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THE 


EDITOR'S   PREFACE. 


It  is  now  thirty  years  since  Mr.  Cruise's  Digest  of 
the  Law  of  Real  Property  was  first  published.  Dur- 
ing that  time  it  has  gone  through  three  large  editions; 
and  a  fourth  being  required,  is  such  unequivocal  proof 
of  merit,  that  it  would  be  impertinent,  in  this  place,  to 
attempt  any  commendation  of  a  work,  already  so 
strongly  impressed  with  the  stamp  of  public  appro- 
bation. 

In  preparing  the  present,  the  Editor  has  carefully 
endeavoured  to  preserve  the  integrity  of  the  text  of 
the  third  edition  ;  and,  in  almost  every  instance,  the 
corrections,  alterations,  and  additions  will  be  found 
within  brackets.  He  has  corrected  whatever  errors 
were  discovered,  either  in  the  statements  of  the  cases 
cited  by  Mr.  Cruise,  or  in  his  conclusions ;  and  has 
added  the  leading  authorities  reported  since  the  pub- 
lication of  the  third  edition. 

The  several  statutes,  lately  effecting  important  and 
extensive  changes  in  the  law  of  real  property,  very 
much  increased  the  anxiety  and  responsibility  of  the 
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laborious  task  undertaken  by  the  Editor  ;  and,  ui  the 
execution  of  that  portion  of  his  duty  more  particu- 
larly, he  feels  some  claim  must  be  made  upon  the 
indulgence  of  the  profession.  He  cannot  be  so  san- 
guine in  the  success  of  his  efforts,  as  to  suppose  there 
are  not  many  instances,  in  which  the  bearings  of 
these  statutes  upon  the  old  law,  have  escaped  his 
attention.  Indeed,  many  years  must  elapse  before  all 
the  consequences  of  the  changes  can  be  known. 

Nearly  1100  cases,  either  stated  or  referred  to,  have 
been  added  in  the  present  edition,  and  these  are  dis- 
tinguished in  the  Index  of  Cases  by  an  asterisk. 

The  Editor  is  responsible  for  Chapter  XVI.  on 
Powers  of  Sale  and  Exchange,  under  the  title  Deed, 
Vol.  IV. ;  and  for  the  additional  Chapter  on  Merger, 
Vol.  VI.  For  the  insertion  of  the  latter,  an  apology 
is  not  deemed  necessary,  the  subject  being  important, 
and  but  incidentally  noticed  by  Mr.  Cruise.  The  Edi- 
tor most  fully  acknowledges  his  obligations  to  the  va- 
luable labours  of  Mr.  Preston,  in  his  third  volume  of 
Conveyancing :  but  thinking  the  subject  of  Merger 
not  exhausted,  and  that  a  short  treatise  upon  it  would 
be  acceptable,  he  ventured  to  insert  the  Chapter  under 
Tit.  XXXIX. 

The  Acts  relating  to  real  property,  passed  in  the  last 
session  of  Parliament,  and  subsequently  to  the  printing 
of  the  fifth  volume,  have  been  inserted  or  abridged  in 
an  Appendix,  Vol.  VII.;  and  through  this  medium, 
the  Editor  has  offered  some  observations  upon  a  few 
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points,  that  have  occurred  in  practice,  principally  re- 
specting the  construction  of  the  English  Act  for  abo- 
lishing fines  and  recoveries. 

Until  the  second  volume  was  nearly  printed,  he 
was  not  aware  of  the  inaccuracies  in  the  references 
to  cases,  in  the  margin  of  the  last  edition:  when,  there- 
fore, such  inaccuracies  in  the  two  first  volumes  are  not 
mentioned  among  the  Errata,  the  reader  will  find  the 
names  and  references  accurately  inserted  in  the  Gene- 
ral Index  of  Cases,  Vol.  VII.  The  references  to  the 
cases  in  the  four  succeeding  volumes  have  been  ex- 
amined and  corrected  ;  and,  through  the  kindness  of 
friends,  the  Editor  has  collated  several  copies  of  the 
former  editions. 


Lincoln  s  Inn, 
November,  1834. 


ADVERTISEMENT 


TO 


THE  THIRD  EDITION. 


THE  favourable  reception  which  this  Work  has  met 
with  from  the  Profession,  induced  the  Author  to  add 
to  the  Second  Edition,  a  Prehminary  Dissertation  on 
Tenures ;  together  with  a  Chapter  on  the  Statute  of 
Frauds  ;  and  also  to  use  his  utmost  endeavours,  by  a 
careful  revision  and  correction  of  the  whole,  and  by 
the  addition  of  many  new  cases,  to  render  it  more 
complete. 

The  Third  Edition  has  been  carefully  revised  and 
improved  by  the  addition  of  several  cases  and  re- 
ferences. 


PREFACE 


TO 


THE   FIRST  EDITION 


Although  the  Law  of  Real  Property  forms  the  most 
extensive  and  abstruse  branch  of  our  jurisprudence, 
yet  no  attempt  has  hitherto  been  made  to  reduce  it  to  a 
distinct  and  comprehensive  system.  A  Digest  of  this 
part  of  the  Law  is  therefore  here  offered  to  the  Profes- 
sion ;  in  which  a  systematic  distribution  is  framed  of 
the  general  principles  of  each  Title ;  supported  by 
abridgments  of  the  cases,  in  which  those  principles 
have  been  established,  or  confirmed. 

It  is  but  of  late  years  that  this  mode  of  treating 
legal  subjects  has  been  adopted.  Our  abridgments 
and  treatises  on  particular  Titles  of  the  law  formerly 
contained  little  more  than  a  collection  of  the  adjudged 
cases,  that  hud  been  determined  on  each  Title ;  dis- 
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posed  without  much  method,  and  without  establishing 
or  deducing  any  general  principles. 

There  was,  however,  one  eminent  exception  ;  the 
excellent  Essay  on  Contingent  Remainders  by  the 
late  Mr.  Fearne.  The  perusal  of  that  admirable  work 
first  suggested  to  the  Author  the  idea  of  attempting  to 
form  a  methodical  arrangement  of  the  general  ]:)rinciples 
of  the  Law  of  Real  Property.  And  upwards  of  twenty 
years  since,  he  submitted  to  the  Profession  his  Essay 
on  Fines,  written  avowedly  on  that  plan. 

The  favourable  reception  with  which  the  Profession 
honoured  that  attempt,  encouraged  him  to  proceed  in 
discussing  all  the  other  Titles  belonging  to  this  part 
of  the  Law  in  the  same  manner.  In  the  prosecution 
of  this  Work  he  became  every  day  more  sensible, 
that  the  true  mode  of  treating  legal  subjects,  as  well 
as  other  branches  of  science,  is  by  a  systematic  dis- 
tribution of  abstract  principles,  illustrated  and  sup- 
ported by  adjudged  cases.  In  this  idea  he  was  fully 
confirmed  by  the  authority  of  the  late  Sir  William 
Jones  ;  who  has  truly  said,  *'If  law  be  a  science,  and 
really  deserve  so  sublime  a  name,  it  must  be  founded 
on  principle,  and  claim  an  exalted  rank  in  the  empire 
of  reason.  But  if  it  be  merely  an  unconnected  series 
of  decrees  and  ordinances,  its  use  may  remain,  though 
its   dignity    be    lessened  ;    and    he    will    become    the 
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greatest  lawyer   who   has   the   strongest   habitual   or 
artificial  memory."  (a) 

Although  the  portion  of  time  which  the  Author  has 
been  able  to  spare  from  the  avocations  of  his  pro- 
fession has,  for  several  years,  been  employed  in  the 
execution  of  this  Work,  yet  he  is  conscious  that  many 
omissions,  and,  he  fears,  errors,  may  be  discovered 
in  it.  But  such  must  be  the  case  in  every  attempt 
of  this  nature.  Those,  who  are  most  conversant  in 
our  law,  will  be  most  sensible  of  the  impossibility  of 
attaining,  or  even  approaching  to  perfection.  Such, 
indeed,  is  the  condition  of  human  knowledge,  that 
the  same  observation  is  applicable  to  almost  every 
branch  of  science. 

A  late  learned  and  reverend  prelate  has  justly  re- 
marked, that  "  a  system  arising  from  the  collection 
and  arrangement  of  a  multitude  of  minute  particulars, 
which  often  elude  the  most  careful  search,  and  some- 
times escape  observation,  when  they  are  most  obvious, 
must  always  stand  in  need  of  improvement."  (b) 

(a)  Law  of  Bailments. 

(6)  Preface  to  Doctor  Lowth's  Grammar. 
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Section  I. 

TT  is  generally  agreed  that  the  laws  of  England  are  derived  Sources  of  the 

-*-   from  those  of  the  northern  nations,  who,  migrating  from  the  ''"='"'' '''"' 
forests  of  Germany,  overturned  the  Roman  empire,  and  estab- 
lished themselves  in  the  southern  parts  of  Europe. 
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2.  Botli  the  Danes  and  Saxons  were  undoubtly  swarms  from 
the  nortliern  hive:  it  may  therefore  be  presumed  that  the  de- 
scription which  Tacitus  has  left  us  of  the  manners  and  customs 
of  the  Germans  is  in  every  respect  apphcable  to  them.  And  as 
the  Saxons  upon  their  estabhshment  in  England  exterminated, 
rather  than  subdued,  the  ancient  inhabitants,  they  introduced 
their  own  laws,  without  adopting  the  smallest  portion  of  those 
which  prevailed  among  the  ancient  Britons. 

3.  The  French  nation  also  derive  their  origin  from  a  tribe  of 
Germans  who  crossed  the  Rhine  under  Clovis  about  the  year  481, 
and  established  themselves  in  the  northern  provinces  of  France. 

4.  The  different  German  tribes  were  first  governed  by  codes  of 
laws  formed  by  their  respective  chiefs.  One  of  the  most  ancient 
of  these  is  the  Salic  law,  which  is  generally  supposed  to  have 
been  written  in  the  fifth  century. 

5.  Montesquieu  says, —  the  tribe  of  the  Ripuarian  Franks 
having  united  themselves  to  the  Salian  Franks  under  Clovis, 
preserved  their  original  customs.  That  Tlieodoric,  king  of  Aus- 
trasia,  caused  them  to  be  reduced  into  writing  ;  and  also  col- 
lected the  laws  of  the  Bavarians  and  Germans,  who  were  subject 
to  his  kingdom.  As  to  the  Saxons,  Charlemagne,  who  was  their 
first  conqueror,  gave  them  a  code  of  laws  which  is  still  extant. 

G.  While  Clovis  and  his  descendants  governed  France  that 
country  was  ruled  by  the  Theodosian  code  and  the  laws  of  the 
different  German  tribes  who  had  settled  there.  But  the  Theo- 
dosian code  was  in  course  of  time  abrogated  or  forgotten ; 
because  great  advantages  were  allow  ed  to  those  who  lived  under 
the  Salic  Law. 

7.  During  the  reigns  of  the  first  French  monarchs,  a  general 
assembly  of  the  nation  took  place  every  year,  in  the  month  of 
March,  afterwards  in  the  month  of  May;  where  many  ordi- 
nances were  made  which  acquired  the  force  of  law,  and  were 
called  Capitularii. 

8.  The  introduction  of  feuds  produced  a  variety  of  regulations 
inconsistent  with  the  ancient  codes  of  laws ;  and  France  became 
at  that  time  divided  into  an  infinite  number  of  small  seigniories, 
whose  lords  acknowledged  a  feudal  dependency  only,  not  a  po- 
litical one,  on  the  monarch.  In  consequence  of  this  circum- 
stance it  became  impossible  that  they  should  all  be  regulated  by 
the  same  laws.     The  codes  of  the  Germans  and  the  Capitularia, 
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were  superseded  by  these  local  customs  ;  each  seigniory  and  pro- 
vince had  its  own ;  and  there  were  scarce  two  seigniories  in  the 
^hole  kingdom  whose  customs  agreed  in  every  particular. 

9.  Several  of  these  customs  were  collected  and  published  in 
the  course  of  the  fifteenth  century,  under  the  directions  of  the 
kings  of  France,  and  authenticated  by  the  most  eminent  lawyers 
and  magistrates  of  the  different  provinces  ;  but  they  had  in 
general  been  put  into  writing  by  private  individuals  long  before 
that  period. 

10.  Normandy,  like  all  other  provinces  of  France,  was  govern- 
ed by  its  own  customs.  When  it  was  ceded  to  Ilollo  in  the 
year  912,  to  be  held  of  the  crown  of  France  by  homage  and 
fealty,  he  caused  an  enquiry  to  be  made  into  its  ancient  usages, 
and  added  his  sanction  to  their  former  authority.  Now  as  Nor- 
mandy did  not  experience  those  troubles  and  revolutions  which 
disturbed  tlie  other  parts  of  France,  during  the  tenth  and 
eleventh  centuries,  it  is  generally  supposed  that  the  original  laws  Houard's 
and  customs  of  the  Franks  were  preserved  with   more  purity, 

and  suffered  less  from  a  mixture  of  the  canon  and  civil  law  in 
Normandy,  than  in  any  other  province  of  France. 

11.  Upon  the  establishment  of  the  Normans  in  England,  the 
whole  customary  law  of  that  province,  which  according  to  Bas- 
nage,  one  of  its  best  commentators,  had  been  already  reduced 
into  writing,  was  introduced  here ;  and  as  our  kings  had  great 
possessions  in  France,  and  frequently  visited  that  country  for 
two  centuries  after  the  Conquest,  they  borrowed  from  the  French 
many  of  the  improvements  which  were  made  in  their  jurispru- 
dence, and  established  them  in  England. 

12.  If  these  facts  are  admitted,  it  will  follow  that  the  primeval 
customs  of  the  Germans,  as  described  by  Tacitus ;  the  codes  of 
the  different  German  tribes  (a),  together  with  the  laws  of  the 
Germans  during  the  middle  ages  ;  the  Capitnlaria  of  the  French 
monarchs  of  the  two  first  races  ;  and  the  customs  of  the  different 
provinces  of  France,  particularly  those  of  Normandy,  which 
were  chiefly  founded  on  feudal  principles ;  are  the  real  sources 
from  which  our  ancient  laws  can,  with  any  certainty,  be  deduced. 

13.  In  the  ninth  and  tenth  centuries  there  were  only  two  Origin  of 
tenures,  or  modes  of  holding  lands  upon  the  continent,  which 

(a)  Sir  H.  Spelman  says,  —  In  legibus  Hemici  I.  Regis  Angliti  mutui  rcperio  e 
I^'re  Salted  depromptu  ;  interuiim  twynimitim,  inteidum  verbatim, — Ciloss.  \  oc.  Lex. 

li  2 
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were  called   Allodial    and    Feudal,     Allodial  lands  were  those 
whereof" the  owner  had  the  dom'unum  directum  et  veriini;  the  com- 
plete and  absolute   property,  free  from  all  services  to  any  par- 
Diinioiiliii,  ticular  lord.     Allodium  proprietas  qua  a  iiullo  recogno.scitur.     Te- 

nere  in  Allodium,  id  est,  in  -plenum  et  ahsolutani  prop  vie  tat  em. 
Hahet  integrum  et  directum  dominium  quale  (i  principio  de  jure 
gentium  fuit  distrihutum  et  distinctum.  So  that  the  owner  of  an 
Allodium  could  dispose  of  it  at  his  pleasure  ;  or  transmit  it  as  an 
inheritance  to  his  children. 

14.  A  feud  was  a  tract  of  land  acquired  by  the  voluntary  and 
gratuitous  donation  of  a  superior  ;  and  held  on  condition  of 
fidelity  and  certain  services,  which  were  in  general  of  a  military 
nature.  The  tenure  of  the  feudatory  was  of  the  most  precarious 
kind,  depending  entirely  on  the  will  and  pleasure  of  the  person 
who  granted ;  and  this  singular  system  was  derived  from  the 
following  circumstances  :  — 
DoBelloGal.  15.  We  learn  from  Caesar  and  Tacitus  that  the   individual 

OeMor'^ Ger.      Grcrman  had  no  private  property  in  land  ;   that  it  was  his  nation 
•-••-G-  or  tribe  which   allowed   him  annually  a  portion  of  ground   for 

liis  support ;  that  the  ultimate  property,  or  dominium  verum  of 
tlie  lands,  was  vested  in  the  tribe ;  and  that  the  portions  dealt 
out  to  individuals  returned  to  the  public,  after  they  had  reaped 
the  fruits  of  them.  Thus  Tacitus  says, —  Agri  pro  numero 
cultorum  ab  universis  per  vices  occupantur,  quos  mox  inter  se  secun- 
dum dignationem  parliuntur.  Facilitatem  partiendi  campornm 
spalia  prccstant ;  arva  per  annos  mutant,  et  superest  ager. 

16.  With  these  ideas  and  this  practice  the  Germans  made 
conquests.  When  they  had  acquired  a  province  of  the  empire, 
the  land  became  the  property  of  the  victorious  nation  ;  each 
individual  laid  claim  to  a  share  of  it;  a  tract  of  ground  was 
accordingly  marked  out  for  the  leader  of  the  expedition  ;  and, 
to  the  inferior  orders,  portions,  corresponding  to  their  respective 
merits  and  importance,  were  allotted. 

17.  As  the  quantity  of  land  thus  acquired  was  not  sufficient 
to  allow  of  an  annual  change ;  and  as  the  increased  knowledge 
of  agriculture,  and  the  refinement  of  manners  which  then  took 
place  would  have  rendered  such  an  annual  change  extremely 
inconvenient ;  the  lands  thus  given  became  the  permanent  proper- 
ty of  the  occupiers. 

18.  The  situation  of  a  German  tribe  on  its  first  establishment 
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ill  u  coiK^iicied  country  being  extremely  precarious,  tlie  necessity 
of  defence  induced  the  chiefs  to  annex  to  each  grant  or  allotment 
of  land  a  condition  of  military  service.  The  generality  of  wri- 
ters have  concluded  from  this  circumstance,  that  the  allotments 
of  land  originally  made  to  the  individuals  of  a  German  tribe,  on 
their  first  establishment  in  a  conquered  country,  were  mere 
hem-ficia,  or  feuds,  and  have  derived  from  thence  the  origin  of 
the  Feudal  Law.  But  a  variety  of  arguments  may  be  produced 
to  prove  that  the  lands  thus  granted  were  not  feuds. 

19.  It  is  universally  admitted  that  feuds  were  originally 
voluntary  and  gratuitous  donations,  to  be  held  at  the  mere  will 
of  the  giver,  who  could  resume  them  at  pleasure.  Now  when 
the  Germans  first  settled  in  the  southern  parts  of  Europe,  they 
enjoyed  a  very  great  degree  of  liberty;  and  upon  the  distribu- 
tion of  the  lands  in  a  conquered  province,  each  individual  claim- 
ed that  portion  of  tliem  to  which  his  rank  and  services  entiled 
him,  not  as  a  favour,  but  as  a  right,  being  the  just  reward  of  his 

toils.     Nor  can  it  be  supposed  that  a  people  who  did  not  conquer  Robertson's 
for  their  chiefs   only,  but  also  for  themselves,  should  submit  to  Y'oi.'i°254.8vo.' 
hold  their  acquisitions  as  the  voluntary  and  gratuitous  donations 
of  their  leader,  and   on  so  precarious  a  tenure  as  his  will  and 
pleasure. 

20.  The  feudal  system  was  not  generally  established  till  some 
centuries  after  the  settlement  of  the  German  nations  in  Italy 
and  France  ;  nor  did  the  circumstance  of  annexing  a  condition 
of  military  service  to  a  grant  of  lands  imply  that  they  were 
held  by  a  feudal  tenure  ;  for  the  possessors  of  allodial  property, 

who  were  in  France  called  Liberi  Homines,  were  bound   to  the  Droit  Pub. 

,  .11       Robertson's 

pertormance   ot    military    service;    and    some    very  respectable  Hist.of Cha. V. 
F'rench  writers,  among  whom  is  Mons.  Bouquet,  derive  the  word   ^i"n,Jnaf *^" ^'''^" 
allodium  from  los,  which  signifies  lot ;  and,  from  this  etymology.  Hist,  ties  Fran- 
conclude  that  allodial  property  was  that  which  was  acqun-ed  by  219. 
lot,  upon  the  distribution  of  lands  among  the  Franks. 

21.  The  original  idea  of  feuds  appears  to  have  been  derived 
from  the  following  circumstances.  Tacitus  says,  the  chief  men 
among  the  Germans  endeavoured  to  attach  to  their  persons  and 
interests  certain  adherents  whom  they  called  Coniiies: —  Insignis 
nobilitas,  aid  ntagmi  patrum  merita,  piincipis  dignalioitem  c'iam 
adokscentibus  adsigiiauL  Cccteri  robustioribus  ac  jampridem  pro- 
biilis  (crgreganlur ;  ucc  rubor  inler  cornitcs  aspici.     Gradus  <juiue- 
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tiam  et  ipse  comitm  hahet,  judicio  ejus,  quern  sectantur  ;  maguaqnt 
et  cotnitum  (cmulatio,  quihus  primus  apud  priucipetn  suurn  locus  ; 
et  principum  cui  plurimi  et  acerrimi  comiles.  liac  dignitas,  hcc 
vires,  magno  semper  electorum  juvenum  g/oho  circumdari ;  in  pace 
decus,  in  hello  prccsidium. 

22.  This  custom  was  continued  by  the  German  princes  in 
their  new  settlements  •  those  comites  or  attendants  were  called 
Vassi,  Antrustiones,  Leudes,  Homines  in  triiste  regis.  The  compo- 
sition paid  for  the  murder  of  a  person  of  this  description,  the 
only  standard  by  which  we  are  enabled  to  judge  of  the  rank  and 
condition  of  persons  in  the  middle  ages,  was  triple  to  that  paid 
for  the  murder  of  a  common  freeman. 

23.  While  the  German  tribes  remained  in  their  own  country, 
they  courted  and  preserved  the  favour  of  their  comites  by  presents 
of  arms  and  horses,  and  by  hospitality.  Thus  Tacitus  says  — 
Exigunt  (comites)  principis  sui  liberalitate  ilium  bellatorum  equum, 
illam  cruentam  victricemque  Trameam;  nam  epula,  et  quamquam 
incompti,  largi  tamen  apparatus  pro  stipendio  cedunt.  When  these 
princes  settled  in  the  countries  they  had  conquered,  they  bestow- 
ed a  part  of  the  lands  allotted  to  them,  which  were  known  by 
the  name  of  Fiscus  Regis,  or  Domanium  Regis,  on  their  adherents 
as  the  reward  of  their  tidelity.  These  donations  were  originally 
called  Benejicia,  because  they  were  gratuitous ;  in  course  of  time 
they  acquired  the  name  of  Feuda.  The  persons  to  whom  this 
kind  of  property  was  given  became  thereby  subject  to  fidelity, 
and  the  performance  of  military  services  to  those  from  whom 
they  received  them. 

24.  Mons.  Bignon,  in  his  notes  on  the  Formulae  of  Marculphus, 
says,  —  Proprietate  et  Fisco  dua  notantur  honorum  species :  et 
velut  maxima  rerum  divisio  qua.  eo  seculo  recepta  erat,  omnia 
narnque  pradia  ant  propria  erant,  aut  fiscalia.  Propria  sen  pro- 
prietates  dicebantur  qua  nulUusjuri  obnoxia  erant,  sed  optima  maxi- 
ma jure  possidcbanfur ;  idcoque  ad  /laredes  transibant.  Fiscalia 
vera  benejicia,  sivejisci,  vocabantur  qurc  a  rege  ut  plurimum,  posted 
que  ab  aliis,  ita  concedebantur,  ut  certis  legibus  servitiisque  ob- 
noxia, cum  vita  accipientisjinirentur. 

25.  The  learned  Muratori,  in  his  Anliquitates  lialici  Medii 
jEvi,  has  given  a  Dissertation  on  Allodial  and  Feudal  Tenures, 
lie  states  that  feuds  derive  their  origin  from  the  Germans,  and 
were  originally  called  Beneficia.     That  the  ancient  Vassi  et  Vas- 
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salt  were  persons  who  attached  themselves  to  kings  and  |)rijices, 
in  order  to  acquire  the  privileges  to  which  those  wlio  formed  a 
part  of  their  families  were  entitled  ;  and  also  in  the  hope  of  oh- 
taininp:,  from  the  liberality  of  their  lords,  hctuifkia,  that  is,  the 
usufruct  of  a  portion  of  their  royal  demesnes,  during  the  lives 
of  their  lords.  That  whenever  a  person  of  noble  birth  attached 
himself  in  this  manner  to  a  prince,  he  took  an  oath  of  fidcHty 
to  him,  and  was  afterwards  called  Vossus  ov  Vassaiius ;  wliich 
words  occurred  in  a  Capiiulariuni  of  Louis  the  Pious,  of  the 
year  823.  That  to  constitute  a  vassus  it  was  not  necessary  he 
should  have  a  bcneficium.  That  an  allodium  was  an  inheritance 
was  an  inheritance  which  might  be  alienated  at  the  pleasure  of 
the  ])ossessor;  and  the  words  by  which  it  was  granted  usually 
were, —  ut  proprielario  jure  tencat  at<pie  possidcat ;  sen  faciat  hide 
quicfjuid  voluerit,  tarn  ipse  quamque  h/credes  ipsius. 

26.  Although  feuds  were  originally  granted  by  kings  and 
princes  only ;  yet  in  a  short  time  the  great  lords  to  whom  the 
kings  had  allotted  extensive  tracts  of  land,  partly  from  a  dispo- 
sition to  imitate  their  superiors,  and  partly  for  the  purpose  of 
attaching  persons  to  their  particular  fortunes,  bestowed  a  portion 
of  their  demesnes  as  benefices  or  feuds.  The  greater  part  of 
the  lands  in  Italy  and  France,  were,  however,  held  by  an  allodial 
tenure,  till  the  beginning  of  the  tenth  century,  when  tiie  feudal 
system  appears  to  have  been  generally  adopted  in  those  countries. 

27.  As  allodial  property  was  much  more  desirable  than  feudal, 
such  a  change  appears  surprising ;  especially  when  we  are  inform- 
ed that  allodial  property  was  frequently  converted  into  feudal 
by  the  voluntary  deed  of  the  possessor.  The  reasons  which 
induced  the  proprietors  of  allodial  lands  to  convert  them  into 

feuds  are  thus  explained  by  the  president  Montesquieu: — Those  Kspritdes 
who  held  feuds  were  entitled  to  great  privileges  :  the  composition  ^.^^g^' 
or  fine  for  the  commission  of  a  crime  against  a  feudatory  was  ilerve,  Vol.  I. 
nmch  greater  than  that  for  a  person  who  held  his  lands  by  an 
allodial  tenure.     But  the  chief  motive  for  this  alteration  was,  to 
acquire  the  protection  of  some  powerful  lord,  without  which,  in 
those  times  of  anarchy  and  confusion,  it  was  scarce  possible  for 
an  individual  to  preserve  either  his  liberty  or  his  property.  These, 
and    probably  other  reasons  with  which   we  are   unacquainted, 
produced  an  extension  of  the  feudal  tenure  over  the  whole  west- 
ern world. 
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28.  Feuds  upon  their  first  introduction  were  regulated  by  un- 
written customs.  In  the  year  1170  the  Emperor  Frederick 
Barbarossa  directed   a   code  of  the  feudal  law  to  be  compiled, 

Giannone,  which  was  accordini2;lY  executed,  and  published  at  Milan.     It 

was  called  The  Liber  Feudorum;  and  was  divided  into  five 
books,  of  which  the  two  first,  and  some  fragments  of  the  three 
last,  still  exist,  and  are  printed  at  the  end  of  all  the  modern  edi- 
tions of  the  Corpus  Juris  Civilis.  This  work  is  probably  no  more 
than  a  collection  of  the  customs  most  generally  adhered  to  in 
feudal  matters,  and  the  constitutions  of  the  Emperors  Lotharius, 
Conrad,  and  Frederick,  respecting  feuds. 

Definition  of.  29.  A  fcud  is  thus  defined  by  Craig  : — Estfeudum  benejicium, 

seu  beuevola  el  libera  rei  immohdis,  aut  (Equipollent is,  concesno,  cum 
■ulilis  dominii  trans/aiione ;  retenta  proprielate,  seu  dominio  directo ; 
subjidelitate,  et  exhibitione  servitiorum  honestorum. 

30.  It  was  benevola  et  libera  concessio ;  being  supposed  to  have 
been  originally  granted  from  motives  of  mere  bevevolence,  and 
not  for  any  sum  of  money,  or  other  valuable  consideration.  Or, 
as  it  is  expressed  in  the  Liber  Feudorum, —  Taut  urn  ex  amore  et 
honore  acquirendum  estfeudum  rei  immobilis,  that  is,  nothing  but 
laud  or  immoveable  property  could  be  granted  as  a  feud. 

Dominii  utilis.  —  The  civdians  distinguish  between  the  pro- 
prietas  and  the  dominium  utile.  The  proprietas  is  the  absolute 
property  ;  the  dominium  utile  is  only  the  right  of  using  the  thing 
ibr  a  certain  time. 

Subjidelitate.  —  This  was  the  bond  of  connexion  between  the 
lord  and  his  vassal;  and  the  most  essential  circumstance  in  the 
contract,  as  will  be  shown  hereafter. 

Servitiorum.  —  Services  were  also  essential  to  a  feud.  They 
were  generally  of  a  military  nature  :  but  still  feuds  were  not  un- 
frequently  granted  in  consideration  of  other  services. 

ilerv6,  Vol.  I.         31.  A  modern  French  writer  observes  that  it  will  appear,  from 

370—372.  .^^^^  attentive  consideration  of  the  origin  and  progress  offends,  to 

have  been  the  intention  of  the  person  creating  a  feud,  to  secure 
a  constant  acknowledgement  of  the  grant  as  long  as  it  subsisted  ; 
in  which  it  differed  from  all  other  grants ;  and  therefore  that  a 
gift  of  a  feud  ought  to  be  defined,  —  "  Une  concession  faite  a  la 
charge  dhtne  reconnoissance  toujours  subsistante,  qui  doit  se  manij'es- 
ter  de  la  maniere  convenue." 

Different  32.  The  first  and  most   general  division  of  feuds   was  into 

kinds. 
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proper  and  iinpropcr  onis.  Proper  feuds  were  such  as  were 
purely  military,  ^wcn  inilil'uc  grdtia,  vvithout  price,  to  persons 
duly  qualified  for  military  service-  Improper  feuds  were  those 
which  did  not,  in  point  of  acquisition,  services,  and  the  like, 
strictly  conform  to  the  nature  of  a  mere  military  feud  ;  such  as 
those  that  were  sold  or  bartered  for  any  equivalent,  or  granted 
free  from  all  services,  or  in  consideration  of  any  certain  return  of 
services. 

33.  A  feud  was,  however,  always  considered  as  a  proper  one, 
unless  the  contrary  appeared,  which  could  only  be  proved  by  a 
reference  to  the  original  investiture.  Hence  arose  the  maxim 
in  the  feudal  law,  — Tenor  inveslUunc  inspkiendus.  But  improper 
feuds  were  distinguished  from  proper  ones  by  those  qualities 
only  in  which  they  varied  ;  for  in  all  other  respects  they  were 
considered  as  proper  ones. 

34.  kfeudurn  ligium  was  that  for  which  the  vassal  owed  fealty 
to  his  lord  against  all  persons  whatever,  without  any  exception. 
Afeudum  non  ligium  was  that  for  which  the  vassal  owed  fealty 
to  his  immediate  lord  ;  but  with  an  exception  in  favour  of  some 
^superior  lord.  A  feuduni  antiquum  was  that  which  had  de- 
scended to  the  vassal  from  his  father,  or  some  more  remote  an- 
cestor.    A  feudum  novum  was  that   which   was  originally  ac-  Craig,  Lib.  i. 

•^  ^     ,  ,  ,  •        Tit.  10.  s.  11. 

quired  by   the  vassal  himself.     A  feud  granted  by  a  sovereign 

prince,  to  hold  immediately  of  himself,  with  a  jurisdiction,  was  W.  s.  12. 

called  feudum  nobile,   and   conferred  nobility   on    the    grantee. 

Where  a  title  of  honour   was  annexed  to  the  lands  so  granted, 

it  was  c'aWqA  feudu)n  dignitatis. 

35.  Feuds  were  originally   granted   by  a  solemn  and   public  investiture. 
delivery  of  the  very  land  itself  by  the  lord  to  the  vassal,  in  the 
presence  of  the  convassal/i,  or  other  vassals  of  the  lord,  which 

was  called  investilura ;  and  is  thus  described  by  Corvinus, — 
Investitura  ah  investiendo  dicta,  quod  per  earn  vassallus  possessio/te 
quasi  vesti  induatur.  And  this  ceremony  was  so  essentially  ne- 
cessary to  the  creation  of  a  feud,  that  it  could  not  be  constituted 

without  it.     Sciendum  est  feudum  sine  investitura  nulla  modo  con-  Lib.  Feud.  l. 

.     .  Tit.  25. 

stitm  posse. 

36.  The  convassalli,  or  pares,  were  the  only  persons  who  could  id.  Tit.  28. 
be  witnesses  to   the  investiture  ;  their  presence  was  required  as 

much  for  the  advantage  of  the  lord  as  of  the  tenant.  Of  the 
lord,  that  if  the  tenant  was  a  secret  enemy,  or  othcrv.iaie  untiuali- 
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fied,  he  might  be  apprised  of  it,  and  that  they  might  bear  testi- 
mony of  the  oblio-utions  which  he  contracted.  Of  the  tenant, 
that  they  might  testify  tlie  grant  of  the  lord,  and  for  what  ser- 
vices it  was  made.  Lastly,  for  their  own  advantage,  that  they 
might  know  who  was  the  tenant,  and  what  land  he  held. 

37.  As  it  was  frequently  inconvenient  for  the  lord  to  go  to 
the  lands  intended  to  be  granted,  the  improper  investiture  was 
introduced,  which  was  a  symbolical  transfer  of  the  lands,  by 
the  delivery  of  a  staff,  a  sword,  or  a  robe  ;  which  last  being  the 
most  common  method  among  the  immediate  vassals  of  kings  and 

Lib.  I'cud.  2.  princes,  gave  rise  to  the  word  investiture.  Investifura  quiJem 
proprie  dicitur  possessio :  abusivo  aittem  modo  dicitur  investiiura, 
quando  hasta  aut  aliud  corporum  quidlibet  porrigitur  a  domino,  se 

Craig,  Lib.  2.  investiiuvam  fttcere  dicente.  Queni  si  qnidem  ah  illo  fiat,  qni  alios 
' '  "■  ^'  ■  habet  vassallos,  saltern  coram  duobus,  ex  illis  solemniter  Jieri  debet ; 
alioque  licet  alii  intersint  testes,  investitura  minime  valet.  Thus  it 
appears  that  a  proper  investiture  and  possession  were  synonimous 
terms.  Whenever,  therefore,  investiture  was  distinguished  from 
possession,  it  was  an  improper  one. 

38.  The  services  which  the  vassal  was  bound  to  perform  were 
declared  by  the  lord  at  the  time  of  tlie  investiture,  in  the  pre- 
sence of  the  other  vassals.  But  as  a  verbal  declaration  of  the 
terms  on  which  a  feud  was  to  be  held  might  be  forgotten  or  mis- 
taken, it  became  usual  for  the  tenant  to  procure  a  writing  from 
the  lord,  containing  the  terms  upon  which  the  donation  was 
made,  witnessed  by  the  other  vassals,  which  was  called  a  breve 
testatum.     And   where  the  lord  could  not  conveniently  come  to 

(  raiR,  r.ib.  2.  the  land,  he  delivered  to  the  vassal  a  breve  testatum,  as  an  im- 
))roper  investiture;  with  a  direction  to  some  person  to  give  him 
actual  possession. 

39.  A  breve  testatum  being  a  much  better  security  than  a  ver- 
bal declaration,  those  who  acquired  feuds  preferred  the  improper 
investtiure,  with  a  subsequent  delivery  of  the  possession,  to  a 
[)roper  investiture  :  so  that  in  process  of  time  the  feudal  writers 
divided  an  improper  investiture  into  three  parts,  —  a  breve  testa- 
tum, 2i  prcBceptum  seisins,  and  a  possessionis  traditio. 

Oatlioiiide-  40.  Upon  the  creation  of  a  feud,  a  connexion  and  union  arose 

between  the  lord  and  his  vassal,  which  was  considered  by  the 
feudal  writers  as  stronger  than  any  natural  tie  whatever;  and 
which  the  tenant  was  obliged  to  acknowledge  by  immediately 


III 
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taking  the  oatli  of  fidelity  to  the  lord  in  these  woida:  — Ego  N.  Lib.  Feud.  2. 

/,  /I    Tit.  7. 

(vassal/us)  super  hccc  sanda  Dei  evangelia  juro  quod  ah  hue  hora 

usque  ad  uUiinnm  vif(C  me<v.  diem,  tibi  M.  (Domino)  meo  jidelis 

era  contra  omnem  hotniueni,  excepto  rege  vel  priori  domino  meo. 

41.  The  idea  of  this  oath  appears  to  have  been  taken  from  the 
obligation  which  e.\isted  between  the  German  princes  and  their 
comiles.     Thus  Tacitus  says,  —  il/urn  defendere,  tueri,  sua  quoque 

J'orlia  gloria  ejus  assignare  pracipuum  sacramentuni  est.  And 
fealty  was  so  essentially  requisite  to  the  nature  of  a  feud,  whether 
a  proper  or  an  improper  one,  that  it  could  not  exist  without  it; 
for  if  lands  were  given  without  a  reservation  of  fealty,  the  tenure 
was  considered  as  allodial ;  but  the  oath  of  fealty  might  be  dis- 
pensed with. 

42.  When  feuds   became  hereditary,  another  ceremony  was  Homage. 
added,  called  Homagium,  or  hominium ;  which  was  performed  in 

this  manner :  —  The  vassal  being  uncovered  and  ungirt,  knelt 
down  before  his  lord,  and  putting  his  hands  within  those  of  his 
lord,  said,  —  Devenio  homo  vester,  de  tenemento  quod  de  vobis 
teneo,  et  tcnere  debeo,  et  Jideni  vobis  portabo  contra  omnes  gentes. 
The  lord  then  embraced  the  tenant,  which  completed  the  hom- 
age. 

43.  Fealty  and  homage  have  been  often  confounded  by  the 
feudal  writers,  but  improperly.  For  fealty  was  a  solemn  oath 
made  by  the  vassal  of  fidelity  and  attachment  to  his  lord  ; 
whereas  homage  was  merely  an  acknowledgment  of  tenure. 

44.  In  consequence  of  the  feudal  connexion  several  duties  Dutiesofihe 
arose,  as  well  on  part  of  the  lord  as  of  the  vassal.     With  respect 

to  those  which  the  lord   owed   to  his  vassal,  it  was  a  maxim  of 

the  feudal  law,  that  though  the  vassal  only  took  the  oath  of 

fidelity,  and  did  homage,  and  the  lord,  on  account  of  his  dignity, 

took  none  ;  yet  was  he  equally  obliged  as  if  he  had  taken  it,  to  Wright,  I'cn. 

do  and  forbear  every  thing  with  respect  to  the  vassal,  which  the 

vassal  was  bound  to  do  and  forbear  towards  the  lord  ;  so  that 

the  duties  of  both  were  in  most  respects  reciprocal. 

45.  As  for  the  duties  which  the  vassal  owed  to  the  lord,  they 

are  thus  described  in  the  /J6e/- i^t;?/c/o/7/w,  —  Qui  domino  suoji-  Lib.  2.  Tit.  6. 
delitatem jurat,  ista  sex  in  memoria  semper  habere  debet.    Incolume, 
tutum,  houestum,  utile,  facile,  possibile.     These  were,  however,  all 
reduced  to  the  two  heads  of  Counsel  and  Aid.     Under  Counsel 
was  included,   not  only  giving  faithful  advice  to  the  lord,  but 
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also  keeping-  his  secrets,  and  attending  his  courts,  in  order  to  en- 
able him  to  distribute  justice  to  the  rest  of  his  tenants, 

46.  Aid  might  either  be  in  supporting  the  lord's  reputation 
and  dignity,  or  in  defending  his  property.  By  aid  to  his  per- 
son, the  vassal  was  not  only  obliged  to  defend  his  lord  against 
his  private  enemies,  but  also  to  assist  him  in  his  wars  :  and 
feuds  were  in  general  originally  granted  on  condition  of  military 
service,  to  be  done  in  the  vassal's  proper  person,  and  at  his  own 
expense. 
I'cudai  Aids.  47.  The  Feudal   Law  did  not  originally  oblige  the  tenant  to 

contribute  to  the  lord's  private  necessities  ;  the  first  feudal  aid 
Du  Ccin.^e  being  purely  military.     But  in  course  of  time  the  lords  claimed 

Auxiliuin.  Q^'^d  established  a  right  to  several  other  aids.     The   principal  of 

which  were,  1.  To  make  the  lord's  eldest  son  a  knight.     2.  To 
marry  the  lord's  eldest  daughter.     3.  To  ransom  the  lord's  per- 
son, when  taken  prisoner. 
Kstateoftiie  48.  Having  stated  the  obligations  of  the  lord  and  vassal  to 

each  other,  1  shall  now  proceed  to  enquire  into  the  nature  of 
the  estate  or  interest  which  each  of  them  had  in  the  land. 
With  respect  to  the  estate  of  the  vassal,  we  must  recollect  that 
as  the  original  donations  made  by  the  French  kings  to  their 
Jideles  and  kudes  were  of  a  temporary  nature,  and  as  nothing  more 
than  the  usufruct  was  given  to  them  ;  so  in  the  Feudal  Law  the 
yroprietas  was  allowed  to  remain  in  the  lord,  and  the  vassal  had 
only  the  iiausfr actus  or  dominium  utile;  that  is,  a  right  to  take 
and  enjoy  the  jjrofits  of  the  land,  as  long  as  he  performed  tiie 
services  due  to  the  lord. 
Ml).  F(jua.  1.  49.  As  to  the  duration  of  feuds,  they  were  originally  precari- 

^"•^"  ous,  and  might  be  resumed  at  the  lord's  pleasure.     They  were 

next  granted  for  one  year,  afterwards  for  life.     In  course  of  time 
it  became  unusual  to  reject  the  heir  of  the  last  tenant,  if  he  was 
able  to  perform  the  services ;  and  at  length  feuds  became  here- 
ditary, and  descended  to  the  posterity  of  the  vassal. 
Wasutwlicu-  50.  In  the  first  ages  of  the  Feudal  Law,  the  vassal  could  not 

'"*^*  alien  the  feud  without  the  consent  of  the  lord  ;  neither  could  he 

mortgage,  or  otherwise  subject  it  to  the  payment  of  his  debts. 
Lib.  '2.  Til.  55.  It  appears  however  from  the  Liber  Feudoruui  that  feuds  were  fre- 
quently aliened  :  but  by  a  constitution  of  the  emperor  Lotharius, 
reciting  that  the  alienation  of  feuds  had  proved  extremely  de- 
tii4nental  to  the  military  services  which   were  due  from  the  vas- 
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sals,  they  were  absolutely  prohibited  from  alieiiatino  their  feuds 
without  the  consent  of  their  lords,  which  was  confirmed  by  a 
law  of  the  em])eror  Frederic  II. 

51.  The  consent  of  the  lord  was  seldom  given  without  his 
receiving  a  present ;  from  whence  arose  a  general  practice  of 
paying  the  lord  a  sum  of  money  for  permission  to  alien  a  feud. 

5-.   There  was  however  a  mode  of  disposing  of  part  of  a  feud,  Subinfeuda- 
which  does  not  ap|)ear  to  have  been  comprehended  in  the  con- 
stitutions of  Lotharius  or  Frederic.     This  was  by  a  grant  from  Liii.  Feud.  2. 
the  vassal  of  a  portion  of  his  feud  to  a  stranger,  to  be  held  of 
himself,  by  the  same  services  as  those   which  he  owed  to  his 
lord. 

53.  This  practice,  which  was  called  subinfeudation,  became 
extremely  common   in  France  during  the  eleventh  and  twelfth 
centuries;  but  was  prevented  by  an  ordonnance  of  Philip  Au-  Herve,  Vol.  i. 
guslus  in  1210,  which  directed  that  where  any  estate   was  dis- 
membered from  a  feud,  it  should  be  held  of  the  chief  lord. 

54.  With  respect  to  the  estate  or  interest  which  the  lord  had   Estate  of  the 
in  the  lands,  after  he   had  granted  them  out  as  a  feud,  it  con- 
sisted in  the  proprietas,  together  with  a  feudal  domhihim  or  seig- 

nory,  and  a  right  to  fealty,  and  all  the  other  services  reserved 
upon  the  grant.  And  in  case  of  failure  in  any  of  these  the  lord 
might  enter  upon,  and  take  possession  of  the  feud. 

55.  As  the  feudatory  could  not  alien  the  feud  without  the  con-   Wright  30. 
sent  of  the  lord,  so  neither  could  the  lord  alien  or  transfer  his 
seignory  to  another  without  the  consent  of  his  feudatory.     Hx  Lib.  Feud.  2. 
eadem  lege  descendit  quod  dominus,  sine  voJuiitale  vassalli,  jeudum 

a/ienare  non  potest.  For  the  obligations  of  the  lord  and  vassal 
being  mutual,  the  vassal  was  as  much  interested  in  the  personal 
qualities  of  his  lord,  as  the  lord  was  in  those  of  his  vassal. 

oQ.  There  was  another  obligation,  on  the  part  of  the  lord,  of  llis  obHgation 
very  considerable  importance  ;  namely,  that  in  case  the  vassal 
was  evicted  out  of  the  feud,  the  lord  was  obliged  to  give  him   Lib.  Feud. 2. 
another  feud  of  equal  extent,  or  else  to  pay  him  the  value  of  that 
which  he  had  lost. 

57.  Sir  Martin  Wright  doubts  whether  the  obligation  of  the  Ten.  38. 
lord  to  protect  and  defend  his  vassal  made  him   anciently  liable 
on  eviction,  without  any  fraud  or  defect  in  him,  to  make  a  com- 
pensation for  the  loss  of  the  feud  ;  inasmuch  as  it  could  hardly 
be  imagined  that  while   feuds   were  precarious,  and  held  at  the 


Descent  of 

feuds. 


Craif?,  L.  1 
'Jit.  lU.  s.  1 
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will  of  the  lord  by  whom  they  were  granted ;  while  they  were  gene- 
rously given  without  price,  the  lord  should  be  subject  to  such  a 
loss;  and  was  of  opinion  that  the  lord's  obligation  to  compensate 
the  vassal,  in  case  of  eviction,  only  prevailed  as  to  improper  feuds, 
for  which  a  price  had  been  paid,  or  an  equivalent  stipulated. 

58.  Craig  agreed  in  this  respect  with  Sir  Martin  Wright. 
They,  however,  both  acknowledge,  that  none  of  the  ancient  feu- 
dal writers  make  any  such  distinction  ;  but  that  all  admit  the 
lord's  obligation  to  compensate  the  vassal  on  eviction  to  have 
been  general. 

59.  We  have  seen,  that  although  feuds  were  originally  granted 
at  will  only,  yet  in  course  of  time  they  became  descendible  and 
hereditary.  It  will,  therefore,  be  necessary  to  enquire  into  the 
rules  of  descent  that  were  established  by  the  feudal  law,  where 
no  particular  mode  of  descent  was  directed  by  the  original  grant : 
for  in  such  case  the  maxim  was,  —  Tenor  investiturrc  est  inspici- 
endus. 

60.  The  first  rule  was,  that  the  descendants  of  the  person  to 
whom  the  feud  was  originally  granted,  and  none  others,  should 
inherit ;  because,  as  the  personal  ability  of  the  first  acquirer  to 
perform  the  military  duties  and  services  reserved  was  the  motive 
of  the  donation,  it  could  only  be  transmitted  by  him  to  his  lineal 
descendants. 

61.  In  consequence  of  this  rule  the  ascending  line  was,  in  all 
Lib.  2.  Tit.  10.   cascs,  cxcludcd.    Hence  it  is  laid  down  in  the  Liber  Feudoruin, — 

Successiorns  jeudi  talis  est  natura  quod  ascendentes  non  succedunt. 
And  a  modern  feudist  has  said,  —  Jus  tamenfeudale,  ascenden- 
dentium  ordine  neglecto,  solos  descendenles  et  collaterales  admittit. 
Quoniani  qui  feudum  accipit,  sibi  et  liberis  suis,  non  parentibus 
prospicit.  Whereas  in  allodial  property  the  ascending  line  was 
capable  of  inheriting. 

62.  All  the  sons  succeeded  equally,  as  was  the  case  in  France, 
even  respecting  the  succession  to  the  crown,  during  the  first  and 
part  of  the  second  race.  But  the  frequent  wars  occasioned  by 
these  partitions  caused  a  regulation  that  kingdoms  should  be 
considered  as  impartible  inheritances,  and  descend  to  the  eldest 
son. 

63.  In  imitation  of  the  sovereignty,  the  same  alteration  was 
made  in  the  descent  of  the  great  feuds ;  for  by  a  constitution  of 
the  Emperor  Frederic,  honorary  feuds  became  indivisible;  and 


Corvinus, 
Lib.  2.  Tit. 
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they,  as  also  the  military  fouds,  began  to  descend  to  the  eldest 
son,  because  he  was  sooner  caj^able  of  performing  tiie  military 
service  than  any  of  his  brothers. 

64.  Females  were  oriiiinally  excluded  from  inheriting  feuds,  J-ii^-  JeuJ.  i. 

^  •'  IT  1  It.  4. 

not  only  on  account  of  their  inability  to  perform  the  nulitary 
services,  but  also  lest  they  should  carry  the  feud  by  marriage  to 
strangers  or  enemies. 

65.  The  rule  that  none  but  the  descendants  of  the  first  feuda- 
tory could  inherit  was  so  strictly  adhered  to,  that  in  the  case  of 
VLJhulum  novum,  the  brother  of  the  first  acquirer  could  not  suc- 
ceed to  his  brother,  because  he  was  not  descended  from  the  per- 
son who  first  acquired  the  feud.  But  in  the  case  of  a  J'eudum  Lib.  Feud.  i. 
antiquum,  a  brother,  or  other  collateral  relation,  who  was  de- 
scended from  the  first  acquirer,  might  inherit. 

(M5.  A  mode  was  afterwards  adopted  of  letting  in  the  collateral  Craig,  Lib.  i. 

^        ,  •        ,  •  r     J         Tit.  10.  s.  11. 

relations  of  the  first  acquirer  of  a  feud,  by  granting  him  ^jeudum 

novum,  to  be  held  ut  antiquum,  that  is,  with  all  the  qualities  of 
an  ancient  feud,  derived  from  a  remote  ancestor  ;  and  then  the 
collateral  relations  were  admitted,  however  distant  from  the  per- 
son who  was  last  possessed  of  the  feud. 

67.  To  restrain  this  general  right  of  inheritance  in  all  the  FeudumTai- 
collateral  relations,  a  new  kind  of  feud  was  invented,  called  a 

feudum  talliatum,  which  is  thus  described  by  DuCange:  — 
Feudum  talliatum  dicitur,  verbis  forensibus,  /uereditas  in  quamdam  Gloss,  voc. 

'  "^  •      -I  reudimi. 

certitudinem  limitata  ;   sen  feudum  certis  conditionibus  concessum, 

verbi gratia,  alicui  et  liberis  ex  legitimo  matrimonio  nascituris.    Lnde  Craig,  Lib.  l . 

si  is  cui  feudum  datum  est  moriatur  absque  liberis,  feudum  ad  dona- 

torem  redit.     Talliare  enim  est  in  quamdam  certitudinem  ponere, 

vel  ad  quoddam  certum  hareditanientufn  limitare. 

68.  It  is  observable  that  the  principles  of  the  feudal  descent 
were  pecuhar  to  that  tenure,  and  differed  entirely  from  those  of 
succession  established  by  the  Roman  law  ;  in  which  the  heir 
was  a  person  instituted  by  the  ancestor,  or  appointed  by  the 
law,  to  represent  the  ancestor  in  all  his  civil  rights  and  obliga- 
tions ;  whereas,  in  the  feudal  law,  the  heir  succeeded  not  under 
any  supposed  representation  to  the  ancestor,  but  as  related  to 
him  in  blood,  and  designated,  in  consequence  of  that  relation- 
ship, by  the  terms  of  the  investiture,  to  succeed  to  the  feud. 

69.  When  feuds  became  descendible,  the  lord,  upon  the  death  lnvestitme 

upon  a  descent. 
of  every  tenant,  claimed  the  right  of  granting  a  new  investiture 


Scilt  Cod. 
s.  52. 
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to  tlie  successor,  without  which  he  could  not  enter  into  posses- 
sion of  the  feud.  This  shewed  that  the  rioht  of  inheritino- was 
originally  derived  from  the  bounty  and  acquiescence  of  the  lord  ; 
and  these  investitures  were  evidence  of  the  tenure,  as  well  as  of 
the  services  that  were  due  for  the  feud. 

^^''^*^-  70.  It  was  also  customary  for  the  lord  to  demand  some  present 

from  the  heir  upon  granting  him  investiture,  which  in  course  of 
time  became  part  of  the  profits  of  the  feud.  It  was  called 
lielevium,  and  is  thus  described  by  a  feudal  writer :  —  Re/evium 
est  prasLatio  haiedian,  qui  cum  veteri  jure  feudali  non  poteranl 
succedere  in  feudis,  caducam  et  incei  fain  hareditatem  relevahant  ; 
soluta  summd  vel  pecunia,  vel  aliarum  rerurn,  pro  diversitate 
Jcudorwn. 

Escheat.  71.  As  feuds  Were  originally  granted  on  condition  of  military 

or  other  services,  it  was  deemed  just  that  where  there  was  no 
person  capable  of  performing  those  services,  the  feud  should 
return  to  the  lord.  Therefore,  where  a  vassal  died  without  heirs, 
the  lord  became  entitled  to  the  feud  by  escheat.     Thus  it  is  said 

Lib.  2.  Tit.  86.  in  the  Liber  Feudorum, — Si  aliquis  decesserit,  nulloinfeudo  relicto 
hxEvede,  jus  feudi  ad  dominum  pertinere  dicimus. 

Feudal  For-  72.  Feuds  having  been  at  all  times  considered  as  voluntary 

donations,  it  was  very  soon  established  that  every  act  of  the  vas- 
sal which  was  contrary  to  the  connexion  that  subsisted  between 
him  and  his  lord,  and  to  the  fidelity  he  owed  him,  or  by  which 
lie  disabled  himself  from  performing  his  services,  should  operate 
as  a  forfeiture  of  the  feud. 

Lib.  2.  Tit.  73.  In  the  Liber  Feudorum  there  is  a  long  letter  from  Obertus 

23   24.  .  .  . 

de  Orto  to  his  son,  respecting  feudal  forfeitures,  which  he  says 
were  not  reducible  to  any  general  principles.  He  then  proceeds 
to  state,  that  if  the  vassal  omits  to  require  an  investiture  from 
the  heir  of  his  lord,  for  a  year  and  a  day  after  the  death  of  the 
lord,  and  to  take  the  oath  of  fealty  to  him,  he  shall  lose  his  feud. 
So  in  the  case  of  the  vassal's  death,  if  his  heir  did  not  require 
investiture  from  the  lord  within  that  time,  he  shall  forfeit  his 
feud. 

74.  If  the  vassal  refused  to  perform  the  services  which  were 

Lib.  Feud.  id.     reserved  upon  the  investiture,  he  forfeited  his  feud.     Non  est  alia 

justior  causa  heneficii  auferendi  quam  si  id  propter  quod  benejiciurn 

datum  fuerit,  hoc  servitium  facere  recusaverit,   quia    beneficium 

a/iiiflit. 
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75.  W  the  vassal  aliened  the  feud,  or  did  any  ;ict  by  which  its 

value  was  considerably  diminished,  he  forfeited  it.     Si  vassal  Ins  ZasiusGl. 
I'cudutn  (lissipaverit,  aitt  iiisigni  delnnicnlo  dcterius  J'lierit,  privci- 
biliir. 

76.  If  the  vassal  denied  that  he  held  his  feud  of  the  lord,  by   Craig,  Lib.  3. 
saying  that  he  held  it  of  some  other  person,  or  denied  that  the 

land  was  held  by  a  feudal  tenure,  he  forfeited  it. 

77.  Every  species   of  felony  operated  as  a  forfeiture  of  the 
leud  ;  beiui;-  the  highest  breach  of"  the  vassal's  oath  of  fealty. 

78.  It  has  been  stated  tliat  the  feudal  lord  was  equally  bound  The  lord  might 
to  observe  the  terms  of  relation  on  his  part:  and,  therefore,  if  he  scKMiiory. 
neglected  to  protect  and  defend  his  tenant,  or  did  any  thing  that 

was  prejudicial  to  him,  or  injurious  to  the  feudal  connexion,  he 

forfeited  his  seigniory.    Thus  it  is  said  in  the  Liber  Feudorum, — 

Si  donuiiiis  coniinisitfeloniam,  per  quam  vasscdlas  amitteretfeudum,  Lib.  2.  Tit.  26. 

si  earn  commiserit  in  dominum ;  feudi  proprietate/n  eliam  dominus  ^'     ' 

perdere  debeat, 

79.  The  feudal  lord  had  not  only  a  right  to  the  service  of  his  Feudal  Juris- 
vassals  in  war,  but  had  also  the  privilege  of  determining  their     "^"°"" 
disputes  in  time  of  peace.     Thus  we  read  in  the  Liber  Feudorum, 

— Si  inter  duos  vassallos  defeudo  sit  controversia,  domini  sit  cognitio,  Lib.  i.  Tit.  18. 
et  per  eum  controversia  terminetur.     Si  vero  inter  dominmn  et  vas-  " 
sallum  lis  oriatur,  per  pares  curia,  a  domino  sub  Jidelilate  debito 
conjuratos  terminetur. 

80.  The  origin  of  the  feudal  jurisdiction  is  said  to  be  derived  JMontesq.  B. 
from   the  following   circumstances  :  — By   the   laws   of  all   the  He,v^,  Vol.  I. 
northern  nations  every  crime,  not  even  exceptin2"  murder,  was  1:?~~~^'^; 

•'  '  1         .-  7  Robertson  s 

punished  by  a  pecuniary  fine  called  fredum.  In  the  infancy  of  Cba.  V.  Vol.  L 
the  northern  governments  the  chief  occupation  of  a  judge  con- 
sisted in  ascertaining  and  levying  those  fines,  which  formed  a 
considerable  part  of  the  public  revenue.  When  extensive  tracts 
of  land  were  granted  as  feuds,  the  privilege  of  levying  those 
fines  was  always  included  in  the  grant,  with  a  right  to  hold  a 
court  for  the  purpose  of  ascertaining  them  ;  from  whence  followed 
a  jurisdiction  over  the  vassals,  both  in  civil  and  criminal  matters. 

81.  To  all  the  nations  descended   from  the  Germans  justice   llerve,  Vol.L 
was  originally  administered  in  their  general  assemblies  ;  nor  did  ^'^^^^' 

the  king  or  chieftain  pronounce  sentence  till  he  had  consulted 
those  persons  who  were  of  the  same  rank  with  the  accused, 
without  whose  consent  no  judgment  could  be  given.    In  imitation 

VOL.  I.  c 
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of  this  practice,  every  feudal  lord  had  a  court,  in  which  he  dis- 
Tit. 2,  Lib. 2.     trlbuted   justice  to  his  vassals;   and  every  freeman  who  held 

Ciain-   s.  10.  .  "       .   .  . 

2  Comm.  54.  lands  of  him  was  bound,  under  pain  of  forfeiting  his  feud,  to 
attend  his  court,  there  to  assist  his  lord  in  determining  all  dis- 
putes arising  between  his  vassals.  And  as  all  the  tenants  were 
of  the  same  rank,  and  held  of  the  same  lord,  they  were  called 
pa7-es  curia. 

82.  This  practice  appears  to  have  been  established  so  long 
ago  as  in  the  reign  of  the  Emperor  Conrad,  A.  D.  920.  of  whom 
there  exists  the  following  law  :  —  Statuimus  ut  nullus  miles  episco- 
porum,  abbaiium,  ^c.  vel  omnium  qui  beneficium  de  nostris  publicis 
beneficiis,  aut  de  ecclesiarum  prccdiis,  ^c.  tenent,  8^c.  sine  certa  et 
convictd  culpa,  suum  beneficium  perdat,  nisi,  secundum  consuetudinem 
aniecessorum  nostrorum,  et  judicium  parium. 
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Section  I. 

It  is  now  universally  admitted  that  the  feudal  system,  with  all   introduction  of 

its  fruits  and  services,  as  established  in  Normandy,  was  first 

introduced  into  England  by  William  the  Conqueror  in  those  Speiman  on 

possessions  of  the  Saxon  Thanes  which  were  granted  by  him  to 

his  followers  immediately  after  the  battle  of  Hastings ;  and  that  Wright's  Ten. 

about  the  twentieth  year  of  his  reign,  the  feudal  system  was 

formally  and  generally  adopted  here. 

2.  In  consequence  of  this  event  it  became  a  fundamental 
maxim,  or  rather  fiction  of  our  law,  that  all  the  lands  in  the 
kingdom  were  originally  granted  out  by  our  kings ;  and  held 
mediately   or   immediately  of  the  crown,  in   consideration   of 

certain  services  to  be  rendered  by  the  tenant.     The  thing  holden   i  inst.6o.  a. 

was  therefore  called  a  tenement,  the  possessors  thereof  tenants, 

and  the  manner  of  their  possession,  a  tenure.     And   Lord  Coke  id.  i.  b. 

says,  "  In  the  law  of  England  we  have  not  properly  allodium, 

that  is,  any  subject's  land  that  is  not  holden." 

3.  Although  feuds  were  not  originally  hereditary  in  those 
countries  where  the  feudal  law  was  first  established,  yet  we  find 
that  feuds  were  from  the  beginning  hereditary,  where  lands  held 
by  an   allodial   tenure    were   voluntarily   converted  into   feuds. 

Thus  Basnage  in  his  Commentary  on  the  customs  of  Normandy  Tom.  1. 163. 

-,  edit.  1778. 

c  2 
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says  that  when  RoUo  became  master  of  that  provmce,  he  granted 
a  considerable  portion  of"  it  to  his  companions,  and  to  gentlemen 
of  Britanny,  as  hereditary  feuds.  That  he  also  recalled  a  number 
of  the  ancient  inhabitants  who  had  held  their  estates  by  here- 
ditary right,  and  restored  them  to  their  possessions  in  as 
full  and  ample  a  manner  as  they  had  held  them  under  the  kings 
of  France. 

4.  When  William  I.  established  himself  in  England,  he 
certainly  granted  to  his  followers  the  inheritance  of  all  the 
estates  which  he  distributed  among  them,  for  some  of  those 
estates  are  possessed  by  their  descendants  at  this  day.  And 
when  he  persuaded  the  Anglo-Saxon  proprietors  to  hold  their 
lands  by  a  feudal  tenure,  he  as  certainly  allowed  them  to  retain 
the  inheritance. 
Divisiou  of  5.  Sir  W.  Black  stone  states  that  there  seem  to  have  subsisted 

2  Coin?6o  among  our  ancestors  four  principal  species  of  lay  tenures,  to 

which  all  others  might  be  reduced  :  the  grand  criteria  of  which 
were  the  natures  of  the  several  services  or  renders  that  were  duo 
to  the  lords  from  their  tenants.  The  services,  in  respect  of  their 
quality,  were  either  free  or  base  ;  in  respect  of  their  quantity, 
and  time  of  executing  them,  were  either  certain  or  uncertain. 
Free  services  were  such  as  were  not  unbecoming  the  character  of 
a  soldier  or  a  freeman  to  perform  ;  as  to  serve  under  the  lord  in 
the  wars,  to  pay  a  sum  of  money,  and  the  like.  Base  services 
were  such  as  were  fit  only  for  peasants,  and  persons  of  servile 
rank;  as  to  plough  the  lord's  land,  to  make  his  hedges,  to  carry 
out  his  dung,  or  other  mean  employments.  The  certain  services, 
whether  free  or  base,  were  such  as  were  stinted  in  quantity,  and 
could  not  be  exceeded  on  any  pretence ;  as  to  pay  a  stated 
annual  rent,  or  to  plough  such  a  field  for  three  days.  The 
uncertain  depended  on  unknown  contingencies ;  as  to  do 
military  service  in  person,  or  pay  an  assessment  in  lieu  of 
it,  when  called  upon,  which  are  free  services.  Or  to  do  what- 
ever the  lord  should  command,  which  is  a  base  or  villein 
service, 
[dem.  6.  From  the  various  combinations  of  these  services  arose  the 

four  kinds  of  lay  tenure  which  subsisted  in  England  till  the 
middle  of  the  seventeenth  century;  and  three  of  which  subsist 
to  this  day.  First,  where  the  service  was  free,  but  uncertain,  as 
military    service,   that   tenure   was    called    chivalry,    servitium 
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mi/itare,  or  knight  service.  Secondly,  where  the  service  was  not 
only  free,  but  also  certain,  as  by  fealty  only,  by  rent  and 
fealty,  &.c.  that  tenure  was  called  liherum  socngium,  or  free 
socage.  These  were  the  only  free  holdings  or  tenements ;  the 
others  were  villeinous  or  servile.  As,  thirdly,  where  the  service 
was  base  in  its  nature,  and  uncertain,  as  to  time  and  quantity, 
the  tenure  was  puriim  villenagium,  absolute  or  pure  villenage. 
Lastly,  where  the  service  was  base  in  its  nature,  but  reduced  to 
a  certainty,  this  was  still  villenage,  but  distinguished  from  the 
other  by  the  name  of  privileged  villenage,  villenagium  privile- 
giatum;  or  it  might  be  still  called  socage,  from  the  certainty  of 
its  services,  but  degraded  by  their  baseness  into  the  inferior  title 
of  villamim  socagium,  villein  socage. 

7.  Although  in  the  first  instance  all  the  lands  in  England  Tenure  in 
were  held  immediately  of  the  king,  yet  in  consequence  of  the  '^"'"'^* 
practice  of  subinfeudation,  which  prevailed  in  those  times,  the 
king's  chief  tenants  granted  out  a  considerable  part  of  their 
estates  to  inferior  persons,  who  were  called  valvasores,  to  hold  of 
themselves,  by  which  mesne  or  middle  tenures  were  created ; 

from  whence  arose  several  distinctions,  as  to  the  manner  in  which 
lands  were  held. 

8.  Estates  might  be  held  of  the  king,  or  of  a  subject  in  two 
ways,  either  as  of  his  person,  or  as  of  an  honor  or  manor  of 
which  he  was  seised  ;    and  every  holding  of  the  person  was, 

strictly   speaking,  a  tenure  in  capite:  but  still  that  expression    i  Inst.  108.  a. 
was  always   confined   to  a  holding  of  the  king  in  right  of  his    fuz.  N  li 
crown  and    dignity;  or,  as  it    was    formerly   expressed,    ut   de   ^~^- 
corona,  or  ut  tie  persona ;  for  whenever  the   holding  was  of  the 
person  of  a  subject,  it  was  called  tenure  in  gross. 

9.  Tenure  in  capite  was  in  general  so  inseparable  from  a 
holding  of  the  person  of  the  king,  that  if  lands  were  granted  by 

his  majesty,  without  reserving  any  tenure,  or  absque  aUrjuo  inde   Lowe's  case, 
reddendo,  or   the  like ;    there   the  lands,  by    operation   of  law,        ^^' 
should  be  held  of  the  king  in  capite,  because  that  tenure  was  the 
most  advantageous  to  the  crown. 

10.  Where  an  honor  or  barony  originally  created  by  the  crown 
returned  to  the  king  by  forfeiture  or  escheat;  the  persons  who 
held  their  lands  of  such  honor  or  barony  became  tenants  to  the 
crown,  and  were  said  to  hold  of  the  king  nt  de  lionore  de  A.,  S,c. 
This  distinction  of  tenure  was  extremely  important  to  those  who 
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held  of  such  honors  or  baronies ;  for  by  an  article  of  the  Magna 
Charta  of  King  Henry  III.  it  was  declared  that  persons  holding 
of  honors  escheated,  and  in  the  king's  hands,  should  pay  no  more 
relief,  nor  perform  more  services  to  the  king,  than  they  should 
to  the  baron,  if  it  were  in  his  hands. 

11.  It  followed  that  where  lands  were  held  of  the  king,  as  of 
an  honor,  castle,  or  manor,  escheated  to  the  crown,  the  tenure 
was  not  i)i  copite.  And  where  lands  were  granted  by  the  king 
to  hold  of  him,  as  of  his  manor  of  A.  this  was  not  a  tenure 
in  capite. 

12.  Thus  where  lands  were  granted  by  King  Philip  and 
Queen  Mary  to  Aringal  Wade  in  fee,  tenendum  de  nobis  et 
successoribus  7iostris  ut  de  manerio  nostro  de  East  Greenwich  in 
capite ;  it  was  resolved  that  the  lands  were  held  of  the  crown,  as 
of  the  manor  of  Greenwich,  and  not  in  capite. 

13.  In  the  case  of  private  individuals,  any  person  might  for- 
merly, by  a  grant  of  land,  have  created  a  tenure,  as  of  his  person, 
or  as  of  any  honour  or  manor  whereof  he  was  seized.  If  no 
tenure  was  reserved,  the  feoffee  would  hold  of  the  feoffor,  by  the 
same  services  by  which  the  feoffor  held  over.  This  doctrine 
having  been  found  to  be  attended  with  several  inconveniences, 
was  altered  in  the  reign  of  King  Edward  I.",  by  the  statute  of 
Quia  Emptores  Terrariwi,  which  directs  that  upon  all  sales  or 
feoffments  of  lands,  the  feoffee  shall  hold  the  same,  not  of  his 
immediate  feoffor,  but  of  the  chief  lord  of  the  fee,  of  whom  such 
feoffor  himself  held  it  (a.)  These  provisions  not  extending  to 
the  king's  tenants  in  capite,  the  like  law  respecting  them  was 
declared  by  the  statutes  of  Prccrogativa  Regis,  17  Edw.  2.  c.  6. 
and  34  Edw.  3.  c.  15.  by  which  last  all  subinfeudations  previous 
to  the  reign  of  Edward  I.  were  confirmed  :  but  all  subsequent 
to  that  period  were  left  open  to  the  king's  prerogative. 

14.  The  first  and  most  honourable  kind  of  tenure  was  by 
knight's  service,  servitium  militare.  To  make  a  tenure  of  this 
kind  a  determinate  quantity  of  land  was  necessary,  which  was 
called  a  knight's^ee,  feudum  militare,  the  measure  of  which  is 
by  some  ancient  writers,  estimated  at  eight  hundred  acres  of 
land,  and  by  others  at  six  hundred  and  eighty.  But  Lord  Coke 
was  of  opinion,  that  a  knight's  fee  was  to  be  esteemed  accord- 

(a)  The  idea  of  this  law  was  probably  taken  from  the  ordonnance  of  Philip  Augustus, 
which  has  been  mentioned  in  the  preceding  Chapter,  s.  53. 
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ing  to  the  quality,  and  not  the  quantity  of  the  land  :  and  that 
20/.  a  year  was  the  qualification  of  a  kniglit. 

15.  Every  person   holding  by  knight  service  was  obliged   to   -^lad.  Id.  653. 
attend  the  lord  to  the  wars,  if  called  upon,  on  horseback,  armed 

as  a  knight,  for  forty  days  in  every  year,  at  his  own  expense. 
This  attendance  was  his  redditus,  or  return  for  the  land  he  held. 
If  he  had  only  half  a  knight's  fee,  he  was  only  bound  to  attend 
for  twenty  days,  and  so  on  in  proportion. 

16.  The   personal  attendance   in   knight's   service   growing  JMad.  Exch. 
troublesome  and  inconvenient,  the  tenants  found  means  of  com- 
pounding for  it ;  first,  by  sending   others  in  their   stead,  after- 
wards by  making  a  pecuniary  satisfaction  to  their  lords  in  lieu 

of  it.  At  last  this  pecuniary  satisfaction  was  levied  by  assess- 
ments, at  so  much  for  every  knight's  fee ;  from  whence  it  ac- 
quired the  name  of  sen tagium,  or  servitium  scuti;  scutum  being 
then  a  well  known  name  for  money,  and  in  our  Norman  French 
it  was  called  escuage. 

17.  Asescuas^e  differed  from  knight  service  in  nothins;  but  as  a 
compensation  differs  from   actual  service,  it  is  frequently  con- 
founded with  it.     Thus   Littleton  must  be  understood  when  he  s.  93. 
says  that  tenant  by  homage,  fealty,  and  escuage,  was  tenant  by 
knight  service. 

18.  Tenure  by  knight  service  had  all  the  marks  of  a  strict  and   Homage. 
regular  feud.     It  was  granted  by  words  of  pure  donation  — dedi 

et  concessi :  was  transferred  by  investiture,  or  delivering  corporal 
possession  of  the  land,  and  was  perfected  by  homage  and  fealty. 
Thus  every  person  holding  a  feud  by  this  tenure  was  bound  to 
do  homage  to  his  lord,  for  which  purpose  he  was  to  kneel  down 
before  him,  and  say,  "  I  become  your  man  from  this  day  forward  i-it.  s.85. 
of  life  and  limb,  and  of  earthly  worship  ;  and  unto  you  shall  be 
true  and  faithful,  and  bear  you  faith  for  the  tenements  that  I 
claim  to  hold  of  you  ;  saving  the  faith  that  I  owe  unto  our 
sovereign  lord  the  king."  And  the  lord  being  seated,  kissed 
him. 

19.  Homage  was  properly  incident  to  knight  service,  because 
it  concerned  service  in  war.  It  must  have  been  done  in  person, 
not  by  attorney;  and  the  performance  of  it,  where  it  was  due, 
materially  concerned  both  the  lord  and  the  tenant  in  point  of 
interest  and  advantage.  To  the  lord  it  was  of  consequence, 
because  till  he  had  received  homage  of  the   heir,   he  was  not 
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iTnst.  66.  b.       entitled  to  tl)C  waidshiji  of  liis  person  or  estate.     To  the  tenant 

67  b.  11.  1,  .  .  1  •      1      f 

2  Inst.  10.  the  homage  was  equally  nuportant;  for  anciently  every  knid  oi 

hoaia<;e,  when  received,  bound  the  lord  to  acquittal  and  war- 
ranty ;  that  is,  to  keep  the  tenant  free  from  distress,  entry,  or 
other  molestation,  for  services  due  to  the  lord  paramount;  and  to 
defend  his  title  to  the  land  against  all  strangers. 

20.  The  words  homagium  and  domininru  are  directly  ojiposed 
to  each  other,  as  expressing  the  respective  situations  and  duties 
of  the  lord  and  vassal;  which,  in  conformity  to  the  principles  of 
the  feudal  law,  were  with  us  reci])rocal.    Thus  Glanville  says, — 

Lib.  9.  c.  4,  nmtua  fpiixh'jn  debet,  esse  dominii  et  hoimigii  fuhlitalis  connexio,  ita 
quod  qutudiim  homo  debet  domino,  ex  homagio ;  tantnm  illi  debet 
dominus,  praler  solam  reverentiam. 

Fealty.  21.  All  tenants  by  knight  service  were  also  subject  to  fealty, 

which  is  thus  described  by  Littleton,  s.  91. —  "And  when  a 
freeholder  doth  fealty,  he  shall  hold  his  right  hand  upon  a  book, 
and  shall  say  thus  :  —  Know  you  this,  my  lord,  that  I  shall  be 
faithful  and  true  unto  you,  and  faith  to  you  shall  bear  for  the 
lands  which  I  claim  to  hold  of  you,  and  that  I  shall  lawfully  do 
to  you  tiie  customs  and  services  which  I  ought  to  do  at  the  time 
assigned.  So  help  me  God  and  his  saints."  And  he  shall  kiss 
the  book. 

1  Inst. 68.  a.  22.  Feally   and   homage  were    perfectly  distinct   from   each 

ng  1 ,  oo.  n.  ^^Yiex: ;  for  though  fealty  was  an  incident  to  homage,  and  ought 
always  to  have  accompanied  it,  yet  fealty  might  be  by  itself, 
beino-  something  done  when  homage  would  have  been  improper ; 
so  that  homage  was  inseparable  from  fealty,  but  fealty  was  not 
so  from  homage. 

Fruits  of  23.  The  tenure  by  knight  service,  being  the  most  honourable. 

Knight  Service.  ^  iiip-i  n        ■ 

was  also  the  most  favourable  to  the  lord,  tor  it  drew  alter  it 
these  five  fruits  or  consequences,  as  inseparably  incident  to  it; 
namely,  aids,  relief,  primer  seisin,  wardship,  and  marriage. 
Aijs,  24.  With  respect  to  aids,  they  were  the  same  as  those  esta- 

blished on  the  continent ;  namely,  to  make  the  lord's  eldest  son 
a  knio-ht,  to  marry  the  lord's  eldest  daughter,  and  to  ransom  the 
lord's  person  when  taken  prisoner.  These  aids  were  introduced 
into  Eno"land  from  Normandy,  where  they  appear  to  have  been 
established  before  the  Conquest ;  and  are  thus  described  in  the 
Grand   Coustumier,   c.  35.  —  Tria  autem  sunt  capitalia  auxilia 
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Normnrmm.  Primmn  videlicet  ad  primngenitumjilium  dumini  siti 
in  ordinem  militm  promovendion.  Secundum  videlicet  ad  primo- 
genitarn  filiani  domini  mariUuidam.  Te.rtium  videlicet  ad  corpus 
doinini  sui  de  prisona  red i mend u/ii,  cum  captus  fuerd. 

25.  Aids  of  this  kind  were  originally  uncertain  ;  besides  which 
the  tyranny  of  the  feudal  lords  induced  them  to  demand  other 
aids,  such  as  to  pay  their  debts,  and  to  enable  them  to  pay  their 
reliefs  to  their  superior  lords.  To  prevent  this  it  was  provided 
by  King  John's  Magna  Charta,  c.  12.  That  no  aids,  except  the 
three  above-mentioned,  should  be  taken  by  the  king,  without 
the  consent  of  parliament  ;  nor  in  any  case  by  inferior  lords. 

By  the  statute  of  Westm.  I.  c.  36.  the  aids  of  inferior  lords  lEd.  l.c  36. 
were  fixed  at  twenty  shillings  for  every  knight's  fee,  for  raakmg  laiiep.  26. 
the  lord's  eldest  son  a  knight,  or  marrying  his  eldest  daughter. 
The  same  was  done  with  regard  to  the  king's  tenants  in  capite, 
by  the  statute  25  Edw.  3.  c.  11.  As  to  the  aid  for  the  ransom 
of  the  lord's  person,  not  being  capable  of  any  certainty,  it  was 
never  ascertained. 

27.  Upon  the  death  of  every  tenant  the  lord  claimed  a  sum  of  Reliefs. 
money  from  his  heir,  as  a  fine  for  taking  up  the  estate  that 
lapsed  by  the  death  of  the  ancestor,  which  was  called  a  relief. 

This   practice  was   also  adopted   from  the  laws  of  Normandy, 
where  reliefs  were  reduced  to  a  certainty  at  the  time  when  the 
customs  of  that  province   were  collected  ;    the  relief  of  a  fief  Grand  Coust. 
d'Haubert  being  fifteen  livres,  and  that  of  a  barony  a  hundred. 

28.  It  is  said  that  reliefs  were  originally  uncertain  in  England  ;  Wright  98, 

-  .  -11         2  Inst.  7. 

for  in  the  laws  of  King  Henry  I.  a  declaration  is  contamed  that 

the  king  would  be  satisfied  with   a   fair  and  just  relief.     When 

Glanville  wrote,  the  relief  for  a  knight's  fee  was  fixed  at  a  hun-  Lib. 9. c. 4. 

,         1  r       L         X     r  xu     Litt.s.  112. 

dred  shillings,  which  was  supposed   to  be  a  fourth  part  01  the 

annual  value  of  the  land.      But  the  reliefs  of  barons  and  earl's  r,c/e  Tii.26. 

fees  were  uncertain. 

29.  Where  the  king's  tenant  died  seised,  the  crown  was  en-  Primer  seisin. 
titled  to  receive  of  the  heir,  if  he  were  of  full  age,  an  additional 

sum  of  money,  called  primer  seisin.     It  does  not  appear  when 

this  rio-ht  was  first  established  :  but  in  the  stat.  of  Marlbridge, 

52  Hen.  3.  c.  16,  it  is  thus  mentioned, — De  haredibus  autem  qui  2  Inst.  134. 

de  domino  rege  tene.nt  in  capite,  sic  ohservandnm  est ;  quoddominus 

primam  inde  habeat  seisinam,  sicut  prius  inde  habere  consuevit.  The 
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king's  right  to  primer  seisin  is  also  declared  in  the  statute  De 
Prerogativu  Regis.  And  it  was  settled  that  the  king  should  re- 
ceive on  this  account  one  whole  year's  profit  of  the  lands, 

30.  Primer  seisin  was  only  incident  to  the  king's  tenant  in 
capite,  not  to  those  who  held  of  inferior  or  mesne  lords.  "  It 
seems  (says  Sir  W.  Blackstone)  to  have  been  little  more  than  an 
additional  relief,  founded  on  this  principle,  that  by  the  ancient 
law  of  feuds,  immediately  upon  the  death  of  a  vassal,  the  lord 
was  entitled  to  enter,  and  take  seisin  or  possession  of  the  land, 
by  way  of  protection  against  intruders,  till  the  heir  appeared 
to  claim  it,  and  receive  investiture ;  during  which  interval  the 
lord  was  entitled  to  the  profits." 

31.  These  payments  were  only  due  where  the  heir  was  of  full 
age.  If  the  heir  was  under  the  age  of  twenty-one,  being  a  male, 
or  fourteen,  being  a  female,  the  lord  was  entitled  to  wardship,  (b) 
which  consisted  in  having  the  custody  of  the  body  and  lands  of 
the  heir,  without  being  accountable  for  the  profits,  till  the  male 
heir  attained  twenty-one,  and  the  female  sixteen. 

32.  The  doctrine  of  wardships  was  taken  from  the  customs  of 
Normandy,  in  which  it  was  called  garde  noble.  It  is,  however, 
observable,  that  this  right  was  peculiar  to  that  province,  and  did 
not  prevail  to  the  same  extent  in  any  other  part  of  France,  or  in 
any  other  country  where  the  feudal  law  was  established. 

Of  the  various  hardships  which  arose  from  the  adoption  of  the 
feudal  law,  wardship  was  the  greatest,  and  of  which  there  was 
most  complaint :  for  the  object  of  some  of  the  first  chapters  of 
Magna  Charta  was,  to  regulate  the  conduct  of  the  lords  in  this 
respect,  and  to  restrain  them  from  wasting  and  destroying  the 
estates  of  their  wards. 

33.  By  the  customs  of  Normandy  female  wards  were  directed 
to  be  married  with  the  advice  and  consent  of  the  lord,  and  of 
their  relations.  In  imitation  of  this  practice,  it  appears  to  have 
been  settled  in  England,  soon  after  the  establishment  of  the 
Normans,  that  the  consent  of  the  lord  was  necessary  to  the  mar- 
riage of  his  female  wards,  for  which  the  lords  usually  required  a 
sum  of  money.  In  the  charter  of  King  Henry  I.  that  monarch 
engages  to  waive  that  perogative  ;  this  being  disregarded,  it  was 
provided  by  the  first  draught  of  the  Magna  Charta  of  King 

[  {h)  Writ  of  right  of  ward  abolished  after  1st  June,  1835,  by  stat.  3&  4  Will.  4. 
c.  27.S.  36.] 
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John,  that  heirs  should  be  married  without  disparagement,  by 
the  advice  of  their  relations.  Hut  in  the  charter  of  King  Henry 
III.  the  clause  is  merely  that  heirs  shall  be  married  without  dis- 
paragement. 

34.  Soon  after,  the  king  and  the  great  lords  established  a  right 
to  consent  to  the  marriage,  not  only  of  their  female,  but  of  their 
male  wards :  for  as  nothing  but  disparagement  was  restrained, 
they  thought  themselves  at  liberty  to  make  all  other  advantages 
they  could.  Afterwards  this  right  of  selling  the  ward  in  mar- 
riage, or  else  receiving  the  price  or  sale  of  it,  was  expressly  de-  20  lien.  3.c.6. 
Glared  by  the  statute  of  Merton. 

35.  All  lands  held  by  a  feudal  tenure  were  originally  una-  Fines  for  alien- 
lienable,  without  the  licence  of  the  lord  ;  from  whence  arose  fines 

for  alienation,  of  which  an  account  will  be  given  hereafter.  xit.  32. c.  1. 

36.  Where  the  tenant  died  without  heirs,  by  which  there  was  Escheat. 
no  person  to  perform  the  services,  the  land  returned  to  the  lord  Ante,  c.  1. 
as  an  escheat,  in  conformity  to  the  rules  of  the  feudal  law. 

37.  There  was  a  species  of  tenure  called  grand serjeanty ,  which  Tenure  by 

•  I         1         1-      i  A.   grand  ser- 

was  considered  superior  to  knight  service ;  whereby  the  tenant  jeanty. 

was  bound,  instead  of  serving  the  king  generally  in  his  wars,  to  J^^^^'J;  ''^•^• 

do  him  some  special  honorary  service  in   person.     Thus  where 

the  king  gave  lands  to  a  man  to  hold  of  h'.m  by  the   service  of 

being  marshal  of  his  host,  or  marshal  of  England,  or  high  stew-  {o^"**^"/^^'^" 

ard  of  England,  or  the  like,  these  were  grand  seijeanties.     So  if  D)er285.b. 

lands  w^ere  given  to  a  man  to  hold  by  the  service  of  carrying  the 

king's  sword  at  his  coronation,  or   being  his  carver  or  butler, 

these  were  called  services  of  honour,  held  by  grand  serjeanty. 

38.  Lord  Cokj  says  this  tenure  has  seven  special  properties.  1  Inst.  105.  b. 
1.  To  be  holden  of  the  king  only.     2.  The  service  to  be  done, 

when  the  tenant  was  able,  in  proper  person.  3.  The  service  was 
certain  and  particular.  4.  The  relief  due  in  respect  of  this 
tenure  was  different  from  that  due  for  knight  service.  5.  The 
service  was  in  general  to  be  done  within  the  realm.  6.  It  was 
not  subject  to  aid  for  making  the  eldest  son  a  knight,  or  for 
marrying  the  eldest  daughter.     7.  It  paid  no  escuage. 

39.  Madox,  however,  says,  there  were   some  serieanties  that  Excli.voi.  1. 

,  ,  .  .  ,       650.  4to. 

paid  escuage,  but  that  peradventure  these  serjeanties  were  also 

holden  by  military  tenure ;  for  sometimes  knight  service  was  an- 
nexed to  a  serjeanty,  that  is,  lands  were  holden  both  by  serjeanty 
and  by  the  service  of  a  knight's  fee. 


military  tenures. 
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Abolition  of  40.  The  oppressions  arising  from  military  tenures,  having  been 

discontinued  during  the  civil  wars  in  the  reign  of  King  Charles  I. 
and  in  the  time  of  the  Commonwealth,  were  entirely  removed  at 
the  Restoration,  by  the  statute  12  Cha.  II.  c.  24.  which  enacted 
that  the  court  of  wards  and  liveries,  and  all  wardships,  liveries, 
primer  seisins,  and  ousterlemains,  values  and  forfeitures  of  mar- 
riages, by  reason  of  any  tenure  of  the  king,  or  others,  be  totally 
taken  away  ;  that  all  fines  for  alienations,  tenures  by  homage, 
knight  service  and  escuage,  and  also  aids  for  marrying  the 
daughter,  or  knighting  the  son,  and  all  tenures  of  the  king  in 
capite,  be  likewise  taken  away ;  that  all  sorts  of  tenures  held  of 
the  king  or  others  be  turned  into  free  and  common  socage,  save 
only  tenures  in  frankalmoign,  copyholds,  and  the  honorary  ser- 
vices of  grand  serjeanty  ;  and  that  all  tenures  which  should  be 
created  by  the  king,  his  heirs  or  successors  in  future,  should  be 
in  free  and  common  socage. 
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Section  I. 

Although  the  statute  12  Cha.  II.  abolished  the  military  and  Manors. 
oppressive  part  of  feudal  tenures,  yet  the  system  itself  was  not 
set  aside,  and  a  new  one  introduced  in  its  room  ;  the  effect  of 
that  statute  wias  merely  to  reduce  all  tenures  except  frankal- 
moign, grand  serjeanty,  and  copyhold,  to  one  general  species  of 
tenure,  then  well  known  and  subsisting,  called  free  and  common 
socage;  of  whicli  it  will  therefore  be  necessary  to  give  a  full 
account.  But  as  most  of  those  persons  of  whom  lands  are  now 
held  in  socage  claim  their  feudal  domiiuum,  or  seignory,  in  the 
character  of  lords  of  manors  ;  and  as  all  copyhold  and  customary 
estates  are  held  of  particular  manors,  it  will  first  be  necessary  to 
enquire  into  the  origin  and  nature  of  manors,  and  the  rights  of 
those  by  whom  they  are  possessed. 

2.  The  usual  services  reserved  by  the  Conqueror  and  his  sons 
on  grants  of  large   estates  were  those  of  a  certain  number  of  Wright  159.  n. 
knights  ;  and  the  grantees,  in  order  to  be  able  to  perform  those 
services,  gave  out,  by  subinfeudations,  portions  of  their  lands  to 
their  followers,  to  hold   of   themselves    by    military   services. 

Where  the  reservation  of  those  services  was  to  the  i>;rantor  and  Fitz.  N.  B. 

3C.8A. 
his  heirs  simply,  he  acquued  a  seignory  in   gross  over  such  te- 
nants :  but  where  a  person,  having  an   extensive  tract  of  land, 
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erected  a  castle  or  mansion  upon  it,  to  which  he  annexed  a 
demesne  for  his  own  maintenance,  and  granted  out  the  rest  to 
inferor  persons,  to  hold  of  him  and  his  heirs,  as  of  his  castle  or 
mansion,  by  certain  services,  the  whole  became  a  manor,  of  which 
the  proprietor  of  the  castle  and  demesne  was  lord. 
Perk.  s.  670.  3.  Perkins,  who  wrote  in   the  sixteenth  century,  gives  the 

Ba°con's^Use  of  following  account  of  the  origin  of  manors:  "  And  it  is  to  know 
the  Law.  ^jj^t  the  beginning  of  a  manor  was,  when  the  king  gave  a  thou- 

sand acres  of  land,  or  a  greater  or  lesser  part,  unto  one  of  his 
subjects  and  his  heirs,  to  hold  of  him  and  his  heirs,  which  tenure 
is  knight  service  at  the  least,  and  tlie  donee  did  perhaps  build  a 
mansion-house  upon  parcel  of  the  same  land  ;  and  of  twenty 
acres,  parcel  of  that  which  remained,  or  of  a  greater  or  lesser 
Ante  c.ll.  parcel,  before  the  statute  of  Quia  Emptores,  &.c.  did  enfeoff  a 
stranger,  to  hold  of  him  and  his  heirs,  as  of  the  same  mansion- 
house,  to  plow  ten  acres  of  arable  land,  parcel  of  that  which 
remained  in  his  possession ;  and  did  enfeoff  another  of  another 
parcel,  &c.  to  carry  his  dung  into  the  land,  &c.  And  did  en- 
feoff another  of  another  parcel  thereof,  &c.  to  go  with  him  to 
war  against  the  Scots,  &c. ;  and  so  by  continuance  of  time  he 
made  a  manor  (a). 
Gloss.  4.  Manerium  (says  Spelman)  est  feud um  nobile,  partim  vas- 

sallis,  quos  tenentes  vocamus,  oh  certa  servitia  concessum,  partim 
domino  in  usum  familice  sua  ;  cum  jurisdictione  in  vassalhs,  oh 
concessa  prcedia  reservatum.  Qua  vassallis  conceduntur,  terras 
dicimus  tenementales,  qua  domino  reservantur,  dominicales.  Totum 
vero  feudum  dominium  appellatur ;  olim  haronia,  nude  curia 
qua  huic praest  jurisdictioni  hodie  Curia  Baronis  nomen  retinet. 

b.  It  appears  from  the  above  passages,  that  the  two  material 
causes  of  a  manor  are  demesnes  and  services.  The  demesnes 
comprise  all  that  part  of  the  land  retained  by  the  lord  for  his 
own  use ;  and  from  which  the  other  parts  were  dismembered. 
The  freehold  of  these  is  vested  in  the  lord,  and  they  were 
formerly  cultivated  by  his  villeins  for  the  maintenance  of  his 
family.     The  services  were  the  returns  due  from  the  persons  to 

(ti)  It  was  holden  by  Meade  and  Windham,  Justices  of  the  C.  B.  in  22  Eliz.  that  a 
parsonage  may  be  a  manor.  As  if  before  the  statute  of  Q.aia  Emptores  Terrurum,  the 
parson,  with  the  patron  and  ordinary,  grant  parcel  of  tiie  glebe  to  divers  persons,  to 
hold  of  the  parson  by  divers  services.  The  same  makes  the  parsonage  a  manor.  Godb. 
Rep.  3. 
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whom  the  lord  had  granted  the  freehold  of  the  rest  of  the  lands, 
to  hold  of  him  as  of  his  manor.  These  consisted  of  military  and 
other  duties,  rents,  fealty,  and  suit  of  Court ;  together  with  the 
usual  profits  arising  from  reliefs,  fines  for  alienation,  and  other 
feudal  incidents.  (6) 

The  uncultivated  part  of  the  manor  was  called  the  lord's 
waste;  which  served  for  public  roads,  and  common  of  pasture 
for  the  lord's  cattle,  as  well  as  for  those  of  his  tenants. 

6.  There  was  another  circumstance  essentially  necessary  to  a 
manor,  namely,  a  jurisdiction  over  the   tenants,  which  arose  in 

the  following  way.  It  has  been  stated,  that  where  lands  were  Ante,  c.  l. 
granted  to  a  person  as  a  feud,  a  jurisdiction  over  the  inferior 
tenants  and  occupiers  of  them  was  always  included.  In  con- 
formity to  this  practice,  it  is  probable  that  all  the  grants  of  land 
made  by  the  Conqueror  and  his  sons  included  a  jurisdiction  ; 
for  it  appears  from  Dugdale's  Monasticon,  that  in  almost  all  the 
charters  of  lands  granted  by  the  crown  to  the  abbies,  a  civil  and 

criminal  iurisdiction  was  expressly  given.    And  we  learn  from  all  i  Inst.  58.  a. 

.  IIeyw.145. 

our  ancient  law  books  that  since  the  Conquest  every  lord  of  a 

manor  has  exercised  a  jurisdiction  over  his  tenants,  and  held  a 

Court  for  that  purpose;    a  franchise  which  must  have  been 

originally  derived  from  the  crown. 

7.  Every  estate  of  this  kind  had  a  chief  seat  or  capital 
mansion  upon  it,  as  of  which  the  lands  granted  out  to  the 
tenants  were  held ;  and  being  the  residence  of  the  lord,  it 
was  called  in  old  French  manoir,  a  manendo,  from  whence 
the  whole  acquired  the  name  of  manor.  It  is  also  called, 
and  with  more  propriety,  a  lordship,  being  a  feudal  seignory 
or  dominium,  annexed  to  the  possession  of  the  demesnes,  over  the 
tenants  holding  lands  by  subinfeudation  from  the  ancient  pro- 
prietors of  those  demesnes,  by  certain  services;  with  a  jurisdic- 
tion over  those  persons.  And  Lord  Coke  says,  "  A  manor  in  Copyh.  s,  3i. 
these  days  signifieth  the  jurisdiction  and  royalty  incorporate,  r^"  ^  Tit. 28. 
rather  than  the  land  or  scite." 

(b)  In  Calthorpe's  Reading  on  Copyholds  is  the  following  passage  :  "  A  manor  con- 
sisteth  in  two  parts,  viz.  demesnes  and  services  :  and  neither  of  these  two  parts  hath  the 
name  of  a  manor,  without  the  other.  For  as  a  messuage  or  lands  cannot  be  called 
demesnes,  without  tenants  thereunto  belonging  to  pay  rents  and  do  services  ;  so  on  the 
otiier  part,  though  a  man  have  tenants  to  pay  him  rents  and  do  him  service,  and  no 
messuage  or  lands  whereupon  to  keep  his  Court,  and  to  receive  his  rents  and  services, 
this  cannot  be  called  a  manor,  but  only  a  seignory  in  gross." 
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Courts  baron.  g.  The  same  writer,  after  stating  that  a  manor  consists  of 

Copyh.  S.31.       demesnes  and  services,  proceeds   thus: — "A  word  of  another 
cause  of  a  manor,  which  appeareth   not  in    the  definition   so 
manifestly  as  the  other  causes  do.     This  is  a  cause  which  among- 
the  logicians  is  termed  causa  shie  fjua  twit ;  and  that  is  a  court 
baron  :  for  indeed  that  is  the  chief  prop  and  pillar  of  a  manor, 
which  no  sooner  faileth,  but  the  manor  falleth  to  the  ground* 
If  we  labour  to  search  out  the  antiquity  of  these  courts  baron, 
we  shall  find  them  as  ancient  as  manors  themselves.     For  when 
the  ancient  kings  of  this  realm,  who  had  all  the  lands  in  England 
in  demesne,  did  confer  great  quantities  of  land  upon  some  great 
personages,  with  liberty  to  parcel  the  land  out  to  other  inferior 
tenants,  reserving  such  duties  and  services  as  they  thought  con- 
Leges  Hen.  l.     venient,  and  to  keep  Courts,  where  they  might  redress  misde- 
l'lnst.58.  b.      meanors   within  their  precincts,   punish  oftences  committed  by 
2  Inst.  31.  their  tenants,  and  decide  and  debate  controversies  arising  within 

their  jurisdictions;  these  Courts  were  termed  Courts  Baron." 

9.  Formerly  courts  baron  had  in  many  instances  both  a  civil 
and   criminal  jurisdiction.      The   civil  jurisdiction  was  called 

Biact.  154.         Socha  et  Saclia ;  the  criminal  Infungthefe  ei  Outfangthefe.     These 
Gloss.  latter  words  are  thus  explained  by  Spelman  : — Significant  latro- 

iiem  injm  captum,  hoc  est,  infra  manerium  vel  jurisdictionem  alicu- 
jus,  jus  habentis  de  eodem  cognoscendi.  Regale  siquidem privilegium, 
et  in  antiqnis  diplomatibus,  majorihus  regni  frequenter  concessum, 
qui  ipso  hoc  verho  takm  assecuti  sunt  potestateni  (r.) 

10.  By  the  Magna  Charta  of  King  Henry  III.  c.  17.  sheriffs 
of  counties,  constables  of  castles,  escheators  and  coroners,  were 

2  Inst.  31.  prohibited  from  holding  pleas  of  the  crown.     Yet   Lord    Coke 

says,  "Albeit  the  franchises  of  infangthefe  and  outfangthefe  to 
be  heard  and  determined  within  courts  baron  belonging  to  manors 
were  within  the  said  mischief;  yet  we  find,  but  not  without  great 
inconvenience,  that  the  same  had  continuance  after  this  act. 
But  either  by  this  act,  or  per  dcsuetndinem,  for  inconvenience, 
these  franchises  within  manors  are  antiquated  and  gone." 
4  Inst  46  2G8  1 1  •  A  court  baron  is  still  incident  to  every  manor.  It  is  com- 
2  Inst.  104.  posed  of  the  steward  and  the  freeholders,  who  hold  their  lands 
of  the  manor  by  fealty  and  suit  of  Court,  and  who  are  bound  by 

(c)  It  appears  from  tlie  Vlacila  de  Quo  Warranto  during  the  reigns  of  the  three  first 
Edwards,  which  have  been  lately  publislied  by  Covernmeut,  that  a  very  great  number  of 
lords  of  iiianois  then  had  a  civil  and  criminal  jurisdiction. 
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their  tenure  to  attend  tiic  court  baron,  and  to  assist  the  steward 
in  the  administration  of  justice. 

12.  This  Court  has  the  power  of  determinincy,  by  writ  of  right,  4  Inst.  c.  57. 
all  controversies  relating  to  lauds  within  the  manor  ;  and  also  to 

hold  pleas  of  any  personal  actions  of  debt,  trespass  on  the  case,  Tu|jte'"2  Wils 
or  the  like,  when  the  debt  and  damages  do  not  amount  to  forty   ^^-  20. 
shillings.     And  in  a  late  case  it  was  determined  that  the  steward   llolrovdi-. 

/-I  •i-i/T^  Breare,  2  Barn. 

of  a  court  baron  IS  a  judicial  officer;  and  that  trespass  would  not  and  AM. 473. 
lie  against  him,  where  his  bailifFby  mistake  took  the  goods  of  B. 
under  a  precept  commanding  him  to  take  in  execution  the  goods 
of  A. 

13.  Upon  several   avowries  two  of  the  questions  were, —  1.   ^^^*^°^,^,^ 

^  ^  Crew,  ^\  illes 

Whether  a  court  baron  could  be  holden  by  the  steward.  2.  Whe-  K.  614. 
ther  two  suitors  or  freeholders,  at  least,  were  not  the  necessary 
judges  of  that  Court.  After  two  arguments,  Willes,  C.  J., 
Abney  and  Burnett,  Justices,  were  of  opinion,  that  the  steward 
alone,  without  two  freeholders  at  least,  could  not  hold  a  court 
baron  ;  and  that  the  suitors  are  the  judges,  and  not  the  steward. 

14.  The  persons  who  held   of  the  king's  immediate  tenants   inferior  manors 
granted  out  portions  of  their  lands  to  be  held  of  themselves,  and 

thereby  created  manors  of  an  inferior  kind,  of  which  they  were 
immediate  lords,  and  the  king's  tenants  lords  paramount.     Thus 
Bracton  says,  **  Poterit  enim  esse  per  se  maiierium  capitate,  et  plura  212.  a, 
coitinere  sub  se  maneria  non  capitalia,  et  plures  villas,  et  plures 
hamlettos,  quasi  sub  uno  capite  et  dominio  una"  (d) 

15.  The  practice  of  creating  manors,  or  tenancies  in   gross, 

was  effectually  prevented  by  the  statute  Quia  Emptores ;  in  con-  Ante,c..  ii.  s. 

sequence  of  which  all  manors  existing  at  this  day  must  have 

been  created  before  the  18  Edw.  1.,  for  it  is  essential  to  a  manor 

that   there  be  tenants  to  hold  of  the  lord  ;  and  no  person,  since  Co.Cop.  s.  31. 
,  .  ^  .      „       .  Wright,  160. 

that   period   could,  upon   the  grant  of  an  estate  in  fee  simple, 

create  a  tenure  of  himself. 

16.  Lord  Coke  says,  "  the  king  himself  cannot  now  create  a  Cop.  s.  3i. 
manor."  —  "  If  the  king  at  this  day  will  grant  a  great  quantity 

of  land  to  any  subject,  enjoining  him  to  certain  duties  and  ser- 
vices, and  withal  willeth  that  this  should  bear  the  name  of  a 
manor,  yet  it  will  not  be  a  manor  in  the  estimation  of  the  law." 

17.  As  the  material  causes  of  a  manor  are  demesnes  and  ser-  How  manors 

are  destroyed. 

(t/)   ri;fe  Mr.  Aslle's  account  of  the  Tenures,  Customs,  &c.  ofllieMantir  of  (ireat 
'ley.     Archipol.  Vol.  XII.  p.  25. 

VOL.    1.  D 
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vices,  both  of  which  are  essential  to  its  existence,  because  a 
manor  must  have  a  lord  and  vassals ;  it  follows  that  whenever 
the  demesnes  are  severed  from  the  services,  by  the  act  of  the 
party,  the  manor  is  destroyed. 

6  Rep. 63.  18.  Thus  in  Sir  Moyle  Finch's  case,  where  a  person  seised  of 

a  manor  levied  a  fine  of  all  the  demesnes  to  one  and  his  heirs, 
who  granted  and  rendered  them  to  another  for  fifty  years,  and 
granted  the  reversion  to  the  original  owner  in  fee  ;  it  was 
resolved  that  the  demesnes  being  once,  by  the  act  of  the  party, 
absolutely  severed,  in  fee  simple,  from  the  services,  the  manor 

Skin.  11.2.  was  destroyed.  The  alienation  must  however  be  of  all  the  de- 
mesnes ;  for  an  alienation  of  part,  or  even  of  the  principal  man- 
sion, will  not  have  that  effect. 

19.  Where  the  severance  is  by  an  act  of  law,  the  manor  may 
be  revived.  Thus  in  Sir  M.  Finch's  case  it  was  agreed  that  if 
there  were  two  coparceners,  and  on  a  partition  the  demesnes 
were  allotted  to  one,  and  the  services  to  the  other ;  although 
there  was  an  absolute  severance,  yet  if  one  died  without  issue, 
and  the  demesnes  descended  to  her  who  had  the  services,  the 
manor  was  revived.  Because  on  the  partition  they  were  in  by 
act  of  law,  and  the  demesnes  were  again  united  to  the  services 
by  act  of  law. 

6  Rep.  64.  a.  20.  Where  a  partition  was  made  of  a  manor  between  two 

coparceners,  and  each  had  parcel  of  the  demesnes,  and  parcel 
of  the  services,  it  was  formerly  held  that  as  each  of  them  vi^as  in 
by  act  of  law,  each  had  a  manor.     But  in  a  modern  case  the 

5  Mod.  150.  Court  of  King's  Bench  was  of  opinion  that  a  manor  was  an  entire 
thing,  and  not  severable. 

Roll.  Ab.Tii.         21.  The  extinction  of  the  services  also  operates  as  a  destruction 

^"""^    *  of  the  manor.     Thus  where  all  the  freehold  estates  held  of  a 

manor  are  purchased  by  the  lord,  or  devolve  to  him  by  escheat, 

\ViilesR.6i4.    whereby  the  services  become  extinct,  and  there  are  no  tenants 

447, 4  id.  446.  left,  the  manor  is  for  ever  destroyed.  For  there  cannot  be  a 
manor  without  a  Court  Baron  ;  and  no  Court  Baron  can  be 
without  two  suitors  at  least. 

Skin.  661.  22.  In  a  case  o^  this  kind  the  proprietor  of  the  demesnes 

retains  a  reputed  manor,  or  manor  in  reputation  :  and  continues 

Soane  v.  Ire-       to  have  a  great  number  of  the  rights  and  franchises  which  were 

259'  ^^  ^^^''  appendant  to  the  manor.  And  where  the  services  are  not  de- 
stroyed, but   only  separated  from   the   demesnes,    the    person 
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entitled   to  them   has  a  seignory  in  gross;  for  the  tenants  will   Fitz.  N.  B.  3. 
then  hold  of  hiui,  as  of  his  person,  and  not  as  of  his  manor,  (g) 

23.  We  now  come  to  treat  of  tenure  in   free  and   common  Tenure  ia 
socage,  which  is  thus   described    by    Littleton,  s.  117,  118. —  socage. 

"  Tenure  in  socage  is  where  the  tenant  holdeth  of  his  lord  the 
tenancy  by  certain  service,  for  all  manner  of  services,  so  that 
the  service  be  not  knight  service.  As  where  a  man  holdeth  his 
land  of  his  lord  by  fealty  and  certain  rent  for  all  manner  of 
services  ;  or  else  where  a  man  holdeth  his  land  by  homage, 
fealty,  and  certain  rent  for  all  manner  of  services ;  or  where  a 
man  holdeth  his  land  by  homage  and  fealty  for  all  manner  of 
services  ;  for  homage  by  itself  maketh  not  knight  service.  Also 
a  man  may  hold  of  his  lord  by  fealty  only ;  and  such  tenure  is 
tenure  in  socage.  For  every  tenure,  which  is  not  tenure  in 
chivalrie,  is  a  tenure  in  socage." 

24.  Littleton  derives  the  word  socage  from  5om,  a  plough;  s.  119. 
the  services  anciently  reserved  on  this  tenure  being  those  of 
husbandry.  Somner  deduces  it  from  the  Saxon  word  soc, 
importing  liberty  or  privilege,  which,  being  joined  to  a  usual 
termination,  is  called  socagium,  or  socage,  signifying  a  free  and 
privileged  tenure.  Sir  Martin  Wright  admits  Somner's  etymo-  Ten.  142. 
logy  to  be  countenanced  by  Britton  :  but  professes  himself 
inclined  to  prefer  Littleton's.     1 .  Because  our  division  of  tenures 

into  knight  service  and  socage,  considering  socage  as  a  tenure 
per  servitinm  socce,  directly  answers  to  the  Norman  division  of 
tenures  into  JleJ's  d'haubert,  and  Jiefs  de  roturier;  that  is,  the 
gentleman's  and  the  husbandman's  fee.  2.  Because  in  this 
sense  the  tenure  in  socage  is,  like  that  by  knight  service,  simply 
denominated  from  the  name  or  nature  of  the  service  anciently 
reserved  upon  it. 

25.  As  the  grand  criterion  and  distinguishing  mark  of 
socage  tenure  is,  the  having  its  renders  and  services  ascer- 
tained ;  it  will  include  under  it  all  other  modes  of  holding- 
free  lands  by  certain  and  invariable  rents  and  duties ;  and, 
in  particular,  petit  serjeanty,  burgage,  ancient  demesne,  and 
gavelkind. 

26.  Littleton  says,  s.   159.—"  Tenure  by  petit  serjeanty  is   By  petit  ser- 
vvhere  a  man  holds  his  land  of  our  Sovereign  Lord  the  King,  to  J*^^"^" 
yield  to  him  yearly  a  bow,  or  a  sword,  or  a  dagger,  or  a  knife,  or 

(e)  The  rights  and  franchises  annexed  to  manors  will  be  treated  of  in  Title  27. 

D    2 
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a  lance,  or  a  pair  of  gloves  of  mail,  or  a  pair  of  gilt  spurs,  or  an 
arrow,  or  divers  arrows,  or  to  yield  such  other  small  things  be- 
longing to  war." 

jj  s.  160.  And  such   service  is  but  socage  in  effect;  because  that  such 

tenant,  by  his  tenure,  ought  not  to  go,  nor  do  any  thing, 
in  his  proper  person,  touching  the  war ;  but  to  render  and 
])ay  yearly  certain  things  to  the  king,  as  a  man  ought  to  pay 
rent. 

1  Tnst.  108.1).  27.  This  tenure  can  only  be  of  the  king,  the  dignity  of  whose 
person  gives  it  the  name  of  petit  serjeanly ;  for  where  lands  are 
held  of  a  subject  by  services  of  this  kind,  the  tenure  is  nothing 
more  than  plain  socage. 

Til  burgage.  28.  "  Tenure  in  burgage  (says   Littleton,  s.   162.)  is  where 

an  ancient  borough  is,  of  which  the  king  is  lord;  and  they 
that  have  tenements  within  the  borough  hold  of  the  king 
their  tenements ;  that  every  tenant  for  his  tenement  ought  to 
pay  the  king  a  certain  rent,  &,c.  and  such  tenure  is  but  tenure  in 
socage." 

Lit.s.  163.  "  It  is  the  same  where  any  subject  is  lord  of  such  burrough, 

and  the  tenants  hold  of  him,  to  pay  each  of  them  an  annual 
rent." 

Id.  s.  165  6,7.  29.  The  qualities  of  this  tenure  vary  according  to  the  par- 
ticular customs  of  every  borough,  without  prejudice  to  the 
feudal  nature  of  it ;  in  conformity  to  the  maxim, — consuetudo  loci 
est  observanda. 

2B1  Com  83         [One  of  the  most  remarkable  of  these  customs  is   Borough 

Kob.  Gavel.        Enplish,  that  the  youngest  son  and  not  the  eldest  succeeds  to  the 

Api)x.390.  h         >  J  s 

burgage  tenement  on  the  death  of  his  father.] 
,  ,  30.  The  first  monarchs  of  the  Norman  line  reserved  a  great 

In  ancient  de-  ° 

"lesne.  number  of  estates  throughout  the  kingdom  for  their  own  main- 

4  Inst.  c.  58.  .1-11  1 

tenance,  or  which  they  granted  out  portions  to  rustic  persons, 
to  hold  of  themselves,  keeping  a  demesne  in  their  own  hands, 
by  which  the  whole  became  a  manor,  whereof  the  crown  was 
lord.  The  services  reserved  were  to  cultivate  the  demesnes,  and 
to  supply  a  certain  quantity  of  provisions  for  the  king's  house- 
hold, which  was  a  species  of  socage  tenure ;  and  the  lands  thus 
held  having  been  part  of,  and  dismembered  from,  the  ancient 
demesnes  of  the  crown,  the  holders  of  them  were  called  tenants 
in  ancient  demesne. 
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31.  All  those  estates  which  are  called  in  Domesday  TerKc 
Re<yis  were  manors  of  this  kind  :  and  where  a  doubt  now  arises 
whether  a  manor  is  of  ancient  demesne  or  not,  it  can  only  be  l^y^^'^^^-jl- 

2  Uurr.  1046. 

determined  by  a  reference  to  that  record. 

32.  To  the  end  that   these  tenants  might  the  better  apply  4  Inst.  269. 
themselves  to  their  labours  for  the  profit  of  the  king,  they  had 

six  privileges: — 1.  They  could  not  be  impleaded  for  their 
lands,  &c.  out  of  the  manor.  2.  They  could  not  be  impannelled 
to  appear  at  Westminster  or  elsewhere,  upon  any  inquest  or  trial, 
3.  They  were  free  and  quiet  from  all  manner  of  tolls  in  fairs 
and  markets,  for  all  things  concerning  husbandry  and  sus- 
tenance. 4.  And  also  of  taxes  and  talliages  by  parliament, 
unless  specially  named.  5.  And  also  of  contribution  to  the 
expen&es  of  the  knights  to  parliament.  6.  If  severally  dis- 
trained for  other  services,  they  might  all  join  in  a  writ  of 
monstravenmt. 

33.  These  privileges  only  extended  to  the  tenants  in  socage  of  Fitz.N.B.  13. 
manors  of  ancient  demesne,  not  to  those  who  held  other  parts 

of  such  manors  by  knight  service  ;  for  the  service  of  the  plough 
and  husbandry  was  the  cause  of  them.  And  notwithstanding 
that  in  couse  of  time  most  of  these  manors  were  granted  by 
the  crown  to  subjects;  yet  the  socage  tenants  preserved  their 
ancient  privileges,  and  continued  to  be  tenants  in  ancient 
demesne,  though  the  services  were  commuted  for  money 
rents. 

34.  The  tenure  in  ancient  demesne  is  confined  to  lands  held   i  -S^ilii-  36. 
in  socage  of  those  manors,  that  were  formerly  in  the  possession 

of  the  crown,  by  the  service  of  cultivating  the  demesnes  of  such 
manors,  or  by  a  render  of  provisions.  The  manor  itself,  and  such 
other  parts  of  it  as  were  held  by  knight  service,  were  not  con- 
sidered as  ancient  demesne,  but  as  frank  fee.  It  is,  therefore, 
inaccurate  to  say  that  a  manor  is  held  in  ancient  demesne;  the 
proper  expression  being,  a  manor  of  ancient  demesne,  in  which  Uio.  Ab.  Am. 
the  socage  lands  are  held  by  that  tenure.  Fitz.  N.i?.  ii. 

35.  Where  a  manor  of  this  kind  is  in  the  hands  of  a  subject, 
it  is   in  the  power  of  the  lord  and  tenant  to  destroy  the  tenure. 
Thus,  if  the  tenant  be  impleaded  in  any  of  the  courts  at  West- 
minster, and  the  lord  is  a  party  to  the  suit,  the  lands  will  become  2  Leon.  19. 
frank   fee  ;    because   the    privilege   of  ancient   demesne   being 
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established  for  the  benefit  of  both  the  lord  and  tenant,  they  may, 

by  their  joint  act,  destroy  it.  (/') 
2Vin.Ab.  489.       36.  If  the  lord   enfeoffs  another  of  the  tenancy,  this  makes 

the  land  frank  fee,  because  the  services  are  extinguished.     So 
4  East.  R.  290.  jf  ^j^g  \q^^  releases  to  the  tenant  all  his  right  in  the  lands ;  or 

if  he  confirms  to  him,  to  hold  by  certain  services  at  the  common 

law. 

37.  Whenever  the  manor  of  which  the  lands  are  held  in 
ancient  demesne  is  destroyed,  that  tenure  is  also  destroyed  ;  for 
there  being  no  court  left,  the  tenants  must  sue  and  be  sued  in 
the  Courts  at  Westminster. 

38.  The  tenure  in  gavelkind,  by  which  a  great  deal  of  land 
in  Kent  is  still  held,  is  a  species  of  socage  ;  the  name  being 
derived  from  the  Saxon  word  gavel,  which  signifies  rent,  or  a 
customary  performance  of  husbandry  works ;   from  which  the 


4  1  nst.  270. 
2Lf;on.l91. 


In  Gavelkind. 


Robinson's 
Gav.  3,  4. 


[  (/)  One  of  the  most  familiar  methods  by  which  the  tenure  of  ancient  demesne  has 
been  destroyed,  was  the  tenant's  levying  a  fine  or  suflTering  a  recovery  of  tlie  lands  in  the 
Court  of  Common  Pleas.  By  this  proceeding  the  tenure  was  converted  into  frank  fee 
or  common  socage,  and  until  the  lord  restored  the  ancient  tenure  by  bringing  his  writ 
of  deceit,  the  fines  and  recoveries  levied  and  suffered  in  the  superior  court  were  in 
force  ;  so  that  while  the  lord's  right  to  bring  his  writ  continued,  the  title  under  the  fine 
or  recovery  was  insecure.  But  the  above  modes  of  destroying  the  tenure  of  antient 
demesne  have  ceased  since  the  statute  3  &  4  Will.  4.C.74.  which  has  abolished  fines 
and  recoveries,  and  which  contains  some  important  provisions  for  remedying  the  incon- 
veniences above  adverted  to. 

By  the  4th  section  of  the  Act  it  is  enacted,  that  no  fine  or  recovery  then  levied  or 
suffered,  and  not  then  reversed,  or  thereafter  to  be  levied  or  suffered,  of  lands  in 
ancient  demesne  in  a  superior  court,  shall,  upon  a  writ  of  deceit,  then  or  thereafter  to 
be  brought,  be  reversed  as  to  any  person  except  the  lord,  but  shall  be  as  valid  against 
the  parties  thereto,  and  all  persons  claiming  under  them,  as  if  not  reversed  as  to 
the  lord. 

Sect.  5.  enacts,  thaf  if  at  any  time  before  the  passing  of  the  Act,  a  fine  or  recovery 
shall  have  been  levied  or  suflfered  in  a  superior  court,  of  lands  in  ancient  demesne,  and 
afterwards  a  fine  or  recovery  shall  be  sufl^ered  in  the  lord's  court  (the  fine  or  recovery  in  the 
superior  court  not  having  been  previously  reversed),  then  the  fine  or  recoveiy  sub- 
sequently suffered  in  the  lord's  court,  shall  be  as  valid  as  if  the  tenure  had  not  been 
changed.  And  that  in  other  cases  fines  and  recoveries  shall  not  be  invalid  although 
levied  or  suflfered  in  courts  whose  jurisdictions  may  not  extend  to  the  lands  therein 
comprised. 

Sect.  6.  enacts,  that  the  tenure  of  ancient  demesne,  where  suspended  or  destroyed  by 
fine  or  recovery  in  a  superior  court,  shall  be  restored  in  cases  wherein  the  rights  of  the 
lord  of  the  manor  shall  have  been  recognized  within  twenty  years,  from  the  1st  of 
.January,  1834. 

Writs  of  deceit,  are  by  virtue  of  the  statute  3  &  4  Will.  4.  c.  27.  s.  36,  37. 
abolished  after  the  1st  of  June,  1835.] 
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hind,  subject  to  this  kind  of  service,  was  called  gavelkind.  And 
Mr.  Robinson  concludes,  from  the  etymology  of  this  word,  tiiat 
gavelkind  denotes  the  tenure  of  the  land  only  ;  and  that  the 
partibility,  and  other  customary  qualities  of  the  lands  thus  held, 
are  extrinsic  and  accidental. 

rXhe  characteristic  incidents   of  gavelkind  tenure,  are,  that  Rob.  onGav. 

112. 
they  descend  upon  all  the  sons  equally  as  coparceners  ;  in  default 

of  sons  to  daughters  ;  and  in  default  of  lineal  descendants,  upon 

collaterals   in  hke  manner:  that  they  do  not  escheat  upon  con-  lb.  288, 

viction  or  execution  for  felony ;  and  that  a  minor  of  the  age  of  lb.  248. 

.  -lb.  279. 

fifteen  years  seised  in   fee  in    possession   may   by  feoffment  m 

person  alienate  absolutely:    it  should   seem   also  that  he  may  Ib.258. 
'  .  .  .  lb.  274, 

release  a  right  not  being  in  possession.] 

39.  All  the  before  mentioned  tenures  are  evidently  feudal,  and  incidents  to 

...  .  r      ■       tl'ese  tenures. 

derived  from  the  same  origin  as  tenure  by  knight  service :  tor  in 

both  cases  the  lands  are  held  of  a  superior  lord,  either  the  king, 

or  of  some  private  person.     This  feudal  dominium,  or  seignory,  as  ^«'«'  c,  II. 

it  is  called,  when  vested  in  the  king,  may  be  either  of  his  person, 

or  as  of  some  honor  or  manor  which  formerly  devolved  to  the 

crown   by  forfeiture  or  escheat.       When    vested    in   a    private 

person,  it  may  be  either  in  right  of  a  manor,  of  which  he  is  lord  ; 

or  of  his  person,  in  which  latter  case  it  is  a  seignory  in  gross.  Ante,  s.  21. 

But  tenure   of  the  person   of  a  subject  is  now  scarcely  known. 

And  where  it  no  longer  appears  of  whom  lands  are  mediately  Booth.  Real 

held  in  socage,  they  shall  be  presumed  to  be  held  immediately  of 

the  king  as  the  great  and  chief  lord. 

40.  All  lands  held  by  any  kind  of  socage  tenure  are  subject  to 
a  feudal  return,  render  rent  or  service,  of  some  sort  or  other  to 
the  lord  of  whom  they  are  held,  arising  from  a  supposition  of  an 
original  grant  from  the  ancestor  of  the  lord  to  that  of  the  tenant. 
In  the  military  tenure,  or  more  proper  feud,  this  was  from  its 
nature  uncertain  ;  in  socage,  which  was  a  feud  of  the  improper 
kind,  it  was  certain,  fixed,  and  determinate,  and  so  continues  to 

this  day.  Anu:..i. 

41.  Although  homage  is  taken  away  by  the  stat.  12  Cha.  II.  Lit.s.  131. 132. 
as  properly  incident  to  knight  service  ;  yet  tenants  in  socage  are  ^  5^ ' 

still  universally  subject,  over  and  above  all  other  services,  to  the 

oath  of  fealty,  or  mutual  bond  of  obligation  between  lord  and    ^'I'c-  c.  II. 

tenant,  without  which  no  feud  can  subsist.     Where  the  lands 

are  held  of  a  manor,  fealty  draws  after  it  suit  of  court;  and  as    ^Viiglit  iiG.  n. 
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all  freehold  lands  are  now  held  in  socage,  where  no  other  service 
is  reserved,  fealty  is  due  of  course ;  and  the  lord  may  call  upon 
the  tenant  to  take  the  oath  of  fealty  to  him,  in  his  court  baron, 
which  every  lord  ought  to  do,  if  it  be  only  for  the  reason  given 
by  Littleton,  s.  130.  That  when  neglected  it  will  by  long  con- 
tinuance of  time  grow  out  of  memory,  whether  the  land  be 
holden  of  the  lord  or  not,  by  which  he  may  lose  his  seignory, 
and  all  the  profits  that  may  accrue  to  him  in  consequence 
thereof. 

42.  It  has  been  stated  that  the  lord  of  a  manor  may  release 
his  tenants  from  their  services,  by  which  they  will  cease  to  hold 
of  the  manor,  and  will  become  tenants  to  the  next  immediate 

Lit.s.  464.  lord  to  whom  they  will  owe  fealty.  A  seignory  in  gross  might 
also  be  released  to  the  tenant,  in  which  case  he  would  hold  of 

Wnglit  146  n.  the  next  immediate  lord,  and  still  owe  him  fealty:  for  this  duty 
could  not  be  discharged  or  dispensed  with,  because  it  was  the 
vinculum  commune,  or  cement  of  the  whole  feudal  policy. 

43.  The  tenure  in  socage  was  subject  of  common  right  to  aids 
for  knighting  the  lord's   eldest  son,    and   marrying  his  eldest 

2insi.23i.  daughter,  which  were  fixed  by  the  Statute  of  Westminster  1. 
c.  36.  at  twenty  shillings  for  every  twenty  pounds  so  held. 

44.  Tenants  in  socage  were  always  subject  to  rehef,  which, 
however,  was  certain,  consisting  of  one  year's  rent.  The  statute 
28  Ed.  1.  c.  I.  declared,  That  a  free  sokeman  should  give  no  re- 
lief, but  should  double  his  rent  after  the  death  of  his  ancestor, 
according  to  that  which  he  had  used  to  pay  his  lord,  and  should 
not  be  grieved  above  measure. 

45.  Primer  seisin  was  incident  to  the  king's  socage  tenants  in 
capite,  as  well  as  to  those  who  held  by  knight  service. 

46.  Wardship  was  also  incident  to  tenure  in  socage:  but 
quite  different  from  that  which  was  incident  to  knight  service  : 
for  where  lands  in  socage  descended  to  an  infant  under  the  age 
of  fourteen,  his  nearest  relation,  to  whom  the  inheritance  could 
not  descend,  should  be  his  guardian,  but  responsible  to  him  for 
the  profits ;  nor  was  marriage,  or  the  va/oj'  marilagii,  any  per- 
quisite or  advantage  to  the  guardian,  and  the  law  remains 
unaltered  in  this  respect. 

47.  Fines  for  alienation  were  also  due  for  estates  in  socage. 
Lands  held  by  this  tenure  always  were,  and  still  continue  to  be, 
subject  to  forfeiture  for  treason  and  felony  ;  and  also  to  escheat ; 
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except  those   ia  gavelkind,  which  are  not  subject  to  escheat  for 
felony,  though  they  are  to  escheat  for  want  of  heirs. 

48.  The  changes  made  by  the  statute  12  Cha.  2.  in  the  tenure  Changes  la 

i"  1  1       ^»       TT  1     T      ,    1  snca<;e  by  Stat. 

in  socage  are  thus  stated  by  ivlr,  Hargrave.  1.  It  takes  away  12  ciia.2. 
the  aid  pour  Jille  inarier,  and  pour  /aire  Jitz  chivalier,  which  l^^nst.  93.b. 
were  incident  to  all  socage  tenures.  2.  It  relieves  socage  in 
capite  from  the  burthen  of  the  king's  primer  seisin,  and  of  fines 
of  alienation  to  the  king,  to  both  of  which  socage  ifi  capite  was 
equally  liable  with  tenure  by  knight's  service  iu  capite,  though 
not  so  to  wardships.  3.  It  extends  the  father's  power  of  ap- 
pointing guardians,  by  deed  or  will,  which  by  the  4  &,  5  Phil, 
and  Mary  was  restricted  to  females,  to  children  of  both  sexes. 

49.  In  all  other  respects  the  tenure  in  socage  remains  as  it 
was  before  statute  12  Cha.  2. ;  for  by  the  fifth  section  of  that 
statute  it  is  provided  that  it  shall  not  take  away  any  rents  cer- 
tain, heriots,  or  suits  of  Court,  belonging  or  incident  to  any 
former  tenure  taken  away  or  altered  by  the  act,  or  other  services 
incident  or  belonging  to  this  tenure,  or  the  fealty  and  distresses 
incident  thereunto ;  and  that  such  relief  shall  be  paid  in  respect 
of  such  rents  as  was  paid  in  case  of  the  death  of  a  tenant  in 
common  socage. 

60.  Mr.  Hargrave  has  observed  that  reUefs  for  lands,  of  which  1  inst.  85,  a. 
the  tenure  is  converted  into  common  socage,  are  saved  in  some  "*  ^* 
instances  by  this  statute.  For  the  clause  which  preserves  rents 
certain  provides  that  such  relief  shall  be  paid,  in  respect  of  such 
rents,  as  was  paid  on  the  death  of  a  tenant  in  socage  ;  from 
which  it  seemed  that  there  could  be  no  relief  out  of  lands,  which 
the  statute  changed  into  socage,  unless  where  a  quit  rent  was 
also  payable.  And  the  reason  of  thus  expressing  the  act  would 
appear,  by  considering  that  a  year's  rent  was  hhe  relief  of  lands 
holden  by  common  socage ;  consequently,  was  never  due  out  of 
lands  which  were  not  subject  to  a  rent,  unless  by  special  custom 
or  reservation. 

51.  The  tenure  by  petit  serjeanty  is  not  named  in  the  statute  ^  i„si.  108.  b. 
12  Cha.  2.  but  still  it  has  an  operation  on  it;  for  it  being  neces-  "•  ^• 
sarily  a  tenure  in  capite,  though  in  eflect  only  so  in  socage,  livery 
and  primer  seisin  were  of  course  incident  to  it,  on  a  descent ; 
and  these  are  expressly  taken  away  from  every  species  of  tenure 
in  capite.  But  in  other  respects  petit  serjeanty  is  the  same  as 
it  was  before.     It  continues  in  denomination,  and  still  is,  a  dig- 
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nified  branch  of  the  tenure  in  socage,  from  which  it  only  difl'ers 
in  name,  on  account  of  its  reference  to  war. 
Tenure  in  vil-  52.  It  has  been  stated  that  the  sjreat  division  of  tenures  ori- 

leoage.  .  _  ^ 

ginally  was  into  those  that  were  free,  and  those  that  were  base; 

207.  a.  or,  as  Bracton  expresses  it,  into  franktenement  and  villenage. 

A\  right  216.  Tenementorum  aliiid  Uberum  aliud  villenagium.  The  tenure  in 
villenage  arose  in  the  following  manner:  under  the  Saxons  there 
was  a  class  of  people  in  a  condition  of  downright  servitude,  be- 
longing, both  they,  their  children  and  effects,  to  the  lord  of  the 
soil.  The  Normans,  who  were  strangers  to  any  other  than  a 
feudal  state,  might  probably  enfranchise  all  such  wretched  per- 

Lit.  s.  132.  sons  who  fell  to  their  share,  by  admitting  them  to  fealty,  in  re- 
spect to  the  little  livings  they  had  hitherto  been  allowed  to 
possess ;  which  they  were  still  suffered  to  retain  upon  the  like 
services,  as  they  had  formerly  been  bound  to  perform.  But  this 
possession,  as  now  clothed  with  fealty,  and  by  that  means  ad- 
vanced into  a  tenure,  differed  materially  from  the  ancient  servile 
possession,  and  was  thenceforth  called  villenage. 

Copyholds.  53.  When  manors  became  established,   the  demesnes  were 

cultivated  by  the  lord's  villeins,  who  were  allowed  to  occupy 
some  small  parts  of  them,  in  order  to  provide  for  their  subsistence. 
Their  tenure  was  that  of  pure  villenage,  the  services  were  base 
and  uncertain ;  and  as  they  might  be  dispossessed  at  any  time, 
they  were  said  to  hold  at  the  mere  will  of  the  lord. 

Wiight220.  54_  Xhe  acquiescence  of  lords  of  manors   to   their   villeins 

holding  the  lands  allotted  to  them  as  long  as  they  performed  their 
services,  and  in  permitting  their  children  to  succeed  them,  ad- 
vanced the  pretensions  of  the  villeins,  in  opposition  to  the  abso- 
lute rights  of  the  lords,  so  as  to  give  them  a  kind  of  prescriptive 
or  customary  right  to  their  possessions;  which  in  course  of  time 
was  taken  notice  of  by  the  courts  of  justice;  and  under  their 
sanction  became  at  length  a  part  of  the  common  law. 

55.  As  tenants  of  this  sort  had  no  other  title  to  their  estates 
but  these  customs,  and  admissions  in  pursuance  of  them  entered 
on  the  rolls  of  the  lord's  court,  or  copies  of  such  entries  witnessed 
by  the  steward  of  the  manor,  they  were  called  tenants  by  copy 
of  court  roll ;  and  their  interest  a  copyhold  or  customary  estate. 

Barr.  Obs.  on  56.  The  first  mention  of  this  tenure  is  in  the  extenta  manerii, 

the  Stat.  g_  ^   niade  in  4  Edw.  1.  which,  though  printed  among  the  sta- 

tutes, is  only  an  instruction  to  the  extender  of  the  crown,  with 
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regard  to  what  he  was  to  enquire  into,  and  upon  what  heads 
and  particulars  he  was  to  make  his  report.  The  words  respect- 
ing copyholds  are,  "  It  is  to  he  enquired  also  of  custonaary  te- 
nants, that  is  to  wit,  how  many  there  be,  and  how  much  land 
every  of  them  holdeth  ;  what  works  and  customs  he  doth,  and 
what  the  works  and  customs  of  every  tenant  be  worth  yearly ; 
and  how  much  rent  of  assise  he  paid  yearly,  beside  the  works 
and  customs ;  and  which  of  them  may  be  taxed  at  the  will  of 
the  lord,  and  which  not," 

57.  Tiiere  is,  however,  no  mention  of  copyholds  in  the  book 
of  old  tenures.     Some  cases  appear  respecting  them  in  the  reign 

of  King  Edward  III,,  and  the  rights  of  copyholders  to   their  4  Rep.  21. b. 
lands  were  fully  settled  in  the  time  of  King  Edward  IV. 

58.  Copyholds  are  not  aflfected  by  the  stat.  12  Cha.  2.  For 
it  is  provided  by  the  seventh  section  of  that  act  that  it  shall  not 
alter  or  change  any  tenure  by  copy  of  court  roll,  or  any  services 
incident  thereunto, 

59.  There  is  another  species  of  copyhold,  which  was  formerly  Freecopy- 

.,,    .  CI  •    •  c  holds. 

called   privileged  villenage,  or  viilem  socage,   ot  the  origm  ot  A,ue,c.U. 
which  Bracton  gives  the  following  account.  Lib.  i,c.  11, 

There  were  at  the  time  of  the  Conquest  certain  freemen  who  Black.  Cons, 
held  their  respective  tenements  freely,  by  free  services,  or  by  °"  °^^ '° 
free  customs  ;  and  being  first  ejected  by  the  hand  of  power, 
they  afterwards  returned,  and  took  their  own  tenements  again, 
to  be  held  in  villenage,  doing  therefore  services  that  were  base 
and  servile,  but  certain  and  expressed  by  name.  These  are 
called  ascriptitious  to  the  soil,  and  yet  are  freemen,  though  they 
perform  villein  services  ;  since  they  perform  them,  not  in  respect 
of  their  persons,  but  in  respect  of  their  tenures. 

60.  Tenants  of  this  kind  hold  by  copy  of  court  roll ;  their 
admittances  however  are  not,  as  in  copyholds,  to  hold  at  the  will 
of  the  lord,  but  to  hold  according  to  the  custom  of  the  manor; 
from  whence  they  have  been  called  free  copyholders,  or  cus- 
tomary freeholders. 

61.  Sir  W.  Blackstone,  in  his  Considerations  on  Copyholders,  videTit.  lo. 
concludes  with  observing,  that  however  the  lawyers  may,  at  *^*  ^* 
times,  have  denominated  these  tenures  a  base  species  of  free- 
hold, in  contradistinction  to  mere  copyholds ;  yet  the  law  in  the 

main  regards  them  as  being  properly  copyhold,  and  not  freehold 
tenures;  else  they  would  not  have  subsisted  at  this  day;  for 
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they  must  otherwise  have  been  involved  in  the  general  fate  of  the 
rest  of  our  ancient  tenures,  vihen  by  the  stat.  12  Cha.  2.  they 
were  all  abolished,  and  reduced  to  socage. 

Tenure  in  62.  There  remains  but  one  more  kind  of  tenure,  which  is  of  a 

spiritual  nature,  and  called  Frankalmoign,  or  free  alms,  whereby 
a  religious  corporation,  aggreoate  or  sole,  may  hold  lands  to 
them  and  their  successors  for  ever.     It  is  mentioned  in  the 

Bract,  lib.  2.  thirty-second  chapter  of  the  Grand  Coustumier  of  Normandy, 
and  was  introduced  into  England  by  the  Conqueror,  and  still 
continues,  as  the  stat.  12  Cha.  II.  does  not  affect  it. 

Lit.  s.  135.  63,  The  services  due  for   this   tenure  are  purely  spiritual ; 

therefore  the  tenants  are  not  bound  to  do  fealty,  because  the 
service  reserved  is  of  a  higher  nature,  and  because  the  word 
frankalmoign  excludes  all  temporal  service. 

1  Inst.  95.  b.  Most  of  the  ancient  monasteries  and  religious  houses  held 

lOOb.  n.  (1).  their  lands  by  this  tenure;  and  the  parochial  clergy,  together 
with  many  ecclesiastical  and  charitable  corporations,  still  hold 

s.  140.  their  lands  in  the  same  manner.     But  Littleton  says,  that  in 

consequence  of  the  stat.  Quia  EtJiptores,  none  can  give  lands  to 
be  holden  in  frankalmoign,  except  the  king. 
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TITLE  I. 


Estate   in    Fee    Simple. 


Sect.  1 .  Of  Real  Property. 

2.  Corporeal  or  Land. 

3.  Moneij   to    he    laid  out   in 

Land. 
5.  Heir  Looms  and  Charters. 

7.  Incorporeal. 

8.  Estates  in  Lund. 
10.  Estates  of  Freehold. 

19.  Of  Seisin. 

20.  Where  an  Entry  is  necessary. 
27.  Abatement. 

29.  Disseisin. 

32.  Abeyance  of  the  Freehold. 

35.   Who  may  have  Freehold 

Estates. 
39.  Estates  in  Fee  Simple. 
43.  Abeyance  of  the  Fee. 
45.  All   other  Estates    merge  in 

the  Fee. 


Sect.  48.  Incidents  to  Estates  in  Fee 
Simple. 
49.  Alienable. 

51.  Descendible    to    Heirs    (ie- 

neral. 

52.  Subject  to   Curtesy  and 

Dower. 

53.  Liable  to  Debts. 
GO.  Of  Croicn  Debts. 
63.  How  contracted. 

68.  Bind  the   Lands  when  co7i- 
tracted. 

70.  Into    whose     Hands    soever 

they  pass. 

71.  Hoic  discharged. 

74.  Estates  in  Fee  forfeited  for 
Treason. 

80.  And  for  Disclaimer. 

81.  Qualified  Fees. 


Section  I. 


1  Inst.  6.  a. 


By  the  law  of  England  property  is  divided  into  two  kinds;  of  Real  Pro 
namely,  Real  and  Personal  Property,  which  are  governed  by  P^''^^" 
distinct  systems  of  jurisprudence.  Real  property  consists  of 
land,  and  of  all  rights  and  profits  arising  from  and  annexed  to 
land,  that  are  of  a  permanent  and  immoveable  nature,  and  is 
usually  comprehended  under  the  words  lands,  tenements,  and 
hereditaments.  Land  means  the  whole  surface  of  the  earth  ;  tene- 
ment is  a  word  of  still  greater  extent,  signifying  every  thing  that 
may  be  holden  by  a  tenure :  but  hereditament  is  the  largest  and 
most  comprehensive  word,  including  not  only  lands  and  tene- 
ments, but  whatever  may  be  inherited. 

2.  Real  property  is  corporeal  or  incorporeal.  Corporeal  pro- 
perty consists  wholly  of  substantial  and  permanent  subjects,  all 
which  may  be  comprehended  under  the  general  denomination  of 


Corporeal,  or 
l.and. 
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1  Inst.  4.  a. 
Idem. 


riowd.  313. 


2A^es.jun.652. 


Money  to  be 
laid  out  in 
land. 

Fonb.  J^.  1. 
c.  6.  s.  9. 


Walker  v. 
Denne,  2  Ves. 
jun. 170. 

Biddulph  r. 
Biddulph, 
12  Ves.  161. 

Heir  Looms 
and  Charters, 
2  Comm.  427. 


1  Rep.  1. 
Plowd.  323. 


Pusey  V.  Pusey 
1  Vern.  273. 


Incorporeal. 
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land  ;  which  Lord  Coke  says,  in  its  legal  signification,  compre- 
hends any  ground,  soil,  or  earth  whatsoever;  as  meadows,  pas- 
tures, woods,  waters,  marshes,  furzes,  and  heath.  It  has  also  in 
its  leoal  sionification  an  indefinite  extent,  upwards  as  well  as 
downwards ;  for  it  is  a  maxim  of  law  that  cnjus  est  solum,  ejus 
est  usque  ad  caliim.  Therefore  land  legally  includes  all  castles, 
houses,  and  other  buildings  standing  thereon;  and  downwards 
whatever  is  in  a  direct  line  between  the  surface  and  the  centre  of 
the  earth;  such  as  mines  of  metals,  coals,  and  all  other  fossils, 
which  belong  to  the  owner  of  the  surface,  except  mines  of  gold 
and  silver,  for  these  by  the  royal  prerogative  belong  to  the 
crown. 

3.  A  share  in  the  New  River  water  is  held  to  be  real  property  ; 
as  also  a  share  in  the  navigation  of  the  River  Avon,  and  a  share 
in  some  navigable  canals. 

4.  Money  agreed  or  directed  to  be  laid  out  in  the  purchase  of 
land  is  considered  in  equity  as.  land  ;  because  there  whatever  is 
agreed  to  be  done  is  considered  as  actually  done.  Where  money 
directed  to  be  laid  out  in  the  purchase  of  land  comes  into  the 
hands  of,  the  person  who  would  have  had  the  absolute  property 
of  the  land,  in  case  a  purchase  had  been  made,  it  will  be  consi- 
dered as  money.  But  where  it  is  in  the  hands  of  a  third  person, 
some  act  must  be  done'^by  the  person  entitled  to  it,  to  shew  that 
he  considers  it  as  money,  otherwise  it  will  still  be  deemed  land. 

5.  There  are  some  chattels  which  are  considered  as  so  an- 
nexed, and  necessary  to  the  enjoyment  of  the  inheritance,  that 
they  are  deemed  in  law  to  be  a  part  of  it,  and  descendible  to  the 
heir,  from  whence  they  are  called  heir  looms.  Thus  deer  in  a 
real  authorized  park,  fishes  in  a  pond,  rabbits  in  a  warren,  and 
doves  in  a  dove-house,  are  held  to  be  part  of  the  inheritance ; 
and  belono-  to  the  heir,  not  to  the  executor. 

6.  It  is  the  same  of  charters,  court  rolls,  deeds  and  other 
evidences  of  the  land,  together  with  the  chests  and  boxes  in 
which  they  are  contained.  And  where  an  ancient  horn  had 
immemorially  gone  with  the  estate,  and  had  been  delivered  to 
the  plaintiff's  ancestors,  to  hold  their  land  by  it,  it  was  decreed 
that  it  should  go  with  the  land  as  an  heir  loom. 

7.  Incorporeal  property  consists  of  rights  and  profits  arising 
from  or  annexed  to  land  ;  such  as  advowsons  and  rents,  which 
are  held  to  be  of  a  real  nature.     Even  offices  exercisable  within 
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certain  places,  though  not  annexed  to  land,  are  said  to  savour 
of  the  realty ;  and  dignities  or  titles  of  honour,  having 
been  originally  annexed  to  land  are  also  considered  as  real 
property. 

8.  With  respect  to  the  nature  and  properties  of  the  different  Estates  in  land, 
estates  which  may  be  acquired  in  land,  it  is  necessary  to  premise 

that  an  estate  in  land  means  such  an  interest  as  the  tenant  hath 

therein.     It  is  called  in  Latin  status,  because  it  signifies   the  i  Inst.  345.8. 

condition  or  circumstance  in  which  the  owner  stands  with  regard 

to  his  property.     To  ascertain  this  with  precision  and  accuracy, 

estates  in  land  may  be  considered  in  a  threefold  view:  —  l.With  2  Black.  Com. 

.  .  .         .       103. 

regard  to  the  quantity  of  interest  which  the  tenant  has  in  his  piowd.  .j5.':i. 
tenement.     2.  With  regard  to  the  time  at  which  that  quantity  of 
interest  is  to  be  enjoyed.     3.  With  regard  to  the  number  and 
connexion  of  the  tenants. 

9.  First,  with  regard  to  the  quantity  of  interest  which  the 
tenant  has  in  his  tenement.  This  is  measured  by  its  duration 
and  extent ;  and  occasions  the  primary  division  of  estates  into 
such  as  are  freehold,  and  such  as  are  less  than  freehold. 

10.  An  estate  of  freehold  is  an  interest  in  lands,  or  other  real   Estates  of 
property,  held  by  a  free  tenure,  for  the  life  of  the  tenant,  or  that 

of  some  other  person,  or  for  some  uncertain  period.  It  is  called  Britton,  c.  32. 
liberum  teuementum,  frank  tenement  or  freehold  ;  and  was 
formerly  described  to  be  such  an  estate  as  could  only  be  created  i  inst.  48.  a. 
by  livery  of  seisin,  a  ceremony  similar  to  the  investure  of  the 
feudal  law.  But  since  the  introduction  of  certain  modern  con- 
veyances, by  which  an  estate  of  freehold  may  be  created  without 
livery  of  seisin,  this  description  is  not  sufficient. 

11.  There  are  two  qualities  essentially  requisite  to  the  exist-  2Comm.386. 
ence  of  a  freehold  estate: — 1.  Immobility,  that  is,  the  subject 

matter  must  either  be  land,  or  some  interest  issuing  out  of  or 
annexed  to  land.  2.  A  sufficient  legal  indeterminate  duration  ; 
for  if  the  utmost  period  of  time  to  which  an  estate  can  last  is 
fixed  and  determined,  it  is  not  an  estate  of  freehold. 

12.  Thus  if  lands  are  conveyed   to  a  man  and  his  heirs  for   i  inst.  42.  a. 
ever,    or   for  the  term  of  his   natural  life,  or  for  the    term   of 
another's  life,  or  until  he  is  married,  or  goes  to  Rome,  he  has  an 

estate  of  freehold  :  but  if  lands  are  limited  to  a  man  for  five 
hundred  years,  or  for  ninety-nine  years,  if  he  shall  so  long  live, 
he  has  not  an  estate  of  freehold.     And  the  law  was  precisely  the 


s.  5. 
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297.  a.  same  when  Bracton    wrote.     Et   sciendum  quod   Uberum   teue- 

mc/ilum  est  id  {jiiod  (juis  tenet  sibi  et  haredibns  suis,  item  nt 
uberum  tenementum,  sicut  ad  vitam  tantum,  vel  eodem  modo  ad 
tempus  indeterminatum,  absque  alia  certa  temporis  prajinitione ; 
sc.  Donee  quid  Jiat  vel  non  Jiat :  ut  si  dicitur,  Do  tali  donee  ei 
providero.  Liberuni  autem  tenementum  noti  potest  did  alicujus 
quod  quis  tenet  ad  certum  numerum  annoruyn,  mensium,  vel 
dierum;  licet  ad  terminum  centum  annorum,  qua  excedit  vitas 
hominum. 

Dissert,  c. 2.  13.  It  has    been    shewn  that  upon  the  introduction  of  the 

feudal  law  all  the  lands  in  England  became  holden  either  by  a 
free  or  a  base  tenure.  The  tenant  who  held  by  a  free  tenure  had 
always  a  right  to  the  enjoyment  of  the  land  for  his  life  at  leasts 
and  could  not  be  dispossessed,  even  for  the  non-payment  of  his 
rent,  or  the  non-performance  of  his  services  ;  whereas  the  tenant 

on  Cop.  ^vho  held  in  villenage  might  be  turned  out  at  the  pleasure  of  his 

lord  ;  and  his  possession  being  perfectly  precarious,  was  con- 
sidered to  be  the  possession  of  his  lord,  to  whom  he  was  in  a 
great  degree  a  mere  slave. 

14.  The  person  thus  holding  land  by  a  free  tenure  was,  there- 
fore, called  a  freeholder,  because  he  might  maintain  his  possession 
ao-ainst  his   lord,  and   for  this   reason  Uberum  tenementum  was 

207.  a  opposed  to  villenage.     Thus  Bracton  says, — Item  dicitur  Uberum 

tenementum  ad  diferentiam  ejus  quod  est  villenagium,  quia  tene- 
mentorum  aliud  Uberum,  aliud  vil/enagium :  for  an  estate  of 
freehold  once  created  could  not  cease  without  entry  or  claim. 
And  the  acquisition  of  an  estate  of  this  kind  was  attended  with 
several  valuable  rights  and  privileges ;  the  freeholder  became  a 
member  of  the  county  court,  one  of  the  pares  curia,  in  the  aourt 
baron  or  lords'  court,  was  entitled  to  be  summoned  on  juries  in 
the  king's  court,  and  to  vote  at  the  election  of  a  knight  of  the 
shire. 

1.5.  In  subsequent  times  the  word  freehold  was  in  some  cases 
applied  to  the  estate  or  interest  only  of  the  tenant;  as  where  a 
person  had  an  estate  for  life  in  lands  held  in  villenage,  he  was 
said  to  have  a  freehold  interest.  Thus  Lord  Coke  says, — •*  A 
freehold  is  taken  in  a  double  sense  ;  either  it  is  named  a  freehold 
in  respect  of  the  state  of  the  law,  and  so  copyholders  may  be 
freeholders ;  for  any  that  hath  an  estate  for  his  life,  or  any  greater 
estate  in  any  land  whatsoever,  may  in  this  sense  be  termed  a 


1  Inst.  218.  a. 


Cop.  s.  15. 
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freeholder;  or,  in  respect  to  the  land,  and  so  it  is  opposed 
to  copyholders,  that  wliat  land  soever  is  not  coi)yhold  is 
freehold. 

16.  It  is,  however,  fidly  proved  by  Sir  VV.  Blackstone,  in  his 
Considerations  on  Copyholders,  that  no  person  can  be  con- 
sidered as  a  freeholder,  or  entitled  to  the  privileges  of  a  free- 
holder, unless  his  estate  consists  of  free  land.  So  that  although 
the  determination  of  an  estate  be  uncertain,  yet  if  it  is  held  by  a 
base  tenure,  it  is  not  considered  in  law^  as  a  freehold  ;  nor  has 
the  tenant  any  of  those  privileges  which  the  law  gives  to  free- 
holders ;  for  in  that  case  he  has  a  freehold  interest  only,  whereas 
no  estate  is,  strictly  speaking,  freehold,  unless  the  possessor 
holds  it  by  a  free  tenure ;  therefore  all  freehold  estates  must  now 
be  held  in  socage. 

17.  Lord  Coke  says,  a  freehold  estate  may  at  several  times  be  l  Inst.  4.  n. 

,        ,  .         ...  .       Welden  v. 

moveable,   sometmies    ni    one    person,   and    alterms   vicibus    in  Bridgewater, 
another  ;  as  if  there  be  eighty  acres  of  meadow,  which  have  been    ^'■°-  ^'''''''-  '^-'' 
used,  time  out  of  mind,  to  be  divided  between  certain  persons, 
and  that  a  certain  namber  of  acres  appertain  to  every  of  these 
persons,  to  be  yearly  assigned  and  allotted  to  them :  they  have 
freehold  estates  in  their  respective  portions  of  the  meadow. 

18.  It  is  said   in  Brooke's  Ab.  That  an  upper  cliauiber  in  a  Tit.  Demand, 
house  is  no  frank  tenement,  as  it  cannot  continue;  for  if  the 
foundation  fails,  the  chamber  is   gone.     But  Lord  Coke  states  i  inst.  48.  b. 
that  a  man    may  have  an   inheritance    in   an    upper    chamber 

though  the  lower  buildings  and  soil  be  in  another;  and  seeing  it 
is  an  inheritance  corporeal,  it  shall  pass  by  livery. 

19.  The  possession  of  a  feud  was  called  seisin,  which  denoted  Of  seisin, 

the  completion  of  the  investiture  by  which  the  tenant  was  admitted   Dissert,  c.  i . 

to   the   land.     Upon    the   introduction    of  the    feudal  law  into 

England,  the  word   seisin  was  only  applied  to  the  possession  of  i  inst.  153.  a. 

an  estate  of  freehold  ;    in   contradistinction   to  that  precarious  j  ^^^'^  ^^   jq^ 

kind  of  possession  by  which  tenants  in  villenage  held  their  lands,  ^  I"st.  200.  b 

I  -^  ...  .  Plowd.  5U:5. 

which  was  considered  to  be  the  possession  of  their  lords,  in  whom 

the  freehold  continued. 

20.  Where  a    freehold  estate   is    conveyed    to    a    person   by  Where  an  entiy 
feoffment,  with  livery  of  seisin,  or  by  any  of  those  conveyances  '^  "^^   ^^'^" 
which  derive  their  effect  from  the  Statute  of  Uses,  he  acquires  a 

seisin   in  deed,  and   a  freehold   in  deed.     But  where  a  freehold   ^  ^nst.  266.  b. 
estate  devolved  upon  a  person  by   act  of  law,  as  by   descent, 

VOL,   1.  li 
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See  Tit.  39.        previously  to  the  late  statute,  (3  8c  4  Will.  4.  c.  lOG.)  he  only 

Descent,  c.  3.      acquired  a  seisin  in  law,  that  is,  a  right  to  the  possession  ;  and  his 

estate  was  called  a  freehold  in  law;  for  he  must  have  made  an 

actual  entry  on  the  land  to  acquire  a  seisin,  and  a  freehold  in  deed. 

21.  The  entry   must  have  been  made  by  the  person  having 

1  Inst.  245.  b.    right,  or  some  one  authorized  by  him  ;  for  the  mere  act  of  going 

(j  Mod,  44*  ^^  ^^^^  ^^"^  would  not  amount  to  a  legal  entry,  sufficient  to  vest 
the  actual  seisin  in  the  person  who  had  the  right ;  but,  in  order 
to  constitute  a  legal  entry,  the  person  must  have  entered  with 
that  intent,  and  done  some  act  to  shew  such  intention. 

1  Inst.  15.  a.  22.  The  entry  of  the  heir  upon  any  part  of  the  estate  gave  him 

a  seisin  in  deed  of  all  the  lands  lying  in  the  same  county  :  for, 
since  the  freeliold  in  law  was  cast  upon  him  by  the  death  of  his 
ancestor,  and  no  person  was  in  possession,  so  that  no  particular 
estate  was  to  be  defeated,  a  general  entry  into  part  was  sufficient 
to  reduce  the  whole  into  actual  possession  :  but  where  lands  lay 
in  different  counties,  there  must  have  been  an  entry  in  each 
county. 

I  Inst.  250.  a.  23.  If  the  heir  was  deterred  from  entering  by  bodily  fear,  he 
might  make  claim  as  near  as  he  could.  Such  claim  was,  how- 
ever, only  in  force  for  a  year  and  a  day  :  but  if  it  was  repeated 
once  in  the  space  of  every  year  and  day,  which  was  called 
continual  claim,  (a)  it  had  the  same  effect  as  a  legal  entry. 

1  Inst.  15.  a.  24.  The  entry  of  the  heir  was  only  necessary  where  the  lands 

:>,  Wils.  R.  521.  .        ,  ,  .  „    .  .      '  .  .1      .•  f  1  • 

7  Tenn  R.  390.  Were  in  the  actual  occupation  ot  the  ancestor  at  the  time  ot  nis 
TitTV^^^^^     death  ;  for  if  the  lands  were  held  under  a  lease  for  years,  and  the 
lessee  had  entered  under  the  lease,  the  heir  was  considered  as 
having  seisin  in  deed,  before  entry  or  receipt  of  rent,  because  the 
possession  of  the  lessee  for  years  was  his  possession,  (b) 
(loodtitle  V.  25.  The  possession  of  a  guardian  in  socage  was  also  the  posses- 

Tit.  '29.1'.  3.  sion  of  the  ward.  So  that  if  a  widow  having  a  son,  on  whom 
her  husband's  estate  descended,  continued  in  possession  after  her 
husband's  death,  the  law  considered  her  as  guardian  in  socage 
to  her  son ;  and  tlierefore  admitted  the  son,  by  that  means,  to 
have  had  a  seisin  in  deed  of  the  land. 
1  Inst.  15.  b.  26.  Where  lands  are  let  on  leases  for  lives,  the  freehold  is  in 

the  lessees,  consequently  the  heir  has  no  immediate  right  of  entry 

[  (a)  This  is  now  abolished.     I5y  stat^  &  4  }Vill.  4.  c.  27.  s.  11.  it  is  enacted  that 
'        '     iiocontinual  or  other  claim  upon  or  near  any  land  shall  preserve  any  right  of  making  an 
entry  or  distress  or  bringing  an  action. 
{i)  See  s.  35  of  the  above  statute.] 
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on  the  (leatli  of  his  ancestor.  He  is,  however,  entitled  to  the 
rent  reserved  on  the  lease,  by  the  receipt  of  which  he  becomes 
seised  of  the  rent,  and  also  of  the  reversion  expectant  on  the 
determination  of  the  lease. 

27.  The  seisin  in  law,  which  the  heir  acquires  on  the  death  of  Abatement. 
his  ancestor,  may  be  defeated  by  the  entry  of  a  stranger,  claim- 
ing a  right  to  the  land,  which  antry  is  called  an  abatement ;  and   i  lust.  277. a. 
in  such  a  case  the  only  mode  of  regaining  the  seisin  is  by  an 

entry  of  the  legal  owner,  which  will  restore  him  to  the  posses- 
sion.    If  the  abator  dies  seised,  the  lands  will  descend  to  his  Lit. s. 385. 
heir:  and   previously  to  the  recent  statute  of  limitations  such  ^  ^     Tit.  31. 
descent  tolled,  or  took  away  the  entry  (r)   of  the   heir;  who,  in  '^^  ^• 
that  case,  was  driven  to  his  action. 

28.  Where  a  vounfrer  brother  entered  upon   the  death  of  his  Lit.  s.  396. 

,  r-,.T,-  ,1    Gilb.  Ten.  28. 

ancestor,  such  entry  was  not  an  abatement  5  tor  it  should  bemtended 
that  the  younger  brother  did  not  set  up  a  new  title,  but  only 
entered  to  preserve  the  possession  of  the  ancestor  in  the  family, 
that  no  one  else  should  abate.  And  if  the  younger  son  died  in 
possession,  still  the  elder  son  might  enter;  for  the  law  would  not 
intend  the  entry  of  the  younger  son  to  be  a  wrongful  act,  there- 
fore his  possession  became  that  of  the  elder,  (d) _„ 

29.  Where  a  person  is  in  the  actual  seisin  of  an  estate  of  free-  disseisin. 
hold,  he  may  lose  that  seisin  by  a  stranger's   entering   on  the 
estate,  and  forcibly  ousting  or  dispossessing  him  of  it ;  which  is 

called  a  disseisin,  and  is  thus  defined  by  Littleton,  s.  279., 
**  Disseisin  is  properly  wlierc  a  man  entereth  into  lands  or  tene- 
ments, where  his  entry  is  not  congeable,  and  ousteth  him  which 
hath  the  freehold."  Lord  Coke,  in  his  comment  on  this  passage, 
observes,  that  every  entry  is  not  a  disseisin,  unless  there  is  an 
ouster  of  the  freehold  ;  and  it  is  said  by  Mr.  Justice  Fortescue  8  Mod.GS. 
in  8  Geo.  L  that  every  disseisin  is  a  trespass,  but  every  trespass 
is  not  a  disseisin.  A  disseisin  is  when  one  enters,  intending  to 
usurp  the  possession,  and  to  oust  another  of  the  freehold.  There- 

[  (c)  The  law  is  now  altered  by  stat.  3  &c  4  Will.  4.  c.  27.  s.  39.  which  enacts,  that  no 
descent  cast,  discontinuance,  or  warranty,  which  may  happen  or  be  made  after  the 
31st  December,  1833,  shall  toll  or  defeat  any  right  of  entry  or  action  for  the  recovery 
of  land. 

((0  By  sect.  13  of  the  above  act,  it  isenacted,  that  when  a  younger  brother,  or  other 
relation  of  the  person  entitled  as  heir  to  the  possession  or  receipt  of  the  profits  of  any 
land,  or  to  the  receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt  thereof, 
such  possession  or  receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of  or 
by  the  person  entitled  as  heir.] 

E    2 
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fore,  quai'eiidum  est  a  judice  quo  animo  he  entered.  To  make 
an  entry  a  disseisin  there  must  be  an  ouster  of  the  freehold, 
either  first  by  taking  the  profits,  or  secondly  by  claiming-  the 
inheritance. 

30.  There  is  scarcely  a  subject  in  the  English  law  so  obscure 
as  that  of  disseisin.  The  full  effect  of  disseisins  must  formerly 
have  been  not  only  a  dispossessing  of  the  freeholder,  but  also  a 
substitution  of  the  disseisor,  as  tenant  to  the  lord  ;  and  as  one 
of  the  pares  curia',  in  the  place  of  the  disseisee.  Now  as  the 
consent  of  the  lord  was  formerly  necessary  to  the  admission  of  a 
new  tenant  into  the  feud,  it  is  difficult  to  conceive  how  a  com- 
plete disseisin  could  take  place  without  the  consent  or  connivance 
of  the  lord. 

iBurr.  R.iio.  3i.  Lord  Mansfield  has  therefore  justly  observed  that  "the 
precise  definition  of  what  constituted  a  disseisin,  which  made  the 
disseissor  the  tenant  to  the  demandant's  prcccipe,  though  the 
right  owner's  entry  was  not  taken  away,  was  once  well  known, 
but  it  is  not  now  to  be  found.  The  more  we  read,  unless  we  are 
very  careful  to  distinguish,  the  more  we  shall  be  confounded  ;  for 
after  the  assize  of  novel  disseissin  (e)  was  introduced,  the  Legis- 
lature by  many  acts  of  parliament,  and  the  courts  of  law,  by  liberal 
constructions,  in  furtherance  of  justice,  extended  this  remedy, 
for  the  sake  of  the  owner,  to  every  trespass  or  injury  done  to  his 
real  property,  if  by  bringing  his  assise  he  thought  fit  to  admit 
himself  disseised. 

Abeyance  of  the       32.  Where  there  is  no  person  in  esse  in  whom  the  freehold  is 

freehold.  .       .  .  ,  i        •  i  t  •        • 

1  Inst.  342.  b.  vested,  It  is  said  to  be  in  abeyance,  that  is,  in  expectation, 
remembrance,  and  contemplation  of  the  law.  But  it  is  a  prin- 
ciple of  the  highest  antiquity  that  there  should  always  be  a  known 
and  particular  owner  of  every  freehold  estate,  so  that  it  should 
never,  if  possible,  be  in  abeyance.  This  rule  was  established  for 
two  reasons  :  —  1.  That  the  superior  lord  might  know  on  whom 
he  was  to  call  for  the  military  services  that  were  due  for  the 
feud  ;  otherwise  the  defence  of  the  realm  would  have  been  con- 
siderably weakened.  2.  That  every  stranger  who  claimed  a 
right  to  any  particular  lands  might  know  against  whom  he 
ought  to  bring  his  praecipe  for  the  recovery  of  them  ;  as  no  real 

[  (e)  The  writ  of  novel  disseisin  is  abolislied  by  stat.  3  &  4  Will.  4.  c.  27.  s.  36.  after 
the! St  ot  June.  1835.] 
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action  could  be  brought  against  any  person  but  the  actual  free- 
holder. 

33.  In  consequence  of  this  doctrine,  it  is  a  rule  that  a  free-   l  Inst.  217.  a. 

*  .  5  Rep.  94.  b. 

hold  estate  cannot  [by  any  conveyance  operatino-  at  common 

law]  be  created  to  commence  infuturo,  except  by  way  of  remain- 
der ;  because  in   that  case  the  freehold  would  be  in  abeyance, 
from  the  execution  of  the  conveyance  to  the  moment  when  the 
estate  created  was  to  commence.    [But  by  executory  devise  and    i  Lut.  795. 
conveyances  operating-  by  virtue  of  tlie  statute  of  uses,  freehold   pgg^rne".  liem. 
estates  may  be  limited  so  as  to  commence  infuturo ;  and  in  such  351. 
cases  the  freehold  does  not  continue  in  abeyance ;  for  until  the 
estates  so  limited  take  efi'ect,  in  the  case  of  devise  it  descends  to 
the  heir  at  law  of  the  testator,  and  in  that  of  a  deed,  results  to  or 
remains  in  the  grantor.] 

34.  One  of  the  few  instances  in  which  a  freehold  estate  can   Lit.  s.  647. 
be  in  abeyance  is,  where  the  parson  of  a  church  or  other  eccle- 
siastical person  dies  ;  for  in  that  case  the  glebe,  8cc.  is  in  abey- 
ance, till  a  successor  is  appointed. 

35.  All  natural  persons    born   within  the  dominions  of  the   who  may  have 
crown  of  England  are  capable  of  holding  freehold  estates ;  unless 

they  are  attainted  of  treason  or  felony,  or  have  incurred  the  penal- 
ties oi'dipramuiiire  ;  for  in  those  cases  they  are  considered  as  civilly 
dead,  and  therefore  incapable  of  possessing  any  real  property. 

36.  Aliens,  that  is,  persons  born  out  of  the  dominions  of  the   ynf-  2-  'j- 

'  ^  .  ^    lit.  29.  C.2. 

crown  of  England,  except  the  children  and  grand-children  of 
natural  born  subjects,  are  incapable  of  holding  freehold  estates 
for  their  own  benefit;  unless  they  are  naturalized  by  act  of  par- 
ment,  or  made  denizens  by  the  king's  letters  patent. 

37.  Bodies  corporate,  whether  sole  or  aggregate,  ecclesiastical  Th.  32.  c.  2. 
or  lay,  may  hold  those  freehold  estates  that  have  been  transmit- 
ted to  them  by  their  predecessors.     They  are  however  prohibited 

by  several  ancient  and  modern  laws,  usually  called  the  statutes 
of  mortmain,  from  purchasing  more  lands,  without  a  licence  from 
the  crown.     But   the  power  of  suspending   statutes   by   regal   ilnst.  99.a. 

.        "  .  n.  1 . 

authority  only,  being  declared  illegal  at  the  Revolution,  it  was 
deemed  prudent  to  give  a  parliamentary  sanction  to  licences  in 
mortmain.  This  was  done  by  the  statute  7  8c  8  Wm.  3.  c.  37. 
by  which  it  was  enacted  that  it  should  be  lawful  for  the  king, 
his  heirs  and  successors,  to  grant  to  any  person  or  persons, 
bodies  politic  or  corporate,  their  heirs  and  successors,  licences  to 
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alien  in  mortmain,  and  also  to  purchase,  acquire,  take,  and  hold 
in  mortmain,  in  perpetuity  or  otherwise,  any  lands,  tenements, 
rents,  or  hereditaments  whatsoever.  [So  that  although  the  capa- 
city to  purchase  is  at  common  law  incident  to  lay  corporations, 
yet  it  seems  to  be  now  settled  that  they  must  have  a  license  from 
the  Crown  before  they  can  exert  that  capacity  to  purchase.  And 
having  this  capacity  to  take,  it  would  seem  that  corporations, 
being  absolutely  entitled,  have  an  incident  power  of  alienation.] 

38.  It  was  formerly  the  practice,  before  a  licence  of  mortmain 
was  granted,  to  sue  out  a  writ  of  quod  damnum,  in  order  to  as- 
certain whether  such  a  licence  would  be  prejudicial  to  the  king 
or  others.  But  Mr.  Hargrave  says  he  was  well  informed  that 
writs  of  this  kind  had  not  been  usual  on  granting  mortmain 
licences  since  the  statute  7  &  8  Wm. 

39.  Estates  of  freehold  are  either  estates  of  inheritance,  or  not 
of  inheritance.  The  former  are  again  divided  into  inheritances 
absolute,  or  fee  simple  ;  and  inheritances  limited  ;  one  species 
of  which  is  called  fee  tail. 

"Tenant  in  fee  simple  (says  Littleton,  s.  1.)  is  he  which  hath 
lands  or  tenements  to  hold  to  him  and  his  heirs  for  ever.  And 
it  is  called  in  Latin  feodum  simplex  ;  for  feodum  is  the  same  that 
inheritance  is,  and  simplex  is  as  much  as  to  say  lawful,  or  pure ; 
and  so  feodum  simplex  signifies  a  lawful  or  pure  inheritance. 

40.  Littleton  has  been  censured  for  annexing  an  improper 
meaning  to  the  word  feodum  in  his  definition ;  and  it  has  been 
contended  that  that  word  signifies  land  holden  of  a  superior  lord 
by  military  or  other  services.  But  although  this  was  certainly 
the  original  meaning  of  the  word  ;  yet  when  the  feudal  law  was 
fully  established  here,  and  it  was  universally  acknowledged  that 
all  the  lands  in  England  were  held  mediately  or  immediately  of 
the  crown,  the  word  feodum,  or  fee,  became  generally  used  to 
denote  the  quantity  of  estate  or  interest  in  the  land.  Thus  it  ap- 
pears from  Bracton,  that  the  word  feodum  was  then  often  used 
in  both  these  senses.  Et  sciendum  quod  feodum  est  id  quod  quis 
tenet,  ex  quacunque  causa,  sibi  et  haredibus  suis.  Item  dicitur  feo- 
dum alio  modo  ejus  qui  alium  feoffat,  et  quod  quis  tenet  ab  alio :  iit 
si  sit  qui  dicat,  Talis  tenet  de  me  tot  feoda  per  servitium  militare. 
And  it  is  evidently  for  the  purpose  of  denoting  the  quantity  of 
interest,  that  the  viord  feodum  is  used  in  pleading  an  inheritance 
in  the  kino:,  viz.  Rex  semtus  fuit  in  dominico  sua  ut  de  feodo ; 
where  the  word  fodum  cannot  possibly  import  an  estate  holden, 
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the  king  not  holding  of  any  superior  lord,  but  merely  denotes  an 
inheritance. 

41.  An  estate  in  fee  simple  is  the  entire  and  absolute  interest 
and  property  in  the  land  ;  from  which  it  follows  that  no  one  can 
have  a  greater  estate.  So  that  whenever  a  person  grants  an  es- 
tate in  fee  simple,  he  cannot  make  any  farther  disposition  of  it, 
because  he  has  already  granted  away  the  whole  interest ;  con- 
sequently nothing  remains  in  him.  An  estate  in  fee  simple  may, 
however,  be  granted  on  condition ;  and  in  devises  by  will,  and 
deeds  deriving  their  effect  from  the  statute  of  uses,  an  estate  in 
fee  simple  may  be  rendered  defeasible  on  the  happening  of  some 
future  event. 

42.  Tenant  in  fee  simple  is  the  absolute  master  of  all  houses 
and  other  buildings  erected  on  the  land,  as  also  of  all  timber 
growing  thereon,  for  trees  are  considered  as  parcel  of  the  inheri- 
tance ;  and  the  law  does  not  favour  the  severance  of  them  from 
the  freehold,  because  they  would  be  thereby  wasted  and  destroyed. 

He  is  also  entitled  to  all  mines  of  metal,  except  gold  and  silver ;   Ante,  s.  3. 
and  to  dig  up  and  dispose  of  all  minerals  and  fossils  which  are  ^^^  2'Atk.  19!' 
under  the  land. 

43.  We  have  seen  that  the  law  requires  the  freehold  should  Abeyance  of  the 
never,  if  possible,  be  in  abeyance:   but  where  there  is  a  tenant 

of  the  freehold,  the  remainder  or  reversion  in  fee  simple  may 
exist  for  a  time  without  any  particular  owner,  in  which  case  it  is 
said  to  be  in  abeyance.  Thus,  if  an  estate  be  limited  to  A.  for  1  inst.  342.a. 
life,  remainder  to  the  right  heirs  of  B.,  the  fee  simple  is  in  abey- 
ance {/)  during  the  life  of  B.,  because  it  is  a  maxim  of  law  that 
nemo  est  hares  viventis. 

44.  The  law,  however,  does  not  favour  the  abeyance  of  the 
fee  simple,  for  in  that  case  many  operations  are  suspended.  The 
particular  tenant  or  person  in  possession  of  the  freehold  is  ren- 
dered dispunishable,  at  law,  for  waste  ;  for  a  writ  of  waste  can  jit.  2.  c.  2. 
only  be  brought  by  one  entitled  to  the  fee  simple.  The  title,  if 
attacked,  could  not  formerly  be  completely  defended  ;    for  there 

was  no  person  in  being  whom  the  tenant  of  the  freehold  could 
pray  in  aid  to  support  his  right.  Nor  could  the  mere  right  itself 
if  subsisting  in  a  stranger,  be  recovered  in  this  interval ;  for  in  a 
writ  of  right  patent,  a  tenant  for  life  could  not  join  the  mise  on 

(  /")  That  is  the  contingent  remainder  in  fee  is  in  expectation  as  Lord  Coke  expresses 
it,  but  the  reversion  in  fee  is  not  in  abeyance  but  results  to  tlie  grantor  until  the  con- 
tingency. 
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themere  right.  And  in  modern  times  the  Courts  do  not  favour  tlie 
abeyance  of  tlie  fee  simple,  because  it  operates  as  a  restraint  on 
alienation. 

All  oilier  estates       45.  All  inferior  estates  and  interests  in  land  are  derived  out  of 

ujur-e  111  the  (ee.  ^^^^  j'^^^  simple  ;  therefore,  whenever  a  particular  estate,  or  limited 
interest  in  land,  vests  in  the  person  who  has  the  fee  simple  of  the 
same  land,  such  particular  estate  or  limited  interest  becomes 
immediately  drowned  or  merged  in  it,  upon  the  principle  that 
omtie  mnjus  continet  in  se  minus,  (f) 

2  P.  \Vnis.b04.  4g^  Where  a  sum  of  money  is  charged  upon  a  real  estate, 
which  estate  comes  to  the  person  entitled  to  the  money,  if  in  fee, 
the  charge  is  merged  ;  and  where  the  money  is  secured  by  a  term 

Oomsthorpe  v.     for  years,  or  other  legal  estate,  in  a  third  person,  there  the  charge 

I'orter,  2  Eden      .       ' 

16-2.  IS  also  merged,  except  where  creditors  are  concerned  ;  or  where 

39  Mei'iTei  ^^^  person  becoming  entitled  to  the  charge  is  an  infant,  and  dies  .  .  r 

"'J'"-  during  his  minority,  having  by  will  disposed  of  the  charge.  s=        ' 
Thomas  t'.  47,  A  term  of  five  hundred  years  was  vested  in  trustees  to  se- 

Kemeys,  2 

Vern.  348.  curc  a  daughter's  portion,  payable  at  eighteen,  or  marriage. 
PaiHamentT^  ^"  '^^^^  ^^^  simple  of  the  estate  descended  to  the  daughter,  who 
\}'^'  ,.     ^r        afterwards  died  an  infant,  about  eighteen  ;  having  made  a  nun- 

rovvell  V.  Mor-  ...  . 

gan,  2Vern.  90.  cupative  will,  which  was  good  as  to  personal  estate,  whereby  she 
wiiies,  Amb.  devised  all  in  her  power  to  her  mother.  It  was  decreed  by  Lord 
?^*^'.  ,  Somers  that  this  portion  was  not  merged,  but  should  go  to  the 

Porter  2  Ed.  mother.     And  the  decree  was  affirmed  by  the  House  of  Lords. 

162.  -^ 

Incidents  to  '^^^  ^^^^  ^^^^'  ^^^^  annexed  to  every  estate  and  interest  in  lands, 

estates  in  fee  tenements,  and  hereditaments,  certain  peculiar  incidents,  rights, 

simple.  .    .  .         _  . 

and  privileges,  which  in  general  are  so  inseparably  attached  to 

those  estates,  that  they  cannot  be  restrained  by  any  proviso  or 

condition  whatever. 
Alienable.  49.  Of  the  several  incidents  inseparably  annexed  to  an  estate 

in  fee  simple,  the  first  is  a  power  of  alienation.     Any  general 
Doe  r.  Pearson,  restriction,  therefore  of  this  power,  annexed  to  the  creation  of  an 

estate  in  fee  simple,  is  absolutely  void,  and  of  no  effect.   ^*»^^t.4"t^ 
50.  This  unlimited  power  of  alienation  comprises  in  itself  all 

inferior  powers;  so  that  a  tenant  in    fee  simple  may  create  any 

(J')  There  is  oneexceplion  to  this  rule  in  tlie  case  ot  estates  tail.  Vide  infra,  Tit,  2. 
c.  1  :  [also  in  the  instance  of  abase  fee  vesting  in  the  person  seised  of  the  immediate 
reversion  in  fee  ;  for  by  the  39th  section  of  the  statute  3  &  4  Will.  4.  c.  74.,  it  is  enacted 
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inferior  estate  or  interest  out  of  his  own.  Therefore  a  custom  ^^^^"/Jst.T' 
tliat  a  tenant  in  fee  simple  cannot  demise  his  lands  for  more  than 
six  years  is  void,  because  it  is  contrary  to  the  freedom  of  the 
estate  of  one  who  hath  a  fee  simple.  [If  the  tenant  in  fee  simple 
does  not  alienate  his  estate  during  his  life,  he  has  the  absolute 
power  of  testamentary  disposition  by  a  will  duly  executed  ac- 
cording to  the  solemnities  required  by  the  statute  of  frauds.  Tit.  38.  c.  5. 
29  Car.  2.  c.  3. 

51.  If  the  tenant  in  fee  simple  dies  intestate,  the]  estate  will  Descendible  to 

'  .  heirs  general, 

descend  to  the  heirs  general  of  the  person  who  was  last  seised  Tit.29.  c.  3. 
thereof,  whether  male  or  female,  lineal,  or  collateral.  And  it  is 
for  this  reason  that  the  word  simple  is  added  to  the  word  fee, 
importing  an  absolute  inheritance,  clear  of  any  condition,  limi- 
tation, or  restriction  to  particular  heirs ;  in  contradistinction  to 
another  class  of  estates  of  inheritance,  which  are  only  descend- 
ible to  some  particular  heirs,  of  which  an  account  will  be  given 
in  the  next  Title. 

52.  Estates  in  fee  simple  [in  possession]  are  subject  to  the  Subject  to 

.  1  •    1         -11  I       curtesy  and 

curtesy  of  the  husband  and  the  dower  of  the  wife,  which  will  be  dower, 
noticed  under  those  respective  Titles. 

53.  [Estates  of  which  a  person  died  seised  in  fee  simple  and  Liable  to  debts. 
which  descended  upon  the  heir,  were  at  common  law  liable  in  the  pSi^a^ij^—^ 
hands  of  the  heir  to  the  payment  of  all  debts  of  the  ancestor  by  ^l^?il; 

'     -^  NighUns;ale, 

specialty,  but  if  he  aliened  before  the  action  was  brought  the  ere-  i  Stra.'tBS. 
ditor  was  without  remedy  :  and  where  the  person  so  dying  seised, 
was  indebted  by  bond  or  other  specialty,  and  devised  the  estate, 
the  creditor  had  no  remedy  against  the  devisee.  The  statute  of 
3  &  4  Will,  and  Mary,  c.  14.  made  perpetual  by  the  6  &  7  Will. 
3.  c.  14.  gave  the  creditor  "by  bond  or  other  specialty"  a 
remedy  against  the  heir  and  devisee  jointly,  and  if  the  heir 
aliened  before  action  brought  he  was  liable  to  the  amount  of  the 
value  of  the  land:  but  the  lands  bona Jide  aliened  by  the  heir 
before  action  brought,  were  not  liable  to  the  debts. 

By  the  above  act  no  remedy  was  given  to  the  creditor  against 
the  devisee  alone,  if  there  were  no  heir ;  and  it  was  held  that  wiison  v. 
the  act  only  applied  to  specialties  on  which  an  action  of  debt  lies,  j^"^  H^^ 
such  as  bond  debts  or  covenants  for  the  payment  of  sums  certain, 
but  not  for  damages  for  breaches  of  covenants  or  contracts  under 
seal. 

54.  The  late  act  of  1 1  Geo.  4.  and  1  Will.  4.  c.  47.  repeals  the 
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above  acts,  and  remedies  the  defects  before  mentioned,  0)Derating 
./  y     upon  the  wills  made  or  to  be  made  of  all  persons  in  being  at  the 

r"^        passing  of  the  act,  and  upon  all  wills  thereafter  to  be  made  by 
/^  •  ■  ^Z  ^^y  person  whomsoever.     The  act  (section  2.)  makes  devises  of 

/     //,i..^       real  estate  void  as  against  the  specialty  creditors  by  bond,  cove- 
/  nant,  or  otherwise ;  and  by  section  3.  gives  them  a  remedy  by 

■    ''H:  y^^^'' actions  of  debt  or  covenant  against  the  heir  and  devisee,  or  the 
^  devisee  of  such  first  named  devisee;  and  (section  4.)  if  there  be 

no  heir  then  against  the  devisee :  section  6.  makes  the  heir 
liable  to  the  amount  of  the  value  of  the  lands  if  he  alien  before 
action  brought.  But  lands  bona  Jide  aliened  before  such  action 
are  not  liable  to  the  debts  in  the  hands  ofThe  purchaser:  section 
8.  gives  similar  remedies  against  the  devisee  if  he  alien  before 
action  brought. 
Gott  t'.  At-  The  5th  section  protects  from  the  operation  of  the  act  limita- 

kinson,  A\  illes,       •  i  •  r 

521.  iMiiier  r.     tions  and  devises  of  real  estate  for  the  payment  of  debts,  or 
45".S'iu'"lies°r"'  portions  for  children  in  pursuance  of  marriage  contracts  bona 

Douiben,2Ero.  wjg  made  before  marriage,  and  is  nearly  a  re-enactment  of  the  3 
C.  C,  614.        -^  =•  •' 

Bailey  r.  Ekins,  Will,  and  Mary,  c.  14.  s.  4. 

55.  Until  the  recent^statute  3  &.  4  Will.  4.  c.  104.  estates  in 
I  .  fee  simple  were  not  4ft::genarai;li^e  to  the  payment  of  simple 
!•                      contract  debts;  a  doctrine  not  very  consonant  to  natural  justice. 

By  the  statute  1  &  2  Will.  4.  c.  5(j.  s.  22.  25.  26.  in  part  repeal- 
j}""      ing  the  6  Geo.  4.  c.  16.  when  a  person  is  declared  a  bankrupt 
full  power  is  given  to  the  assignees  (in  wlioni  the  real  and  per- 
sonal estate  vests  by  operation  of  the  act)  to  dispose  of  all  his 
'  lands.     The  statute  3  &  4  Will.  4.  c.  74.  s.  55.  56.  empowers 

the  commissioners  to  dispose  of  the  bankrupt's  estates  tail  to  a 
purchaser,  and  in  part  repeals  the  6  Geo.  4.  and  1  &  2  Will.  4. 
c.  56.  Vid.  infra.  Tit.  II.  c.  2.  s.  40—44.] 

56.  Formerly  where  a  trader  died  before  he  was  declared  a 
bankrupt,  his  real  estate  was  not  liable  to  his  simple  contract 
debts.  But  by  the  statute  1  Will.  4.  c.  47.  s.  9.  repealing  47 
Geo.  III.  sess.  2.  c.  74.,  it  is  enacted,  'Uhat  when  any  person, 
being  at  the  time  of  his  death  a  trader  within  the  bankrupt 
laws,  shall  die  seised  of,  or  entitled  to,  any  real  estate,  which  he 
shall  not  by  his  last  will  have  charged  with  the  payment  of  his 

^/rt^.f  yeli^-'^^      debts,  and  which  would Jiave  been  assets  for  the  payment  of  his 
debts  due  on  any  specialty,  in  which  the  heirs  were  bound  ;  the 


.J^CiCy     .— - 
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same  shall  be  assets,  to  be  administered  in  courts  of  equity  for 
the  payment  of  all  the  just  debts  of  such  person,  as  well  debts 
due  on  simple  contract  as  on  specialty:  provided  that  all  credi- 
tors by  specialty  shall  be  paid  the  full  amount  of  their  debts 
before  any  creditors  by  simple  contract,  or  by  specialty,  in 
which  the  heirs  are  not  bound,  shall  be  paid  any  part  of  their 
demands." 

57.  [And  now  by  the  recent  statute  3  &  4  Will.  4.  c.  104. 
freehold  and  copyhold  estates  in  all  cases  are  made  assets  for  the 
payment  of  simple  contract  as  well  as  specialty  debts.  By  that 
statute  it  is  enacted  that  after  the  passing  of  the  act  (29th 
August  1833)  when  any  person  shall  die  seised  of  or  entitled  to 
any  estate  or  interest  in  lands,  tenements  or  hereditaments, 
corporeal  or  incorporeal,  or  other  real  estate,  whether  freehold, 
customaryhold,  or  copyhold,  which  he  shall  not  by  his  last  will 
have  charged  with  or  devised  subject  to  the  payment  of  his 
debts,  the  same  shall  be  assets  to  be  administered  in  courts  of 
equity  for  the  payment  of  the  just  debts  of  such  persons,  as  well 
debts  due  on  simple  contract,  as  on  specialty  ;  and  that  the  heir 
at  law,  customary  heir,  or  devisee  of  such  debtor  shall  be  liable 
to  all  the  same  suits  in  equity  at  the  suit  of  any  of  the  creditors 
of  such  debtor,  whether  creditors  by  simple  contract  or  by  spe- 
cialty, as  the  heir  at  law  or  devisee  of  any  person  who  died 
seised  of  freehold  estates  was  before  the  passing  of  the  act  liable 
to,  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by 
specialty,  in  which  the  heirs  were  bound  :  And  it  is  provided 
that  in  the  administration  of  assets  by  courts  of  equity,  under 
the  act,  all  creditors  by  specialty  in  which  the  heirs  are  bound, 
shall  be  paid  the  full  amount  of  the  debts  due  to  them,  before 
any  of  the  creditors  by  simple  contract  or  by  specialty  in  which 
the  heirs  are  not  bound  shall  be  paid  any  part  of  their  de- 
mands.] (g) 

58.  The  personal  estate  is,  however,  the  first  and  immediate  Ancasten'. 
fund  for  the  payment  of  debts;  and  though  a  person  charge  his  \  Bro?R.454. 
real  estate,  bv  his  will,  with  the  payment  of  his  debts,  yet  that  J^.ufton  v. 
does  not  exempt  the  personal  estate  from  being^  first  applied  for  Ves.  J.  107. 
that  purpose,  unless  the  testator  expressly  exonerate  it.  ^*^^A^«■  -^Prothero,  ib. 

[(g)  See  as  to  the  limitation  of  actions  for  debts  of  specialty,  &;c.  statute  3  &  4   1  Cox's  E.  185.j2<r-,,^ 
-txfii    A        AC       o  T  Bootle  I'.  Blun- 

\Vilh4.c.42.s.3.]  delI,lxMer.l93. 

19  Ves.  494. 
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Stepiiensoir  59,  Even  a  testamentary  disposition  of  all  the  personal  estate 

r.  Heathcote,  .  .  ... 

1  J;den38.         vvill  not  exempt  it  from  being  applied  in  payment  of  debts.     For 

a  court  of  equity  will  suppose  the  intention  of  the  testator  to 
!  have  been,  that  only  the  residue  of  his  personal  estate,  after  pay- 

ment of  debts,  should  go  to  the  legatees,  unless  a  contrary  inten- 
tion evidently  appears. 

Of  Crown  60.  Bv  the  common  law  the  kino-  was  entitled  to  have  execu- 

Debts.  .  . 

2  Inst.  19.  tion  of  the  body,  goods  and  lands  of  his  debtor,  by  virtue  of  his 

Auornov  Gene-  ^'^Y^^  prerogative.     By  the  eighth  chapter  of  Magna  Charta  it 

rail. Kesby,       -was  declared  that  the  king's  bailiffs  should  not  seize  any  lands 
Hard.  R.  378.  .  ^  ^ 

or  rent  for  debt,  as  long  as  the  goods  and  chattels  of  the  debtor 

..t^  ^      lj.jy^_      sufficed.     ]Vo5  vero  nee  balUvi  nostri  non  seiaiemns  terram  a/iquam 

vel  redditum,  pro  dehito  aliquo,  quamdiu  caialla  dehitoris  prasentia 

snfficiunt,  et  ipse  debitor  paratits  sit  satisfacere.     And  Lord  Coke 

observes  that  this  was  an  Act  of  Grace,  restraining  the  power 

which  the  king  had  before. 

61.  If  the    goods   and   chattels   are    not    sufficient,  his   real 

j  estates  become  liable  to  the  payment  of  all  the  debts  due  to  the 

crown  :  for,  whore  the  debt  is  of  record,  or  by  specialty,  the 

I  process  is  by  writ  of  extent,  returnable  in  the  Court  of  Exche- 

2  Inst.  19.         quer;  by  which  the  sheriff  is  directed  to  enquire,  by  the  oaths  of 

lawful  men,  what  lands  and   tenements  the  debtor  had  at  the 

time  of  the  debt  contracted.     And  if  the  debt  arises  on  simple 

4Teim.Il, 408.  contract,  the  practice  of  the  exchequer  is,  on  affidavit  of  the 

debt,  to  direct  a  commission  to  enquire  of  it ;  and  on  inquisition 

returned,  the  debt  is  recorded,  and  an  extent  issues. 

Favel's  case.  62.  Where  the  king's  debtor  dies,  the  crown  may,  notvvith- 

224. b.       '      standing,  seize  his  lands  and  goods.     It  is  said  by  Fanshawe, 

An.  Sav.  53.      remembrancer  of  the  queen  that,  after  the  death  of  any  debtor 

to  the  crown,  process  shall  issue  against  the  executor,  the  heir, 

Rex  v. Mitche-  and  the  terre-tenants  altogether.     And  in  a  modern  case  the 

'    ""  '      '  Court  of  Exchequer  said,  that  whenever  an  extent  might  have 

issued   in  a  man's  life-time,  a  writ  of  diem  claiisit   extrenmm 

may  issue  against  the  estate  of  a  simple  contract  creditor,  where 

such  debt  was  found  by  inquisition  ;  though  the  person  was  not 

the  king's  debtor  by  record  at  the  time  of  his  death. 

How  contracted.       ()3.  It  is  not  necessary  that  there  should  be  any  contract  with 

Plowd.321,        j-^jg  kinjz  to  make  a  person  a  crown  debtor.     For  it  was  resolved 

r  .w    y^-.  <  .^^2  YXvL.  that  if  any  money,  goods,  or  chattels  of  the  king  come 
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to  the  hands  of  a  subject,  by  matter  of  record,  or  by  matter  in 
fait,  the  land  of  such  subject  is  charged  therewith. 

64.  Sir  Walter  Mildmay  had  received  annually  out  of  the  Doddington's 

-mi  r>/  r  r         1    ■  ^■  r  1    ■  CasC,  CrO.  Eliz. 

iiiXchequer,  50/.  as  a  fee  for  his  diet,  for  thu'ty  years  together;  545. 
which  was  paid  by  the  command  of  the  lord  treasurer,  who  had 
authority  by  privy  seal  to  make  allowance  and  payment  of  all 
fees  and  dues  :  but  in  truth  this  was  not  any  fee.  The  question 
was,  whether  Sir  Walter's  executor  should  be  charged  with  these 
sums  so  received.  It  was  adjudged  that  he  should  be  charged  ; 
for  this  payment,  by  the  appointment  of  the  lord  treasurer,  was 
not  allowable,  the  privy  seal  not  being  an  authority  to  dispose 
of  the  queen's  treasure,  unless  where  it  was  due.  And  he  dis- 
posing of  it  otherwise  was  out  of  his  authority  ;  therefore  the 
money  so  paid  was  a  debt  due  to  the  crown. 

65.  The  Earl  of  Devon  being  Master  of  the  Ordnance,  ob-  Earl  of  Devon's 
tained  of  King  James  I.  a  privy  seal,  authorising  him  to  take  and 

sell  broken  and  unserviceable  iron  ordnance,  the  same  having 
theretofore  been  taken  and  enjoyed  by  the  Masters  of  the  Ord- 
nance :  by  virtue  of  which  the  earl  took  several  pieces  of  n'on 
ordnance,  and  sold  them  for  his  own  use.  The  question  was, 
whether  the  earl's  executors  might  be  charged  to  the  king  for  the 
conversion  of  the  said  ordnance. 

It  was  resolved  that  the  privy  seal,  being  made  on  a  false  sug- 
gestion, was  void  :  therefore  that  the  earl's  executors  were  bound 
to  account  with  the  crown  for  the  broken  ordnance. 

66.  In  a  modern  case  it  was  held  that  land  tax  money  in  the  Brassey  v. 
hands  of  the  coUfector^was  a  crown  debt.  2  sira.  978. 

67.  It  is  said  in  Doddington's  case,  that  the  party  receiving  Ante,  s.  63. 
must  know  it  to  be  the  king's  money ;  for  if  a  person  sells  land 

to  a  receiver  of  the  king,  who  pays  him  for  it  with  the  king's 
money,  and  the  vendor  is  not  privy  to  it,  he  shall  not  be 
answerable. 

68.  Lord  Chief  Baron  Gilbert  says,  all  debts  due  to  the  king  Bind  the  lands 

are  a  lien  on  the  lands  of  the  debtor,  from  the  time  when  they  tracted. 

were  contracted  ;  for  the  debts  that  were  of  record  always  bound  ^^26  ^^^^^^' 

the  lands  of  the  debtor,  and  the  specialty  debts  by  the  stat.  23 

H.  8.  c.  6.  bind  as  a  statute  staple.    Therefore,  if  a  person  becomes  Tit.  u&  32. 

.    •  c  8. 

bound  to  the  king  in  a  bond,  and  process  is  issued  on  it,  the  writ 

warrants  the  sheriff  to  enquire  of  and  seize  the  lands  of  the 


^>e? 
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debtor,  which  he  had  on  the  day  when  the  bond  was  executed. 
But  if  a  bond  be  assigned  to  the  king-,  the  process  shall  not  be  to 
enquire  of  and  seize  the  lands  which  the  obligor  had  when  he 
entered  into  the  bond,  but  only  the  lands  which  the  obligor  had 
when  the  bond  was  assigned. 

69.  By  the  statute   13  Eliz.  c.  4.  s.  1.  it  is  enacted,  that  all 
the  lands,  tenements,  and   hereditaments,  which  any  treasurer 
I  or  receiver  of  the  courts  of  exchequer,  or  duchy  of  Lancaster, 

^  H  '■yc'O'^tc  ft^,^  treasurer  of  the  chamber,  cofferer  of  the  household,  treasurer  for 
•  i^Artt  f'/L  j'^       the  wars,  or  of  the  admiralty  or  navy,  or  the  mint,^receive£of^any 
V  **-\^^  ye^>A  ur/^^  sums  of  money  imprest,  or  otherwise,  for  the  use  of  the_ queen, 
^  y.eu,i  ^.)^/r^ —    her  heirs  or  successors,  customer,  collector,  or  farmer  of_the  cus- 
toms within  any  port  of  the  realm,   receiver  general  of  the  re- 
venues of  any  county  or  counties,  answerable  in  the  receipt  of  the 
^"  "       v^*"  ^'^^/exchcquer,  or  the  duchy  of  Lancaster,  hath,  while  he  remains 
'  /ciccountant,  shall,  for  the  payment  of  the  queen,  her  heirs  or  suc- 

•»^ /^(5«t*/«*/-  .«c^^*cessors,  be  liable  and  put  in  execution,  in  like  manner  as  if  the 
^^'y  /-^^  " ^  same  treasurer,  receiver,  Sec.  had,  the  day  he  became  first  officer 
{c  £c  ^jIl^^^J^^^  01"  accountant,  stood  bound  by  writmg  obligatory,  having  the 
^  a^.-^^^i  a^^'<f^Alc  effect  of  a  statute  staple,  to  her  majesty,  her  heirs  or  successors, 


'i^v-*^ -/i-'-^  <<<-'"-- lor  payment  ot  the  same.      ,/     /        /n  /      ^^    jl/    ^L.    .    7h 
/       mtcrwirosff  7^^   VVhere  lands  are  once  liable  to  a  crown  debt,  the  hen  con-  ^ 

hands  soever  .  _  ' 

ihey  pass.  tinues,  iuto  whosc  hands  soever  they  pass;    even   though  con- 

veyed by  the  debtor  bona  fide  to  a  purchaser  for  valuable  consi- 

2  Koil.Ab.  156.  deration.     Thus  it  is  said  in  Roll's  Ab.  That  if  a  man  becomes 
P'- 1' 

debtor  to  the  king,  being  seised  of  land  m  fee,  and  after  aliens 

the  land,  yet  it  may  be  put  in  execution  ;   though  the  alienation 

^"i*'^'** '^-*       was  before  any  action  commenced  ;  for  it  relates  to  the  time 
c.  27.  -^  ' 

when  he  became  indebted  to  the  king,  and  after. 

Tlow  (lis-  71.  The  only  proper  and  legal  discharge  of  a  debt  due  to  the 

°    '  crown  is  an  acquittance  from  the  officers  of  the  exchequer,  which 

is  usually  called  a  quietus,  because  it  generally  concluded  with 

Poole  1!.  Sher-     these  words, — ahinde  recessit  quietus.      And  by  the  stat.  27  Eliz. 

feo.'      °^'    '  ^'  ^-  ^^  ^^  enacted.  That  if  an  accountant  or  debtor  to  the  crown 

VideTiL  14.       obtains  a  quietus  in  his  lifetime,  his  lands  shall  not  be  sold  after 
liis  death. 

72.  [The  j^tat.  1  and  2  Geo.  4.  c.  121.  sec.  10.  provides.  That 
when  the  estate  of  an  accountant  to  the  crown  is  sold  under  an 
extent  or  decree  of  the  Courts  of  Chancery  or  Exchequer,  and 
the  purchaser  pays  his    money  into  the   l#chequer,  from  the 
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entry  of  such  payment  by  the  commissioners  for  auditing  pub- 
He  accounts,  the  purchaser  his  heirs  and  assigns  shall  be  wholly 
discharged  from  all  further  claims  by  the  crown,  although  the 
money  shall  not  be  sufficient  to  discharge  the  whole  debt.  In  this 
particular  case  the  estate  would  be  exonerated  although  the  crown 
debtor  should  not  obtain  his  quietus. 

73.  By  the  9  Geo.  3.  c.  16.  called  the   Nullum   Tempus  Act,  iiKast'sRep. 

488 

the  crown  is  disabled  from  suing  for  the  recovery  of  any  lands, 
tenements,  or  hereditaments,  where  its  right  shall  not  have 
accrued  within  a  period  of  sixty  years  next  before.  The  recent 
statute  of  limitations  3  &  4  Will.  4.  c.  27.  does  not  appear  to 
affect  remedies  of  the  crown  against  the  crown  debtor.] 

74.  Estates  in  fee  simple  are  forfeited  to  the  crown  by  attain-  Estates  in  fee 
der  of  treason  ;  and  the  lands  whereof  a  person  so  attainted  dies   °j1^^q^^  ^[^ 
seised  in  fee  simple  become  vested  in  the  crown,  without  any 

office ;  because  they  cannot  descend  on  account  of  the  corruption  2  Hawk.  r.  c, 

of  blood  of  the  person  last  seised  ;    and  the  freehold  shall  not  be  ^'  '^'^'^'  __      ^  « 

ni  abeyance.^^j:,^,  ^'7>^  ~^^..  .^A^.^.^r^'^^-^-"  ..^/^^^  *<^^ ^^  .<r  <i  ^..o^.^- 

75.  This  forfeiture  relates  backwarcls  to  the  time  whenHthe  1  instrsDO,  b, 

crime  was  committed,  so  as  to  avoid  all  intermediate  sales  and 
incumbrances,  but  not  those  made  before. 

76.  In  cases  of  petty  treason  and  felony,  the  estate  is  only  for-  1  Hale  P.  C. 
feited   to  the  crown  for  a  year  and  a  day,  which  was   formerly  {^'^^y^  gt; 
called  the  annum  diem  et  vastum.     After  that  period,  in  conse- 
quence of  the  corruption  of  blood,  it  escheats  [in  the  cases  of  petty  Tit.  30. 
treason  and  murder]  to  the  lord  of  whom  it  is  held. 

77.  [By  the  stat.  54  Geo.  3.  c.  145.  no  attainder  for  felony, 
save  and  except  in  cases  of  the  crime  of  high  treason,  or  of  the 
crimes  of  petit  treason  or  murder,  or  of  abetting,  procuring,  or 
counselling  the  same,  shall  extend  to  the  disinheriting  of  any 
heir,  nor  to  the  prejudice  of  the  right  or  title  of  any  person  or 
persons,  other  than  the  right  or  title  of  the  offender  or  offenders, 
during  his,  her,  or  their  natural  lives  only  ;  and  that  it  shall  be 
lawful  to  every  person  or  persons  to  whom  the  right  or  interest 
of  any  lands,  tenements,  or  hereditaments,  after  the  death  of  any 
such  offender  or  offenders,  should  or  might  have  appertained,  if 
no  such  attainder  had  been,  to  enter  into  the  same." 

78.  It  would  appear  that  this  act  leaves  the  offender  the  power 
of  disposing  of  his  estate  in  reversion  ex))ectant  upon  his 
decease. 
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Tit.  12.  c.  2.  79.  Trust  estates  in  fee  simple  are  forfeited  to  the  crown  for 

s.  -5—28.  treason,  but  they  do  not  escheat  to  the  lord  for  felony.] 

And  forDis-  80.    An  estate  in  fee  simple  is  still  so  far  considered  as  a  strict 

cluiTTicr. 

Dissert,  c.  1.       fe«d,  and  the  tenant  thereof  so  far  bound  to  perform  the  feudal 
^" '^-  duties  and  services,  that  if  he  disclaims  upon  record  to  hold  his 

1  Inst.  102.  a.     lands  of  his  lord,  it  will  operate  as  a  forfeiture  of  his  estate  ;  and 

Booth.  ]{.  Act,        111  1  1  ■        p    •    1  T      ,    ■ 

133.  the  lord  may  thereupon  have  a  writ  ot  riglit  upon  a  disclaimer  (h) 

.eon.  -71.  I'^j.  ^j^g  recovery  of  the  land.  But  if  the  lord  accepts  rent  from 
the  tenant  after  the  disclaimer,  he  will  be  thereby  barred  of  this 
writ. 

Qualified  Fees.  81.  "  Of  fee  simple  (says  Lord  Coke)  it  is  commonly  holden 
that  there  be  three  kinds,  viz.  fee  simple  absolute,  fee  simple 
conditional,  and  fee  simple  qualified,  ora  base  fee.  But  the  more 
genuine  and  apt  division  were  to  divide  fee,  that  is,  inheritance, 
into  three  parts,  viz,  simple  or  absolute,  conditional,  and  qualified 
or  base :  for  this  word  simple  properly  excludeth  both  conditions 
and  limitations  that  defeat  or  abridge  the  fee." 

82.  The  nature  of  an  estate  in  fee  simple  absolute  has  been 
already  explained.  But  where  an  estate  limited  to  a  person  and 
his  heirs  has  a  qualification  annexed  to  it,  by  which  it  it  is  pro- 
vided that  it  must  determine  whenever  that  qualification  is  at  an 
end,  it  is  then  called  a  qualified  or  base  fee.     As  in  the  case  of  a 

1  Inst.  27.  a.  grant  to  A.  and  his  heirs,  tenants  of  the  manor  of  Dale,  whenever 
the  heirs  of  A.  cease  to  be  tenants  of  that  manor,  their  estate  de- 
termines. 

Id,  n.  6.  83.  Lord  Hale  gives  the  following  instance  of  a  qualified  or 

base  fee.  King  Henry  IIT.  dedit  manerium  de  Penrith  et  Sonrbtj 
Alexandra,  regi  Scot  ice,  et  licBredibus  siiis,  regibus  Scotia.  Alex- 
ander died,  not  leaving  any  heir  king  of  Scotland,  but  only 
daughters  ;  et  ea  de  causa,  King  Edward  L  recovered  seisin,  and 

1  Tvep.  137.  h,  the  coheirs  of  Alexander  were  excluded.  So  where  King  Edward 
in.  gave  lands  to  the  Black  Prince,  and  to  his  heirs,  kings  of 
England,  it  was  held  that  the  grantee  had  a  qualified  fee;  and 
having  died  in  the  lifetime  of  his  father,  so  that  his  son  did  not 
then  become  king  of  England,  the  land  reverted. 

Wellington  ( .  84.  In  a  modern  case  the  Court  of  King's  Bench  certified  to 

\\  e!iin'_'ton,  •,  ,  n  i  i       •  i      i     •      i     • 

ii5ia.Kep.645.  tuc  cliancellor  that  a  devise  to  trustees  and  their  heirs,  upon 
2l65^See"a'iso     ^^"^^  ^^  P^Y  ^^^^  testator's  debts  and  legacies  ;  and  after  payment 

Gibson  r.  Lord  /  ^  .  c  i 

RIontfort  I  Ves.        ('')  H'^'s  writ  abolished  after  the  first  of  June,  1835,  by  stat.  3  &  4  Wdl.  4.  c.  27. 

485.        '  s.  36,37,  38.] 
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thereof,  to  his  sister  for  life,  8cc.  gave  a  base  fee  to  the  trustees, 
determinable  on  payment  of  the  debts  and  legacies. 

85.  Where  a  person  holds  his  estate  to  him  and  his  heirs,  as   10  Rep.  97.  b. 
long  as  A.  B.  has  heirs  of  his  body ;  this  is  a  species  of  qualified 

or  base  fee ;  [it  occurs  where  a  tenant  in  tail,  not  being  seised  of 
the  immediate  reversion  in  fee,  has  levied  a  tine  with  proclama- 
tions to  a  stranger  in  fee  :  The  issue  under  the  entail  are  barred 
by  the  fine  of  their  ancestor  from  claiming  the  estate ;  and  the 
stranger  has  a  fee  so  long  as  there  are  issue  under  the  entail : 
by  this  process  the  character  of  the  estate  tail  is  changed  and 
becomes  a  qualified  or  base  fee  determinable  on  failure  of  the 
issue  under  the  entail :  it  was  until  the  late  act  of  3  &.  4  Will. 
4.  c.  74.  s.  39.  capable  of  merger  by  union  with  the  ulti- 
mate reversion  in  fee,  which,  so  long  as  it  continued  an  estate 
tail,  could  not  have  taken  place.  Of  this  species  of  qualified  or 
base  fee  a  more  particular  account  will  be  given  in  the  next 
title.] 

86.  The  proprietor  of  a  qualified  or  base  fee  has  the  same  Pl«wdr557v-^  ^'-^^ 
rights  and  privileges  over  his  estate,  till  the.,qualification  upon 

which  it  is  limited  is  at  an  end,  as  if  he  were  tenant  in  fee 
simple.      '  f^ 

With  respect  to  conditional  fees,  they  will  be  treated  of  in  the 
next  title. 
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Of  conditional 
fees. 


Section  I. 

Donations  of  land  were  originally  simple  and  pure,  without 
any  condition  or  modification  annexed  to  them ;  and  the  estates 
created  by  such  donations  were  held  in  fee  simple.  In  course  of 
time  however  it  became  customary  to  make  donations  of  a  more 
limited  nature,  by  which  the  gift  was  restrained  to  some  parti- 
cular heirs  of  the  donee,  exclusive  of  others  ;  as  to  the  heirs  of  a 
man's  body,  by  which  only  his  lineal  descendants  were  admitted, 
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in  exclusion  of  collateral  heirs  ;  or  to  the  heirs  male  of  his  body, 
in  exclusion  both  of  collateral  heirs,  and  lineal  female  heirs. 

2.  Thus  Bracton,  in  treating  of  donations,  says — Item  sicut   Lib.  2.  c.  6 
ampliai'i  possunt  hccredes,  sicut  prccdictum  est,  ita  coarctari  polerunt 

per  modum  donationis,  quod  omues  Iiaredes  generaliter  ad  succes- 
sionern  tion  vocantur.  Modus  enim  legem  dat  donationi,  et  modus 
teiiendns  est  contra  jus  commune,  et  contra  legem,  quia  modus  et 
conventio  vincunt  legem.  Ut  si  dicatur — Do  tali  tantam  terram 
cum  pertinentiis  in  N.  habendum  et  tenendum  sibi  et  hceredihus  suis, 
quos  de  came  sua  et  uxore  sibi  desponsatd  procreatos  habuerit,  Vel 
sic — Do  tali,  et  tali  uxori  sua,  vel  cum  tali  Jilid  med,  8)C.  haben- 
dum et  tenendum  sibi  et  hteredibus  suis,  de  came  talis  uxoris,  vel 
Jili/E  exeuntibus,  vel  procreatis  vel  procreandis :  quo  casu  cum  certi 
haredes  exprimuntur  in  donatione,  videri  poterit  quod  tantum  sit 
descensus  ad  ipsos  haredes  communes  per  modum  in  donatione 
appositum ;  omnibus  aliis  lueredibus  suis  a  successione  penitns  Fleta,  lih  3. 
exclusis,  quia  hoc  voluit  donator.  Britton,c.3G. 

3.  These  limited  donations  were  evidently  derived  from  the 
feudum  tcdliatum,  of  which  an  account  has  been  already  given.   Dissert,  c.  l. 

and  were  probably  introduced  into  England  about  the  end  of  ihe  ^^^* 
reign  of  King  Henry  II.  or  that  of  one  of  his  sons;  for  Glan- 
ville,  who  gives  a  very  minute  account  of  the  different  estates  in 
land  that  were  known  in  his  time,  makes  no  mention  of  limited 
donations  ;  whereas  we  have  seen  that  Bracton  who  wrote 
in  the  reign  of  King  Henry  III.  has  given  a  full  description  of 
them. 

4.  As  the  proprietors  of  estates  held  in  fee  simple  had,  at  that 
period,  acquired  a  power  of  alienation,  there  can  be  no  doubt  but 
that  these  limited  donations  were  introduced  for  the  purpose  of 
restraining  that  right.  But  the  general  propensity  which  then 
prevailed  to  favour  a  liberty  of  alienation  induced  the  courts  of 
justice  to  construe  limitations  of  this  kind  in  a  very  liberal  man- 
ner. Instead  of  declaring  that  these  estates  were  descendible  to 
those  heirs  only  who  were  particularly  described  in  the  grant, 
according  to  the  manifest  intention  of  the  donors,  and  the  strict 
principles  of  the  feudal  law  ;(a)  and  that  the  donees  should  not, 

(a)  Jus  feudale  non  solum  taliiis  non  adversari,  sed  maxiiiie  eis  favere  constat :  non 
solum  quod  nuUas  foeminas  ad  successionem  admiUet,  sed  multo  magis,  quod  tenorem 
successionis  semper  servandum  jubeat ;  h^reditatemque  secundum  earn  deferendam 
expresse  jubeat. — Craig,  Lib.  2.  Tit.  16.  §  3. 

F    2 
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in  any  case,  bo  enabled  by  their  alienation  to  defeat  the  succes- 
sion of  those  who  were  mentioned  in  the  gift,  or  the  donor's  right 
of  reverter;  they  had  recourse  to  an  ingenious  device  taken  from 
the  nature  of  a  condition. 
Tit.  13.  c.  2.  b.  IVow  it  is  a  maxim  of  the  common  law  that  when  a  condi- 

tion is  once  performed,  it  is  thenceforth  entirely  gone ;  and  the 
thing  to   which  it  was  before  annexed  becomes  absolute  and 
wholly  unconditional.     The  judges'  reasoning  upon  this  ground 
Piowd.  235.        determined  that  these  estates  were  conditional  fees,  that  is,  were 
lYnst  19  a.       granted  to  a  man  and  the  heirs  of  his  body,  upon  condition  that 
2  —  333.  he  had  such  heirs;  therefore  as  soon  as  the  donee  of  an  estate 

7  Rep.  34.  b.  „     ,  .      ,  . 

or  this  kind  had  issue  born,  his  estate  became  absolute  by  the 

performance  of  the  condition  ;  at  least  for  these  three  purposes. 

1.  To  enable  him  to  alien  the  land,  and  thereby  to  bar,  not  only 
his  own  issue,  but  also   the  donor,  of  his  right  of  reverter. 

2.  To  subject  him  to  .forfeit  the  estate  for  treason  or  felony; 
,,,                      wlucii  ttll  issue  born  he  could  not  do,  for  any  longer  term  than 

that  of  his  own  hfe ;  lest  the  right  of  inheritance  of  the  issue, 
and  that  of  reverter  of  the  donor,  might  be  thereby  defeated. 

3.  To  enable  him  to  charge  the  lands  with  rents  and  other  in- 
cumbrances, so  as  to  bind  his  issue. 

Plowd.241.  6.  The  donee  of  a  conditional  fee  might  also  alien  the  lands 

y  before  issue  had;  nor  could  the  donor  have  entered  in  such  a 

■  /"*" "  case,  because  that  would  have  been  contrary  to  his  own  dona- 

tion, which  limited  tlie  lands  to  the  donor  and  his  issue.  And 
if  the  donee  had  issue,  born  after  the  alienation,  the  donor  was 
excluded  during  the  existence  of  such  issue.  The  issue  were 
also  bound  by  the  alienation  of  their  ancestor,  though  previous 
to  their  birth,  because  they  could  only  claim  in  the  character  of 
his  representatives  ;  and  were  therefore  barred  by  his  acts.  But 
where  the  donee  of  a  conilitional  fee  aliened  before  he  had  issue, 
such  alienation  did  not  bar  the  donor's  right  of  reverter,  when- 
ever there  happened  a  failure  of  issue ;  because  the  subsequent 
birth  of  issue  was  not  a  sufHcient  performance  of  the  condition 
to  render  the  |jrecedent  alienation  valid. 

7.  Where  the  person  to  whom  a  conditional  fee  was  granted 
had  issue,  and  suffered  it  to  descend  to  such  issue,  they  might 
alien  it ;  because  haviug  succeeded  by  descent  to  the  estate  of 
their  ancestor,  who  had  acquired  a  power  of  alienation  by  having 
issue,  they  took  the  estale  in  the  same  manner,  discharged  from 


Title  II.     Estate   Tail.    C/i.   I.  .v.  7—10.  69 

any  restraint  whatever.     But  if  the  issue  did  not  alien,  the  donor   i  insu  19.  a. 
would  still  be  entitled  to  his  right  of  reverter,  as  the  estate  would 
have  continued  subject  to  the  limitations  contained  in  the  ori- 
ginal donation. 

8.  From  this  mode  of  construino-  conditional  fees,  the  pur-  -Statute  de 
poses  for  which  they  were  intended  were  completely  frustrated  ; 

and  therefore  the  nobility,  in  order  to  perpetuate  their  posses- 
sions in  their  own  families,  procured  the  statute  of  Westm.  2. 
13  Edw.  I.  usually  called  the  statute  De  Douis  Conditionalilms, 
to  be  made;  which  after  reciting  the  right  of  ahenation  assumed 
by  the  donees  of  conditional  fees,  enacts  ["  That  the  will  of  the 
giver,  according  to  the  form  in  the  deed  of  gift  manifestly  ex- 
pressed should  be  observed,  so  that  they  to  whom  a  tenement 
was  so  given  under  condition,  should  not  have  power  to  alien 
the  same  tenement,  whereby  it  should  not  remain  after  the 
death  of  the  donees,  to  their  issue,  or  to  the  donor  or  his  heir  if 
issue  failed."  (b)  ] 

9.  This  statute,  as  Lord  Mansfield  has  justly  observed,  only  i  Bun.  115. 
repeated  what  the  law  of  tenures  had  said  before,  that  the  tenor 

of  the  grant  should   be  observed;  and  therefore  the  judges,  in 

the  construction  of  it,  held  that  where  an  estate  was  limited  to 

a  man  and  the  heirs  of  his  body,  the  donee  should  not  in  future  piowd.  248. 

have  a  conditional  fee,  but  divided   the  estates,   by  creating  a  ^  ^"^''  ^^^' 

particular  estate  in  the  donee,  called  an  estate  tail  subject  to 

which  the  reversion  in  fee  remained  in  the  donor. 

10.  In  consequence  of  this  construction,  estates  thus  limited   Idem. 
are  not  conditional;  nor  is  the  right  of  entry  of  the  donor,  on  failure 

of  issue  of  the  donee,  considered  as  arising  from  a  breach  of  the 
condition,  but  as  a  right  of  reverter,  accruing  to  the  donor  on 
the  natural  expiration  of  the  estate  granted.  The  statute  re- 
jects the  erroneous  opinion  which  had  been  held  by  the  judges, 
that  a  donation  of  this  kind  created  a  conditional  fee  ;  and  de- 
clares that  it  vests  an  estate  of  inheritance  in  the  donee,  and 
some  particular  heirs  of  his,  to  whom  it  must  descend,  notwith- 

(6)  The  words  of  the  original  are,  "  Dominus  rex  statuit  quod  voluntas  donaloris, 
secundum  formam  in  chartd  doni  sui  manifesti  expressam,  de  ccetero  observetur,  ita  quod 
nonhaheant  illi,  qaibus  tenementum  sic  fuit  datum  sub  conditione,  potestatem  alienandi 
tenemeittum  sic  datum,  quo  minus,  ad  exitam  illorum  qtiihns  tenementum  sic  fuerit 
datum,  remaneat  post  eoi-tan  obitum ;  vel  ad  donatorem,  vet  ad  ejus  heredem,  si  exitus 
deficiat,  revertatur  ;  per  hoc  quod  nultus  sit  exitus  omnino ;  vel  si  aliquis  exitus  fuerit, 
«t  per  mortem  dejiciet,   harede  de  rorporc  hujxismodi  exitus  deficientc." 


Plowd.  242. 


1  fnst.  19. 
392.  b. 


Desrriptioii  of 
ail  estate  tail. 


Tail  geiiuial 
and  special. 
Lit.s.  13.  15. 


Tail  male  and 

female. 

Lit.  s.  21,  22, 
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standing  any  act  of  the  ancestor  :  and  that  the  estate  of  the 
donor  is   a    reversion    expectant  on  the   determination  of  that 
estate. 

11.  The  statute  ^c  ^/o///s  was  made  in  the  reign  of  a  prince 
who,  from  the  great  number  and  excellence  of  his  huvs,  has 
justly  acquired  the  title  of  the  English  Justinian.  It  is  there- 
fore highly  probable  that  he  was  induced  'by  some  motives  un- 
known to  modern  tin)es  to  give  his  assent  to  a  law,  vvliich  by 
allowing  the  nobility  to  entail  their  estates,  made  it  impossible 
to  diminish  the  property  of  the  great  families,  and  at  the  same 
time  left  them  all  means  of  increase  and  acquisition. 

12.  An  estate  tail  may  be  described  to  be  an  estate  of  inhe- 
ritance, deriving  its  existence  from  the  statute  De  Doitis  Condi- 
liona/ibas;  which  is  descendible  to  some  particular  heirs  only  of 
the  person  to  whom  it  is  granted,  and  not  to  his  heirs  general.  It 
is  called  an  estate  tail,  or  a  fee  tail,  from  its  similarity  to  the J'eodiuu 
talliatum,  which  appears  to  be  have  been  well  known  at  that 
time ;  as  it  is  mentioned  in  the  forty-sixth  chapter  of  this  sta- 
tute ;  where,  in  enumerating  several  kinds  of  estates,  it  is  said — 
ad  terminum  vitcc,  vel  annoriim,  vel  per  feodum  tal/iatum,"  And 
note  (says  Littleton,  s.  18.)  That  this  word  lalliare  is  the  same  as 
to  set  to  some  certainty,  or  to  limit  to  some  certain  inheritance. 
And  for  that  it  is  limited  and  put  in  certain  what  issue  shall 
inherit  by  force  of  such  gifts,  and  how  long  the  inheritance  shall 
endure,'it  is  called  in  Latin  —  '^ Feodum  talliatum,  i.e.  JJareditas 
in(/uandam  ee/iUifd/ue/n  limitdta." 

13.  Tenant  in  tail  is  in  two  manners;  tenant  in  tail  general, 
and  tenant  in  tail  special.  Where  lands  are  given  to  a  man  and 
the  heirs  of  his  body,  without  any  farther  restriction,  it  is  an 
estate  in  tail  general ;  because,  how  often  soever  such  donee  in 
tail  be  married,  his  issue  by  every  such  marriage  is  capable  of 
inheriting  the  estate  tail.  But  if  the  gift  is  restrained  to  certain 
heirs  of  the  donee's  body,  ex-clusive  of  others,  as  where  lands 
are  given  to  a  man  and  the  heirs  of  his  body,  on  Mary  his  pre- 
sent wife  to  be  begotten,  it  is  an  estate  in  tail  special;  and  the 
issue  of  the  donee  by  any  other  wife  is  excluded. 

14.  If  lands  are  given  to  a  person  and  the  heirs  male  of  his 
or  her  body,  this  is  called  an  estate  in  tail  male,  to  which  the 
lieirs  female  are  not  inheritable.  On  the  other  side,  if  lands  are 
given  to  a  person  and  the  heirs  female  of  his  or  her  body,  this  is 
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called  an  estate  in  tail  female,  to  which  the  heirs  male  are  not 
inheritable.  Mr.  Hargrave  says  it  is  very  unusual  to  create  an  i  Inst.  25.  a.  n. 
estate  in  tail  female ;  that  he  had  seen  an  argument  in  which  it 
had  been  attempted  to  prove  that  the  law  of  England  will  not 
allow  of  a  descent  through  females  only,  even  in  the  case  of 
estates  tail,  but  that  other  authors,  as  well  as  Littleton  and 
Coke,  mention  such  descents  ;  nor  did  he  ever  hear  any  autho- 
rity cited  to  support  the  contrary  doctrine. 

15.  In  all  instances  of  special   entails,  which  limit  the  lands   Lit.  s.  24. 
to  one  particular  class  of  heirs,  no  descendant  of  the  donee  can 

make  himself  inheritable  to  such  a  gift,  unless  he  can  deduce 
his  descent  through  that  particular  class  of  heirs,  to  which  the 
succession  of  the  land  was  limited.  Therefore  if  lands  be  given  to 
a  man  and  the  heirs  male  of  his  body,  and  he  has  issue  a  daughter, 
who  has  issue  a  son,  this  son  can  never  inherit  the  estate ;  for 
being  obliged  to  claim  through  the  daughter,  he  must  neces- 
sarily shew  himself  out  of  the  words  of  the  sift,  which  limited   Doe  v.  Hobson, 

9  m    I-   Ti 
the  lands  to  the  heirs  male  only  of  the  donee,  which  the  daughter  695. 

cannot  be. 

16.  For  the  same  reason,  if  lands  be  givento  a  man  and  the   1  inst.  25.  b. 
heirs  male  of  his  body,  remainder  to  him  and  the  heirs  female 

of  his  body;  and  the  donee  has  issue  a  son,  who  has  issue  a 
daughter,  who  has  issue  a  son  ;  this  son  cannot  inherit  either  of 
the  estates,  because  he  cannot  deduce  his  descent  wholly  either 
through  the  male  or  the  female  line. 

17.  It  was  formerly  a  practice  for  a  person  to  give  lands  to  Estates  in  frank 
another,  as  a  marriage  portion  with   his  daughter  or  cousin,  to  "^^"""^se- 
hold  to  the  husband  and  wife  in  frank  marriage ;  by  which  the 

lands  became  descendible  to  the  issue  of  such  marriage.     Thus 

Glanville  says  —  Liberum  dicitur  maritagium  qiiando  aliquis  liber  Lib.  7.  c.  18. 

homo   aliquam  partem  terra,  sua:  dat  cam  aliqua  muliere,  alicui 

in  maritagium.     And   Finch  has  observed  that  lands  could  not  B.2.c.  3. 

be  given  in  frank  marriage  with  a  man  that  was  cousin  to  the 

donor  ;  but  always  with  a  woman. 

18.  The  judges  had  construed  gifts  in  frank  marriage  in  the  1  Inst.  21.  a. 
same  manner  as  donations  to  persons  and  the  heirs  of  their 

bodies  ;  by  which  means  they  were  considered  to  be  conditional 
fees,  and  consequently  alienable  after  issue  had.  But  this  con- 
struction being  evidently  contrary  to  the  intention  of  the  persons 
who  had  created  such  estates,  the  statute  De  Donis,  after  re- 
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citing  tlie  case  of  a  gift  in  frank  marriage,  comprises  it  in  the 
remedial  part  of  that  law  ;  by  which  means  gifts  of  this  kind  be- 
came estates  in  tail  special,  and  the  donees  were  restrained  from 
alienating  them. 

Estates  tail  are         19.  We  have  seen  that  in  consequence  of  tlie  statute  quia 

iiclil  of  the  ,  1-11,1 

,ii,„or.  emplorcs,  where  a  person    conveys  away  his  whole  estate,    he 

s.  13!'    ^  "      cannot  reserve  any  teimre  to  himself:  but  this  statute  only  ex- 
tends to  those  cases  where  the  entire  fee  simple  is  transferred. 

1  Inst.  23. u.       Therefore  where  a  tenant  in  fee  simple  grants  an  estate  tail  out 

'2  —  505.  .  .  t'        to 

rK>ud.  237.        of  it,  the  tenant  in  tail  will  hold  of  the  donor,  and   nut  of  the 
chief  lord. 

2  Inst.  505.  20.  Where  the  donor  of  an  estate  tail  grants  over  his  reversion 
Dyer,  3o'2.  b!      ^0  a  stranger,  the  donee  of  the  estate  tail  will   hold  of  such 

stranger.  But  if  lands  be  given  to  A.  in  tail,  with  remainder  in 
fee  to  a  stranger,  the  donee  of  the  estate  tail  will  hold  of  the 
chief  lord  ;   because  the  whole  estate  is  conveyed  away. 

///ra,  s.  38.  21.  Where  the  tenant  in  tail  has  also  the  reversion  in  fee 

in  himself,  as  he  cannot  hold  of  himself,  it  being  a  maxim  in  law 
that  nono  potest  esse  Icnens  ct  doniiniis,  he  shall  hold  of  the  su- 
perior lord. 

How  created.  22.  The   Statute   De   Doitis  speaks  only  of  three  modes    of 

creating  an  estate  tail ;  namely,  by  a  gift  to  a  man  and  his  wife 
and  to  the  heirs  of  their  bodies  ;  a  gift  in  frank  marriage,  and 
a  gift  to  a  person  and  the  heirs  of  his  body  issuing.  Yet  if  lands 
be  given  to  a  person  and  his  heirs,  and  if  the  donee  dies  witiiout 
heirs  of  his  body,  that  it  shall  remain  to  another,  this  shall  be  an 
estate  tail,  by  the  equity  of  the  statute,  tliough  it  be  out  of 
the  words.     For  the  makers  of  the  act  did  not  mean   to  enu- 

2  Inst.  334.  merate  all  the  forms  of  estates  tail,  but  to  put  these  examples  j 
so  as  all  manner  of  estates  tail  general  or  special  are  within  the 

riowd.53.  purview  of  the  act.     For,  as  it  is  said  by  Hales  Just,  at  common 

law,  the  interest  of  the  donor  was  infringed  and  eluded,  which 
was  contrary  to  right  and  good  conscience  ;  therefore  the  statute 

'Jit.  32.  c.  21.  being  made  to  restrain  that  vicious  liberty  of  breaking  such  in- 
tents, which  was  suffered  by  the  common  law,  shall  be  extended 
by  equity. 

What  may  be  23.  With  respect  to  the  kind  of  property  on  which  the  statute 

entailed.  _  *  . 

De  Donis  was  meant  to  ojjcrate,  tlie  only  word  in  the  statute  is 

Tit.  1.  tenetne)iium,\\\\VQ\\   has  been  shewn  to  signify  every  thing  that 

may  be  holden,  provided  it  be  of  a  permanent  nature  ;  so  that 
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not  only  lands  may  be  entailed,  but  also  every  species  of  incor- 
poreal property  of  a  real  nature,  as  will  be  shewn  hereafter. 

24.  Mr.  Hargrave  observes  that  two  things  seem  essential  to  i  Inst.  20.  a.  n. 
an  entail  within  the  statute  De  Donis.     1.  That  the  subject  be 

land,  or  something  of  a  real  nature.  2.  That  the  estate  in  it  be 
an  estate  of  inheritance.  It  is  not  however  necessary  that  the 
thing  to  be  entailed  should  issue  out  of  lands ;  for  if  it  be  annexed 
to  lands,  or  in  any  wise  concern  lands,  or  relate  to  them  it  may 
be  entailed.      ^^    ^/'   <-^    >/cL'<^rt<.'x    t^ /t^^-    A^  ^-^^^    ^--— — -- ^^ 

25.  Thus  Lord  Coke  says,  that  estovers,  common,  or  other  llnst.20.a. 
profits  whatsoever,  granted  out  of  land,  may  be  entailed.  So  the  7  Rep.  33.  b. 
office  of  sergeant  of  the  Common  Pleas,  and  the  office  of  keeper 

of  a  church,  may  be  entailed  ;  as  also  the  office  of  steward, 
receiver,  or  bailiff  of  a  manor. 

26.  It  has  been  stated  that  money  directed  to  be  laid  out  in  Tit.  l.s.4. 
the  purchase  of  land  is  considered  in  equity  as  land.     In  such 

case,  if  the  land  to  be  purchased  is  directed  to  be  conveyed  to  a  y 

person  in  tail,  he  will  be  considered  in   equity  as  tenant  m  tail  I;t/Va,  Ch.  11.^^ 
of  the  money,  till  the  purchase  is  made.  ^j^  ^  i4n- 

27.  As  to  inheritances  merely  personal,  which  neither  issue  out  i  inst.  20.  a. 
of,  nor  relate  to  land,  or  some  certain  place,  and  which  are  not 
demandable  ul  tenementa,  in  a  praecipe,  they  cannot  be  entailed 

within  the  statute  De  Bonis.  So  that  when  things  of  this  nature 
are  limited  to  a  person,  and  the  heirs  of  his  body,  the  donee  takes 
a  conditional  fee  ;  and  may  dispose  of  the  property  as  soon  as  he 
has  issue. 

28.  An  annuity  which  only  charges  the  person  of  the  grantor,  idem. 
and  not  his  lands,  though  it  may  be  granted  in  fee  cannot  be 
entailed.     In  a  modern  case  Lord  Hardwicke  held  that  an  an-  Stafford  v. 
nuity  in  fee  simple,  granted  by  the  crown  out  of  the  four  and  a  ^  Ves.^iVo. 
halfper  cent,  duties,  payable  for  imports  and  exports  at  the  island  Jj^^j^"^'"  ^' 
of  Barbadoes,  was  merely  a  personal  inheritance,  not  entailable  4B.&Ald.  59, 
within  the  statute  De  Donis;  therefore  that  being  settled  upon  wat  hdd Vbe 
A.  and  the  heirs  of  his  body,  it  was  a  conditional  fee  at  common  ^""''pg^'^'^' 
law  :  so  that  A.  havins;  issue  might  alien  it,  and  thereby  bar  the  under  a  will 

'  '='  °  attested  by  two 

possibility  of  reverter.  witnesses  only. 

29.  It  was  held  by  Lord  Thurlow,  in  a  modern  case,  that  an  Holdemesse  «. 

,        Carmartnen, 

annuity  granted  by  act  of  parliament  out  of  the  revenues  of  the  i  Bro.  R.  377. 
post-oftlce,  redeemable  upon  payment  of  a  sum  of  money,  to  be 
laid  out  in  land,  vv-as  a  personal  inheritance  only,  not  entailable 
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Who  may  be 
tenants  in  tail. 
Wiilion  I'. 
Berkeley, 
Plowd/227. 
7  Rep.  32.  a. 


Incidents  to 
estates  tail. 


Power  to  com- 
mit waste. 


riowd.  259. 
1 1  Rep.  50.  a. 


3  Leon.  121. 


•f,  ^Casesfemij. 
'I'aibVt,"~lt)-'^' 
Mos.  R.  224. 


Alt. -  General  i;. 
Duke  of  Marl- 
borough, 
3  Mad.  498. 
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within  the  statute  Dc  Donis ;  for  that  notwithstanding  the 
power  reserved  to  the  crown  of  laying  it  out  in  land,  the  parties 
had  a  right  to  treat  it  as  an  annuity  ;  and  the  Court  of  Chancery 
would  not  keep  the  objection,  of  its  being  land,  in  contemplation 
from  century  to  century,  because  of  the  possibility  of  substituting 
the  money  in  the  place  of  the  annuity. 

30.  All  natural  persons  capable  of  holding  estates  of  inheri- 
tance in  land,  may  be  tenants  in  tail.  And  it  M'as  solemnly  de- 
termined in  4  Eliz.  that  the  king  was  within  the  statute  De 
Donis,  as  well  as  a  common  person ;  because  the  statute  was 
made  to  remedy  the  error  which  had  crept  into  the  law,  that  the 
donee  had  the  power  of  alienating  an  estate  given  to  him,  and 
the  heirs  of  his  body,  after  issue  had  ;  and  to  restore  the  common 
law,  in  this  point,  to  its  right  and  just  course ;  which  it  did,  by 
restoring  to  the  donor  the  observance  of  his  intent.  And  when 
the  statute  De  Donis  ordained  that  the  will  of  the  donor  should 
be  observed,  it  made  his  will  to  be  a  law,  as  well  against  the 
king  as  against  another. 

31.  Estates  tail,  like  estates  in  fee  simple,  have  certain  inci- 
dents inseparably  annexed  to  them,  which  cannot  be  restrained 
by  any  proviso  or  condition  whatever,  /•i.  ,jt.^/L  /-^^^^^  ^j  ,^^A^'j" 

32.  Tiie  first  of  these  is,  that  as  a  tenant  in  tail  has  an  estate 
of  inheritance,  he  has  a  right  to  commit  every  kind  of  waste ;  by 
felling  timber,  pulling  down  houses,  opening  and  working  mines, 
&c.  But  this  power  must  be  exercised  during  the  life  of  the 
tenant  in  tail,  for  at  the  instant  of  his  death  it  ceases.  If,  there- 
fore, a  tenant  in  tail  sells  trees  growing  on  the  land,  the  vendee 
must  cut  them  down  during  the  life  of  the  vendor,  otherwise  they 
will  descend  to  the  heir  as  parcel  of  the  inheritance. 

33.  It  is  said  by  Clark,  Justice,  in  27  Eliz.  that  if  a  tenant 
in  tail  grants  away  all  his  estate,  the  grantee  is  dispunishable  for 
waste.  So  if  the  grantee  grants  it  over,  his  grantee  is  also  dis- 
punishable. 

^  .  34.  The  Court  of  Chancery  will  not,  in  any  case  whatever, 
.  jrestvain  a  tenant  in  tail  from  committing  waste.  Thus  Lord  Tal- 
bot is  reported  to  have  said  that  in  Mr.  Saville's  case,  who  being 
an  infant,  and  tenant  in  tail  in  possession,  in  a  very  bad  state  of 
health,  and  not  likely  to  live  to  full  age;  his  guardian  cut  down 
a  quantity  of  timber,  just  before  his  death.  The  remainder  man 
applied  for  an  injunction  to  restrain  him,  but  could  not  prevail. 
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35.  A  bond  to  restrain  a  tenant  in  tail  from  committing  waste  *-.  '^  ■  ^  Ji^^J 

is  void.     Thus  where  a  person  settled  lands  on  his  daughter,  and  Jervisv.Uruton, 

the  heirs  of  her  body ;  and  took  a  bond  from  her  not  to  commit  ^^^*  ,^]^^^  //, 

waste  ;  the  bond  was  put  in  suit :  but  the  Court  held  it  to  be  an  ^'*<-2'  ^/.tux  a^^oJ^- 

idle  bond,  and  decreed  it  to  be  delivered  up  to  be  cancelled.  ^  9.i>t^»^  /"r-  ^/. 
SG.^tfstat^  tail  are  subject  to  the  courtesy  of  the  husband.  Subject  to 

1      /^        1  /.     1  •  ^  ,  •    1  •       •  1       J      •  ui  curtesy  and 

and  the  dower  of  the  wife,  which  are  incidents  inseparably  an-  dower, 
nexed  to  them,  as  will  be  noticed  under  these  titles. 

37.  It  has  been  stated  that  whenever  a  particular  estate  in  But  not  to 
land  vests  in  the  person  who  has  the  fee  simple  in  the  same  land,  ^it.  i.' 
such  partici'lar  estate  is  immediately  drowned  or  merged  in  it. 
In  consequence  of  this  principle,  if  an  estate  has  been   given 
before  the  statute  De  Bonis  to  A.,  and  the  heirs  of  his  body,  if  the 
fee  simple  was  limited  to  A.  by  the  same  conveyance,  or  came  to 
him  afterwards,  the  estate  tail  would  have  become  merged.     But  Plowd.296. 
it  was  determined  by  the  judges  in  the  reign  of  Edward  III.  that 
an  estate  tail  could  not  be  merged,  surrendered,  or  extinguished, 
by  the  accession  of  the  greater  estate.     So  that  a  man  may  have 
at  the  same  time,  and  in  his  own  right,  both  an  estate  tail,  and 
the  immediate  reversion  in  fee  simple,  in  the  same  land. 

The  reason  of  this  determination  was,  that  the  object  of  the 
statute  De  Bonis  being  to  render  estates  tail  unalienable,  if  they 
were  allowed  to  merge  in  the  fee  simple,  an  obvious  mode  of 
destroying  them  might  have  been  adopted  by  the  tenant  in  tail's 
purchasing  the  reversion.  ,/y,,,   ^    ,.^/,u^..^ /^/«^  y  J^^./^^W  ^. 

39.  Tenant  in  tail  having  an  estate  of  inheritance  has  a  right  Tenant  in  tail 

""  .  1  •   1      1    '^entitled  to  the 

to  all  deeds  and  muniments  belonging  to  the  lands;  which  the  deeds.  Papillon 

Court  of  Chancery  will  order  to  be  given  up  to  him,  (c)-:^  wl*47i'.^  ^' 

40.  Tenant  in  tail  having  on  lya  particular  estate,  and  not  is  not  bound  to 
the  entire  property,  he  is  not  bound  to  pay  off  any  charges  or  EJancfs!''''""'' 
incumbrances  affecting  the  estate.     But  where  a  tenant  in  tail 

does  pay  off  an  incumbrance  charged  on  the  fee  simple,  the  pre-  jones  v.  Mor- 
sumption  is  that  such  payment  was  made  in  exoneration  of  the  ^ofi.  /,  i^,  £/,y 
estate;  because  he   may,   if  he  pleases,   acquire   the  absolute  l^\2^'^'^y^^,^^j^ 
ownersliip.     But  the  tenant  in  tail  may  by  taking  an  assign-  Kirkhaml'?'""   ^^^ 
ment  of  the  incumbrance  to  a  trustee  for  himself,  or  by  several  Smith. 

X  it*  ID*  C*  4* 

other  acts,  charge  the  estate  with  the  payment  of  such  incura-   /^■'^^  /9j  -:.6j, 

brance.  ^  ^<\./zr/A>.^ 

U^c)  He  who  is  entitled  to  the  land  has  also  a  right  to  the  title  deeds  affecting  it. 
Harrington  v.  Price,  3  Barn.  &  Add.  170,] 
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Shrewsbury  v  41.  The  Earl  of  Shrewsbury  being  tenant  in  tail  under  an  act 

f  Veriun/i27.  ^^  parliament,  which  restrained  him  from  alienation,  unless  he 
conformed    to    the   established    religion,   and    being   a   Roman 
'y'^'^^'^'tfatholic,  paid  off  a  sum  of  15,000/.  charged  on  the  estate  for  his 
"7  ^^  *''*''     •*  sisters'  portions,  without  taking  any  assignment  of  the  term  by 
"V"^*^^  ^y  '^^  which  that  sum  was  secured,  or  any  declaration  of  trust  of  it  for 

«..   \/a.i£  _  jKl  ■  1  1  •       J 

-     ./  .'     .        himself.     In  1751  Lord  S.  by  deed,  recitmg  that  he  was  seised 


•«^    L-fi^     *<« 


rwx^i*-mq 


/•/  /  ^y  of  the  freehold,  subiect  to  tins  charge,  that  he  had  paid  off  the 
/  /^.t^  ^J-  /^P0''*^'0"  of  0"6  ^^  ^^'^  sisters,  and  part  or  the  portion  ot  another, 
n  -uf^-^u^fu/  ^"d  that  as  none  of  the  portions  had  been  raised  under  the 
i't'^t/  em^i  terms,  he  had  a  right  to  have  them  raised  for  himself:  he  in 
?>  ^V  9fctt.f<<rf  consideration  of  1000/.  conveyed  an  advowson,  being  part  of  the 
?  €4As^  4^i.i,i,/'/  premises  comprised  in  the  term,  to  one  Robinson;  the  trustees 
^y*t^.^v<<«/vt^*/^,Qj-jggj^l-g(l^  j^jj^l  yyg,.g  parties,  upon  condition  that  the  considera- 
^uJf^.y^*^  'fron  should  go  in  discharge  of  the  portions.  Lord  S.  died  in 
4  *  "/^^^'^  -  YyI<^^^  leaving  a  will :  but  without  taking  any  notice  of  his  right 
xtt^M^^iet  ^.ie<.  ^Q  i^g  i-eiji^ijursed  this  sum,  or  doing  any  other  act  by  which  his 
,.v;  r^^'.T^  -;.   intgntion  ^ould  be  known. 

'  ■  ^^"'  A  bill  was  brought  by  his  personal  representative  against  the 

next  tenant  in  tail,  and  the  trustees  of  the  term,  praying  that 
they  might  be  compelled  to  raise  such  sums  as  were  paid  by  the 
late  earl  to  his  sisters. 

Lord  Thurlow  said  that,  in  the  transaction  of  1751  respecting 

the  advowson,  there  was  a  perfect  and  distinct  recognition  that 

isVes.  173.       the  circumstance  of  paying  off  the  charge  did  make  Lord  S.  a 

creditor;  and  decreed  for  the  plainjUff.         ^^^^/  ^..v^..^  ^^  fA... 
•/•       C/i^A^'.'         ^^'  ^*  ^^^  formerly^held  that «  tenant  in  tail  was ^R©t  even 
(tv^  2-J-f  tDOundto  pay  the  interest  of  any  incumbrances  charged  on  the 

Tit,15.  c.  4.      estate:  but  it  has  since  been  resolved,  that  insoiJie-cases-to  is 
0*..  ^  A/^/rf<     bound  to  keep  down  the  interest,    fiu.  /^/^/    "i^U-t  ^^<i   Az^i 
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CHAP.  II. 

Power  of  Tenant  in    Tail   over  his   Estate,  and  Modes  of 
Barring  it. 


Sect.  1    Could  only  alien  for  his  own 
Life. 
4.  His  Alienation  not  absolutely 

void. 
6.  Sometimes  a  Discontinuance. 
II.  Sometimes  voidable  by  Entry. 
11.  When  it  Creates  a  Base  Fee. 
17.  Cannot  Limit  an    Estate  to 
Commence  after  his  Death. 
20.  ExceiMon. 
24.  The    Issue   not  bound  by   his 

Ancestor's  Contracts. 
31.  Unless  he  Confirms  them. 


Sect.  33.  Nor  Subject  to  his  Debts. 
34.  Except  Croivn  Debts. 

39.  Tenants   in  Tail  may  make 

Leases. 

40.  Are  Subject  to  the  Bankrupt 

Laws. 
45.  And  to  Forfeiture  for  Trea- 
son. 

51.  Bxit  not  for  Felony. 

52.  Modes  of   Barring  Estates 

Tail. 
05.  And  Money  Entailed. 


Section  I. 
The  statute  De  Bonis   efFectine  a   perpetuity   restrained   the  Could  only  alien 

^  ^      '  for  his  own  life. 

tenant  in  tail  from  alienating  his  estate,  by  any  mode  whatever, 
for  a  greater  interest  than  that  of  his  own  life.  Thus  Littleton 
says,  s.  650,  "  If  tenant  in  tail  grants  all  his  estate  to  another, 
the  srantee  has  no  estate  but  for  term  of  life  of  the  tenant  in 
tail,  and  the  reversion  of  the  tail  is  not  in  the  tenant  in  tail ;  be- 
cause he  has  granted  all  his  estate,  and  his  right,  8cc. 

2.  It  is  however  observable  that  the  words  of  the  statute  De 
Donis,  by  which  the  alienation  of  an  estate  tail  is  prohibited, 
only  extend  to  the  original  donee,  and  not  to  his  issue  —  nee 
haheant  iUi,  quibus  tenementum  sic  fiierit  datum,  potestatem  alien- 

andi.     But  still  the  prohibition  was  extended  by  the  judges  to  piowd.  13. 

the  issue  in  infinitum.     And  Broke  says,  the  omission  of  the  heirs  ^k TiuParl.' 

of  the  donee  in  the  statute,  was  a  misprision  of  the  clerk.  91. 

3.  Lord  Coke,  in  his  comment  on  this  statute,  says — "  It  was  2  Inst.  336. 
adjudged  by  Beresford  that  the  issues  in  tail  should  not  alien, 
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no  more  than  they  to  whom  the  land  was  given,  and  that  was  the 
intent  of  the  makers  of  the  act ;  and  it  was  but  their  negligence 
that  it  was  omitted,  as  there  it  is  said.  In  this  case,  by  way  of 
purchase,  the  land  is  given  to  the  donees,  and  by  way  of  limi- 
tation to  the  issues  in  tail ;  and  therefore  by  a  benign  interpre- 
tation, the  purview  of  this  extends  to  the  issues  in  tail." 

His  alienation  4.  Although  tlifi  statute  De  Doiiis  restrained  tenants  in  tail 

not  absolutely        r.  ^•  •  ^     •  c  i  •  ^iij.f 

void.  irom  alienatmg  then'  estates  for  any  longer  mterest  than  that  ot 

their  own  lives:  yet  this  must  not  be  understood  literally,  that 
the  grantee  had  only  an  estate  for  the  life  of  the  tenant  in  tail, 
which  determined  /pso  facto  by  the  death  of  the  tenant  in  tail. 

1  Ld.  Raym.      All  that  was  meant,  was,  that  the  grantee's  estate  was  certain 
779  .  ° 

and  indefeasible  during  the  life  of  the  tenant  in  tail  only,  upon 

whose  death  it  became  defeasible  by  his  issue,  or  the  remainder 
man  or  reversioner.    "* 
Walter V.  5.  It  was,   however,  Otherwise,  where  anything  was  granted^ 

Bould,  ,      /<  1  IT  ,     <i  r  1    ~  . 

Bulst.32.  out  or  an  estate  that  was  entaned,  as  a  rent,  &c.;  tor  such  grant 

• .  ■  ^  y^  w--.-    became  absolutely  void  by  the  death  of  the  grantor,  and  could 

never  be  made  good. 
Sometimes  a  6.  The  law  Considers  the  tenant  in  tail  as  having  not  only  the 

tliscontinuancei  •  i      .     i        .i  •    ^  .       r  •  i  •    i       -^ 

possession,  but  also  the  right  ot  possession  and  inheritance,  m 
him;  he  has  therefore  been  allowed  to  alienate  them  by  certain 
modes  of  conveyance,  so  as  to  take  away  the  entry  of  the  issue, 
and  drive  him  to  his  action,  which  is  called  a  discontinuance. 
Lit.  s,  595.         Fo''  —  "seeing  he  had  an  estate  of  inheritance,  the  judges  com- 

2  lnst.335.         pared  it  to  the  case  where  a  man  was  seised  in  ri"ht  of  his  wife, 

1  —  325.  a.  '  " 

or  a  bishop  in  right  of  his  bishopric,  or  an  abbot  in  right  of  his 
monastery." 

7.  [Before  the  recent  statutes  of  the  3  &  4  Will.  4.  chapters 
27  and  74.  an  estate  tail  might  be  discontinued  by  five  different 

Co.  Lit.  325.       modes  of  conveyance,  namely,  by  a  feoffment,  fine,  release,  confir- 

2  Bur    704        niation,  (the  two  latter  accompanied  with  warranty)  and  by  a 

recovery  not  duly  suffered,  as  where  there  is  no  voucher  over  of 
tenant  in  tail,  so  as  to  bar  the  issue  or  remainders  over.  A  re- 
covery duly  sufibred  has  been  sometimes  termed  a  discontinu- 
ance, but  from  its  peculiar  operation  it  is  an  absolute  conveyance 
by  the  tenant  in  tail. 

8.  No  discontinuance,  strictly  speaking,  could  be  effected  by 
what  was  termed  an  innocent  conveyance  of  the  tenant  in  tail  in 

y. 
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possession,  such  as  lease  and   release,  covenant  to  stand  seised, 
or  bargain  and  sale  and  grant. 

9.  The  effect  of  a  discontinuance  was  to  pass  a  fee-simple  Co.  Lit,  327.  b. 

^  .  Lit,  s,  599. 

under  a  new  and  wrongful  title,  and  to  divest  the  estates  in  re-  Doev,  Finch, 

mainder  and  reversion,  taking  away  from  the  discontinuees  their  283!*^ 

right  of  entry,  and  putting  them  to  their  right  of  action.     And  |^«e  y- Jones, 

to  work  a  discontinuance,  the  tenant  in  tail  must  be  tenant  in  528. 

.,  .  .  Driven).  Ilussey 

tail  in  possession.  1 II.  bl  269. 

10.  But  where  the  reversion  and  remainder  could  not  be  dis-  |^j°^  ^ {^"^238. 
continued,  the  tenant  in  tail  could  not  discontinue  the  estate  243. 

tail  [*]  ;  as  where  the  reversion  or  remainder  was  in  the  crown  ;  3^5 '^''*^"' 

for  the  kino;  is  a  body  politic,  of  all  others  most  high  and  worthy,  Walsingham's 
,  Pill  «=ase.     Plowd. 

out  of  whose  person  no  estate  of  inheritance  or  freehold  can  552.  562. 
pass  or  be  removed  without  matter  of  record.  ^vio.  4.  c.  74. 

11.  A  tenant  in  tail  mio-ht  also,  before  the  late  act  to  abolish  ^-  ^^• 
fines  and  recoveries,  (3  &,  4  Will.  4.  c.  74.)  (d)  alienate  his  estate  avoidable  by 
by  other  modes  of  conveyance,  which  only  transferred  the  pos-  ^^^y-    , 
session,  not  the  right  of  possession.     These  alienations  by  inno-  Tit.  35,  c.  12. 
cent  assurances  did  not  become  ijyso  jacto  void   by  the  death  01  779.  792. 
the  tenant  in  tail ;  but  must  have  been  avoided  _by  the  entry  of 

the  issue.     Thus,  if  a  tenant  in  tail  exchanged  his  estate  with  a  7T,  R,  278. 
tenant  in  fee  simple,  it  would  be  good,  till  avoided  by  the  entry 
of  the  issue  in  tail. 

12.  But  by  the  above  stat.  3&  4  Will.  4.  c.74.  §  2.  14.  fines.  Discontinuance 

'  .  /.,!  ii-ii<^  loi        since  31st  Dec.^ 

recoveries,   and  warranties  of  land,  are  abolished  from  the  31st  1 833,  virtually 
December,  1833;  and  by  the  statute  of  limitations,  ib.c.  27.  s.  39.  ^  "'^  ^  • 
it  is  enacted,  "  That  no  discontinance  or  warranty  which  may 
happen  or  be  made  after  that  day,  shall  defeat  any  right  of  entry 
or  action  for  the  recovery  of  land."     It  is  conceived,  therefore, 
that  no  discontinuance,  according  to  its  strict  legal  import,  can 
be  affected  after  the  period  specified  in  the  above  acts  ;  for  what- 
ever may  be  the  form  of  discontinuance,  the  above  statute  takes  c.  27,  s.  39, 
away  its  effect. 

13.  By  the  tenth  section  of  the  latter  act  it  is  enacted,  "That 
a  mere  e^itry^ shall  not  be  deemed  possession  within  the  meaning_ 
of  the  act."  _ 

[  (d)  This  statute  does  not  relate  to  Ireland  except  where  expressly  named,  s.  92 ; 
and  the  reader's  attention  to  this  important  exception  is  requested  in  reference  to  all  Ihe 
notices  of  the  stat.  3  &  4  Will.  4.  c.  74.] 
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When  alien-  14.  Where  before  the  act  of  3  &4  Will.  4.  c.  74.  the  tenant 

ation  oftonant      j^^  ^^jj  r^iigj-jgj  j-jjg  fgg  ^y  j^,^y  fQ,.,^^  ^f  conveyance,  other  than  a 

in  tail  creates  a  J        J  J  ' 

base  fee.  valid   commou   recovery,  his  ahenec  had  prima  facie  only   an 

estate  of  inheritance,  descendible  to  his  heirs  as  long  as  the 
tenant  in  tail  had  issue  inheritable  under  the  entail,  which  was 
called  a  base  or  qualified   fee.     Where  this  alienation  was  by 
what  was  termed  an   innocent  conveyance,  the  estate  of  the 
alienee,  upon  the  death  of  the  tenant  in  tail,  could  be  avoided 
by  the  entry  of  the  issue  in  tail :  where  the  alienation  was  made 
by  feoffment,  without  fine,  or  by  fine  without  proclamations  or 
recovery  not  duly  suffered,  the  issue  were  put  to  their  action  in 
Tit,  35.  c.  9.       order  to  avoid  the  fine.     Where,  however,  a  fine  was  duly  levied 
with  proclamations  by   the   tenant  in  tail,  both  the  entry  and 
action  of  the  issue  were  taken  away.     Until  this  base  fee  was 
determined,     it   had   all   the   incidents   of  an    estate    in    fee 
simple. 
3  &4  Will.  4.         15.  The  expression  base  fee  in  the  above  act,  means  cxclu- 
c.  74.  s.  1.         sively  that  estate  in  fee  simple,  into  which  an  estate  tail  is  con- 
verted where  the  issue  in  tail  are  barred ;  but  the  persons  claiming 
estates  in  remainder  are  not  barred. 
Sutton  V.  Stone,       16.  Before  the  late  statute  for  abolishing  fines  and  recoveries, 
"  ■        where  a  tenant  in  tail  made  a  conveyance  in  fee  for  a  valuable 

consideration,  the  Court  of  Chancery  would  decree  him  to  make 
a  good  title.     Mr.  Justice  Wright  is  reported  to  have  said  that 
the  Court  would  not  point  out  what  title  the  tenant  in  tail  should 
make,  but  would  decree  him  to  make  such  title  as  he  is  capable 
of  doing.] 
Cannot  limit  an       17.  Where  a  tenant  in  tail  [by  a  deed  not  in  conformity  with 
menL^^'aS'us    the  3  &  4  Will.  4.  c.  74.]  limits  an  estate  to  commence  after  his 
death.  Q^n  death,  it  is  absolutely  void  ;  and  he  continues  to  be  tenant 

in  tail  as  before ;  because  there  the  issue  in  tail  has  a  right  para- 
mount, per  formam  doni. 
Bedingfield's  18.  A  tenant  in  tail  covenanted  to  stand  seised  to  the  use  of 

Wiz.'895.'  himself  for  life,  after  to  the  use  of  his  eldest  son,  and  his  heirs. 

2Rep.  52.  a.      It  was  resolved  that  the  son  should  not  have  the  land  by  this 
covenant ;  for  when  the  tenant  in  tail  covenanted  to  stand  seised 
to  the  use  of  himself  for  life,  it  was  as  much  as  he  could  lawfully 
Blithman's         do.      The  limitation  over   was  void  ;    and   he  was  seised    as 

case,  1     f 

Tit.  6.  c.  3.       wefore. 
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19.  A  tenant  in   tail  covenanted,  in  consideration  of  natural    iMachell  i. 

Claike, 

love  and  affection,  to  stand  seised  to  the  use  of  himself  for  life,   2  Ld.Raym. 

77ft 

remainder  to  his  eldest  son  in    tail,  &c.     The  question   was,   7  ^[^^  ^g 

whether  the  tenant  in  tail  had  made  any  alteration  in  his  estate    ''  —  ^^• 

^  2  Eden.  R.  357- 

by  this  covenant. 

Lord  Chief  Justice  Holt  delivered  the  opinion  of  the  court. 
He  said  it  had  been  made  a  question  if  tenant  in  tail  bargained  i'i(/«  Tit.  32. 
and  sold,  or  leased  or  released,  or  covenanted  to  stand  seised  of 
lands  entailed,  to  another  in  fee,  whether  the  estate  conveyed 
determined  by  the  death  of  the  tenant  in  tail,  or  continued  till 
the  actual  entry  of  the  issue  in  tail.  He  held  that  such  estate 
continued  till  the  actual  entry  of  the  issue  in  tail,  for  these  rea- 
sons,— 1.  Because  tenant  in  tail  had  an  estate  of  inheritance  in 
him ;  and  before  the  statute  De  Donis,  it  was  held  that  such 
estate  was  a  fee  simple  conditional.  Then  the  statute  made  no 
alteration  as  to  the  tenant  in  tail  himself,  but  only  made  provision 
that  the  issue  in  tail  should  not  be  disinherited  by  the  alienation 
of  his  ancestor.  By  Coke  Lit.  18.  it  appeared  that  a  base  fee 
might  be  created  out  of  an  estate  tail ;  where  it  was  said,  that  if 
a  gift  in  tail  was  made  to  a  villein,  and  the  lord  entered,  he  had 
a  base  fee.  Then  if  a  base  fee  might  be  created  out  of  an  estate 
tail,  there  was  great  reason  that  the  bargainee,  &c.  of  tenant  in 
tail  should  have  it.  2.  The  tenant  in  tail  had  the  whole  estate 
in  him ;  therefore  there  was  no  reason  why  he  could  not  divest 
himself  of  it,  by  grant,  bargain,  and  sale,  &c.  since  the  power  of 
disposition  was  incident  to  the  property  of  every  one.  3.  It  was 
no  prejudice  to  the  issue  in  tail,  therefore  no  breach  of  the  statute 
De  Donis.  Indeed  there  were  strong  words  in  the  act  for  re- 
straining alienations  to  the  prejudice  of  the  issue  in  tail,  where 
it  says,  Quodjinis  ipso  jure  sit  nuUus,  &c.  ;  yet  the  construction 
of  the  said  words  had  always  been,  that  the  entry  of  the  issue 
was  tolled  by  such  fine,  and  he  was  driven  to  his  formedon. 
Therefore  if  an  act,  which  drove  the  issue  in  tail  to  his  formedon 
would  not  be  a  breach  of  the  statute,  much  less  would  it  be  a 
breach  of  the  statute  to  drive  the  issue  in  tail  to  enter,  to  avoid  a 
bargain  and  sale  by  his  ancestor.  As  to  authorities,  Seymour's  10  Rep.  95. 
case  was  in  point,  where  it  was  held  that  the  bargainee  of 
tenant  in  tail  had  a  descendible  estate.  In  3  Co.  Rep.  84  h.  the 
case  in  Littleton,  §  613.  was  put  and   considered;  and  there  it 

VOL.   I.  G 
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was  licld  tliat  the  words  ought  not  to  be  literally  understood. 
Those  of  Littleton  were,  that  if  tenant  in  tail  granted  totum 
statuni  siiiim  to  I.  S.  and  his  heirs,  and  made  hiin  Hvery  of  seisin, 
yet  his  estate  determined  by  the  death  of  the  tenant  in  tail.  But 
this  ought  to  be  understood,  that  it  was  no  discontinuance,  but 
7  Mod.  26.  would  drive  tlie  issue  in  tailj  to  enter  to  avoid  it.     4.  That  in 

this  case  the  covenant  to  stand  seised  did  not  alter  the  estate 
tail,  but  it  still  continued.  The  reason  was,  that  though  the 
tenant  in  tail  mijiht  make  a  conveyance  of  the  estate  in  his  life- 
time,  which  should  be  good  and  binding,  till  avoided  by  the 
issue ;  yet  any  conveyance  which  he  made  to  commence  after 
his  death,  should  be  void;  if  by  possibility  it  might  not  take 
effect  during  his  life.  The  estate,  by  this  covenant,  was  to  com- 
mence from  and  after  the  death  of  the  tenant  in  tail  ;  and  the 
instance  put  of  a  lease  for  years  was  apposite.  If  a  tenant  in  tail 
made  a  lease  for  years  not  warranted  by  the  statute  32  Hen.  8, 
to  commence  immediately,  or  which  might  possibly  commence 
during  his  life,  such  lease  was  avoidable  only  by  his  issue,  on  his 
death ;  but  if  he  made  a  lease  to  commence  from  and  after  his 
death,  it  was  ipso  facto  void.  Now  this  remainder  was  limited 
to  commence  from  and  after  the  death  of  the  tenant  in  tail,  there- 
fore it  was  void  ;  it  might  be  said  that  here  he  covenanted  to 
stand  seised  to  the  use  of  himself  for  life,  the  remainder  over,  so 
that  the  estate  to  arise  upon  the  covenant  to  stand  seised  did 
arise  in  his  own  lifetime.  To  this  it  was  answered,  that  the  co- 
venant to  stand  seised  to  the  use  of  one's  self  was  void,  except 
for  the  sake  of  the  remainder  over ;  that  the  remainder,  being  to 
conmience  after  his  death,  was  void  ;  and  the  covenant  to  stand 
seised  to  his  own  use  could  not  be  good,  for  the  sake  of  a  void 
thino-. 

What  was  the  reason  that  such  estate  was  void,  when  it  was 
limited  to  commence  after  the  death  of  tenant  in  tail  ?  It  was 
because  it  was  to  commence  at  a  time  when  the  right  of  the 
estate,  out  of  which  it  would  issue,  was  in  another  person  by  a 
title  paramount  to  the  conveyance,  viz.  per  formam  cloni.  A 
tenant  in  tail  had  an  estate  out  of  which  he  might  carve  other 
estates,  provided  he  did  it  out  of  the  estate  in  himself,  so  as  to 
make  it  rightful  in  its  creation,  but  otherwise  not.  For  it  would 
be  injurious  to  make  good  a  lease,  or  other  estate,  commencing 
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upon  the  right  of  another,  whose  title  was  paramount  to  the  lease 
or  estate  so  made.  In  the  principal  case  the  issue  in  tail  had  a 
title  paramount,  the  title  of  the  remainder,  by  virtue  of  the  cove- 
nant, the  very  minute  tlie  remainder  would  take  effect ;  that  was 
the  only  true  reason  ;  therefore  to  make  such  an  estate  to  take 
effect  upon  the  possession  of  the  issue,  whose  title  was  para- 
mount, would  be  to  make  an  estate  take  effect  by  wrong,  the  very 
minute  it  had  its  creation. 

Adjudged  that  the  remainder  was  void,  and  the  estate  tail  not  Doe  v.  Rivers, 
altered,  by  this  covenant. 

20.  It  was  however  laid  down  in  the  preceding  case,  that  an  Exception, 
estate  created  by  a  tenant  in  tail,  which  must,  or  by  possibility 
might,   commence  in  the   lifetime   of  the  tenant   in   tail,  was 

good. 

21.  Thus  if  a  tenant  in  tail  covenants  to  stand  seised  to  the  2  Ld.  Raym. 
use  of  the  covenantee  for  life,  remainder  to  I.  S.  in  fee,  or  to  the 

use  of  I.  S.  for  life,  remainder  to  I.N.  in  fee;  the  remainder  is 
good,  till  avoided  by  the  entry  of  the  issue  in  tail,  although  the 
tenant  in  tail  dies  before  the  remainder  takes  effect ;  because  the 
estate  for  life  takes  effect  immediately,  and  the  remainder 
might  by  possibility  have  taken  effect  in  the  life  of  the  tenant  in 
tail. 

22.  So  if  tenant  in  tail  releases  to  I.  S.  in  fee,  to  the  use  of  Idem. 
himself  for  life,  remainder  to  I.  N.  in  fee,  after  his  death ;  this 
remainder  is  good,  though  it  is  to  commence  after  the  death  of 

the  tenant  in  tail ;  because  it  arises  out  of  the  estate  of  the  Doe  v.  Rivers, 
releasee;  which  estate  would  have  been  good,  till  avoided  by 
the  entry  of  the  issue  in  tail. 

23.  [Upon  the  preceding  sections,  12  to  17  inclusive,  it  may  be 
observed  that  under  the  late  act  for  abolishing  fines  and  reco- 
coveries,  the  tenant  in  tail  may,  by  any  species  of  deed  duly  en- 
rolled and  otherwise  made  in  conformity  with  the  act,  absolutely 
dispose  of  the  estate  of  which  he  is  seised  in  tail,  in  the  same 
manner  as  if  he  were  absolutely  seised  in  fee.  If  such  assurance 
is  not  in  conformity  with  the  act,  and  not  thereby  abolished,  it 
will  of  course  be  left  to  have  all  the  operation  it  would  have  had 
before  the  act,  so  far  as  it  is  not  thereby  controlled.] 

24.  The  issue  in  tail  is  not  bound,  either  at  law  or  in  equity.  The  issue  not 

to  complete  any  contract  or  agreement  made  by  his  ancestor,  ancestor's  "^ 

Q  2  contracts. 
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respecting  the  estate  tail;  because  the  issue  claims  per  fnrmam 

(h)ii,  from  the  person  by  whom  tlie  estate  tail  was  originally 

granted,  not  from  his  immediate  ancestor,  (g) 

.TRep. 4i.b.  25.  It  was  formerly  held  that  a  covenant  by  a  tenant  in  tail 

^  ! '■  ^^  IPf :  " '  ^ ■  to  levy  a  fine,  upon  a  valuable  consideration,  and  a  decree  of  the 

2  \  es.  6.34.  j  ^      i 

Hill  D-  Carr,        Couit  of  Chancery  that  he  should  do  so,  would  bind  the  issue  in 

1  Cha.Ca.  294.        .,        rr.,  •        i  ■  i  .  i  j    •.  j 
Cavendish          tau.      Ihis   dcctrme  was,  however,  soon  altered,  and  it  was  de- 

'liob  °^u:3' '         termined  tliat  a  court  of  equity  cannot  dispense  with  any  of  those 

2  Vent.  350.        forms  which  the  law  requires  to  bar  estates  tail. 

Jenkins  v.  26.  A  tenant  in  tail  made  a  mortgage,  without  levying  a  fine, 

Kevmes,  ^j^.]^  ^  Covenant  for  further  assurance,  and  died.     Lord  Keeper 

1  Lev.2J/.  _  ' 

Bridgeman  would  not  compel  the  issue  to  make  the  assurance 

good  ;    though  the  father  might  have  done  it  by  fine  or  recovery. 

Herbert  y.  27.  A  tenant  in  tail  entered  into  articles,  concerning  his  lands, 

2  aT^'f    ''R       ^^^  payment  of  his  debts;  but  died  without  doing  any  act  to  de- 

stroy the  estate  tail.     It  was  decreed  that  this  agreement  could 

not  be  executed  against  the  heir  in  tail. 
Sangon  r.  28.  A  decree  was  obtained  against  a  tenant  in  tail,  who  had 

{;ilb!^R!'iG4.     contracted  for  the  sale  of  his  estate,  and  received  a  great  part  of 
Utaie  V.  ^j^^  consideration,  to  compel  hira  to  levy  a  fine,  and  suffer  a  re- 

J.ower,  '  ._''■- 

2  Vein.  306.       covery.     The  tenant  in  tail  stood  out  all  process  against  him,  to 
^-  ^'■tS'^  ffS    a  contempt  and  died.     A  bill  was  then  brought  against  his  issue 
^/.,,    'jy%"''''  to  revive  the  decree  aoainst  him,  which  was  dismissed, 
.li' Wharton  t.  29.  A  tenant  in  tail  covenanted  to  settle  a  jointure  on  his  wife. 

'^'o  v'\^n',""3  In  order  to  perform  his  covenant,  he  acknowledged  a  fine,  but 

**  '^•^^  jigfl  before  it  was  perfected.     The  Court  of  Chancery  refused  to 

supply  this  defect  against  his  issue. 
Luttreili'.  30.  Where  a  person  is  prevented  from  barring  an  estate  tail 

by  force  and   management,  the  Court  of  Chancery  will  compel 
the  parties  to  act  as  if  the  recovery  had  been  suffered. 
Unless  he  con-         31.  If  the  issue  in  tail  does  any  act  towards  carrying  the  con- 
firms them.         tract  or  agreement  of  his  ancestor  into  execution,  it  will  then 
become  binding  on  him  ;  and  he  will  be  compelled  in  equity  to 
perform  it. 
Ross  V.  lloss,  32.  Francis  Ross  having  issue,  James  liis  legitimate  son,  and 


Olmius, 

Tit.  36.  c.  11. 


1  Cha.  Ca.  171. 


[  (^)  I^y  ^^^  ^*^*-  3  &  4  Will.  4.  c.  74.  s.  40.  it  is  provided  that  no  disposition  by  a 
tenant  in  tail,  resting  only  in  contract,  either  express  or  implied,  or  otherwrise,  and 
whether  supported  by  a  valuable  or  meritorious  consideration  or  not,  shall  be  of  any 
force  at  law  or  in  equity,  under  the  act,  notwithstanding  such  disposition  shall  be  made 
or  evidenced  by  deed.] 
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John  a  bastard,  devised  lauds  to  John  in  tail.  James  having 
copyhold  lands  by  descent,  James  and  John  agreed  to  exchange 
their  estates.  The  agreement  being  executed  James  obtained  a 
decree  against  John  to  levy  a  fine  of  his  estate  tail,  and  by  that 
means  to  settle  it  on  James.  John  died  in  contempt  for  not  obey- 
ing the  decree  :  his  issue  entered  on  the  copyhold  estate,  and  con- 
tinued in  the  enjoyment  of  it;  inconsequence  of  which  a  bill 
was  filed  against  him  by  James,  to  perform  the  agreement  made 
by  his  father. 

It  was  said  by  the  Court,  that  if  a  tenant  in  tail  agrees  to 
convey,  he  is  bound  by  that  agreement :  if  he  dies  without  per- 
forming it,  his  issue  is  not  bound  to  perform  it.  But  if  the  issue 
accepts  of  the  agreement,  and  enters,  as  in  this  case,  on  the  lands, 
it  then  becomes  his  own  agreement,  and  will  bind  him.  So 
decreed  against  the  defendant. 

33.  The  issue  in  tail  is  not  subject  to  any  of  the  debts  or  Nor  subject  to 
incumbrances  of  his  ancestor.      Therefore,  if  a  tenant  in  tail 
acknowledges  a   statute  or  recognizance,  upon  which  the  land   Bro.  Ab.  Tit. 
entailed  is  extended,  the  issue  in  tail  may  enter,  upon  the  death   J^ecogn.pl.  7. 
of  the  ancestor,  and  oust  the  creditor. 

34.  Estates  tail  were  not  originally  liable,  in  the  hands  of  the  Except  crown 
issue,  to  the  payment  of  debts  due  by  the  ancestor  to  the  crown. 

But  it  is  enacted  by  the  statute  33  Hen.  VIII.  c.39.  s.  75,  That  ^ /^ -^ L  ^^:^\ 

all  manors,  lands,   tenements,   and  hereditaments  wliich  shall     ^'^ ^-^ 

come  or  be  in  the  possession  of  any  person  or  persons  to  whom 

the  same  shall  descend,  revert,  or  remain  in  fee  simple,  or  in  fee 

tail  general  or  special,  by,  from,  or  after  the  death  of  any  of  his 

or  their  ancestors,  whose   heir  he  is  ;   which  said   ancestor  or 

ancestors  was  or  shall  be  indebted  to  the  king,  or  to  any  person 

or  persons  to  his  use,  by  judgment,  recognizance,  obligation,  or 

any  other  specialty,  the  debt  whereof  shall  not  be  paid  ;  then 

and  in  such  case  the  same  manors,  &c.  shall  be  and  stand  charged 

and  chargeable  to  and  for  the  payment  of  the  said  debt.  ^ 

35.  Upon  the  construction  of  this  act,  it  was  resolved  by  the  Amleison's 
barons  of  the  Exchequer  in  41  Eliz.   on  conference   had  with  case. 7  iiep.21. 
Popham,  Ch.  J.  and  divers  other  justices,    l.That  before  this 

statute,  if  tenant  in  tail  became  indebted  to  the  king  by  judo- 
ment,  recognizance,  obligation,  or  otherwise,  and  died,  the  king 
should  not  extend  the  land  in  the  seisin  of  the  issue  in  tail ;  for 
the  king  was  bound  by  the  statute  T)e  Donis;  as  it  was  adjudged  Antc,c.  i.s.30. 
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Tit.  i.s.  G8.  in  Lord  Berkeley's  case.  2.  That  if  the  tenant  in  tail  becomes 
indebted  to  the  king,  by  the  receipt  of  the  king's  money,  or 
otherwise,  unless  it  be  by  judgment,  recognizance,  obligation,  or 
other  specialty,  and  dies  ;  the  land  in  the  seisin  of  the  issue  in 
tail  shall  not  be  extended  for  such  debt  of  the  king's.  For  this 
statute  extends  only  to  the  said  four  cases  ;  and  all  other  debts 
remain  at  common  law.  3.  That  if  tenant  in  tail  becomes 
indebted  to  the  king  by  one  of  the  four  ways  above  mentioned 
in  the  said  act,  and  dies ;  and,  before  any  process  or  extent,  the 
issue  in  tail,  bonajide,  aliens  the  land,  it  shall  not  be  extended 
by  force  of  the  said  act.  For,  as  it  appears  by  the  words  thereof, 
it  makes  the  land,  in  the  possession  or  seisin  of  the  heir  in  tail 
only,  liable  against  the  issue  in  tail,  and  not  the  alienee.  For  the 
makers  of  the  act  had  reason  to  favour  the  purchaser,  farmer, 
&c.  of  the  heir  in  tail,  more  than  the  heir  himself ;  because  they 
are  strangers  to  the  debts  of  the  tenant  in  tail,  and  came  to  the 
land  bo)iaficle,  on  good  consideration.  4.  That  a  debt  originally 
due  to  a  subject,  to  which  the  king  becomes  entitled  by  attainder, 
forfeiture,  gift  of  the  party,  or  any  other  collateral  way,  was  not 
within  the  statute  ;  which  only  extended  to  debts  originally  due 
to  the  king,  by  judgment,  recognizance,  obligation,  or  other 
specialty. 

36.  Where  a  person  takes  an  estate  tail  by  gift  from  his 
ancestor,  on  good  consideration,  such  estate  is  not  liable  to  a 
debt  of  the  ancestor,  contracted  after  the  gift  was  made. 

Foskevv's  case,  37.  Foskew  being  seised  in  fee  of  the  manor  of  S.  in  consider- 
ation of  his  son's  marriage,  covenanted  to  levy  a  fine  of  the  said 
manor  to  the  use  of  himself  and  his  wife  for  their  lives,  remainder 
to  the  use  of  his  son  and  his  wife,  and  the  heirs  of  their  bodies. 
A  fine  was  levied  accordingly.  Foskew  afterwards  acknowledged 
a  recognizance  to  Queen  Elizabeth,  and  died  indebted  to  the 
crown.     The  manor  of  S.  was  extended  for  the  queen's  debt. 

It  was  argued  by  Coke,  that  the  manor  was  not  chargeable  by 
the  Stat.  33  Hen.  VIII.  For  the  object  of  that  statute  was  to 
make  lands  entailed  liable  to  the  king's  debts,  where  they  were 
not  so  before,  against  the  issue.  But  the  words  "  was  or  shall 
be  indebted"  should  not  be  intended  after  the  gift  made.  That, 
"  shall  be,"  was  to  be  intended  of  future  debts,  after  the  statute  ; 
whereas,  at  the  time  of  the  settlement,  Foskew  was  not  receiver 
or  other  officer  to  the  queen.     That  this  was  not  within  the 
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statute  ;  for  the  words  were,  by  gift  of  his  ancestors.  Here  the 
son  had  not  the  manor  by  gift  of  his  father,  but  rather  by  the 
statute  of  uses  ;  and  so  he  was  in  in  the  post,  not  in  the  per,  by 
his  ancestor ;  for  the  fine  was  levied  to  divers  persons,  to  the 
uses  aforesaid.  Nor  was  the  gift  a  mere  gratuity,  but  in  consi- 
deration of  marriage;  and  the  debt  accrued  not  till  after  the 
gift. 

He  admitted  that  if  there  had  been  any  fraud  in  the  case,  or 
any  purpose  in  Foskew,  when  he  made  the  conveyance,  to 
become  the  king's  debtor  or  officer,  it  w^ould  be  within  the  sta- 
tute, and  the  gift  had  been  a  mere  gratuity.  Resolved  that  the 
lands  should  be  discharged. 

38.  One  Hawthorn  having  an  office  which  rendered  him  an  Coxhead's  case, 
accountant  to  the  crown,  became  indebted  to  Queen  EHzabeth       °'  ^'^" 

by  obligation.  Two  years  after  he  covenanted  with  one  Cox- 
head,  in  consideration  of  his  son  marrying  his  daughter,  to  stand 
seised  to  the  use  of  himself  for  life,  remainder  to  the  use  of  Cox- 
head  and  his  daughter  in  tail.  Hawthorn  afterwards  accepted 
another  office  of  account,  by  reason  of  which  he  became  indebted 
to  the  crown,  and  committed  suicide. 

The  crown  having  seised  his  lands,  Coxhead  petitioned  that 
they  might  be  discharged  :  to  which  it  was  answered,  that  the 
lands  were  subject  to  what  was  due  to  the  crown  by  reason  of 
the  first  office,  which  he  had  before  the  conveyance,  by  the  sta- 
tute 13  Ehz. :  but  as  to  the  office  which  he  had  accepted  after 
the  conveyance,  the  arrears  of  that  was  not  a  charge  upon  the 
lands  conveyed.  Upon  Coxhead's  paying  the  arrears  of  the  first 
office,  he  had  an  amoveas  maniis. 

39.  In  conformity  to  the  principle  that  a  tenant  in  tail  can  Tenants  in  tail 

only  alien  or  charofe  his  estate  for  his  own  life,  all  leases  made  ™''^y  "^^i^e 
•^  ^  '  leases. 

by  tenants  in  tail  might  have  been  avoided  after  their  death,  by 

their  issue.    But  by  the  statute  32  Hen.  8.  c.  28.  tenants  in  tail 

are  enabled  to  make  leases  for  three  lives  or  twenty-one  years,  Tit.  32.  c.  5. 

which  shall  bind  their  issue  ;  though  not  the  persons  in  remainder, 

or  the  reversioner. 

40.  By  the  statute  6  Geo.  4.  c.  16.  s.  65.  repealing  21Jac.  1.  Are  subject  to 

in  ir»i  ••  ^1        1  1111         11    ^^^  bankrupt 

c.  ly.  s.  12.  the  commissioners  or  bankrupts  are  enabled  by  deed  laws. 
enrolled  to  make  sale  for  the  benefit  of  the  creditors,  of  any  manors 
or  hereditaments  whereof  any  bankrupt  is  seised,  of  anj.estate  iMont.  &Ma. 
tail  in  possession,  reversion,  or  remainder,  whereof  no  reversion 
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or  remainder  is  in  the  king,  of  the  gift  or  provision  of  his  majesty. 
It  is  further  provided  that  all  such  conveyances  shall  be  good 
against  the  said  bankrupts,  and  the  issue  of  their  bodies,  and 
against  all  persons  whatever,  whom  the  said  bankrupts,  by  fine 
or  common  recovery  or  other  ways  or  means,  might  cut  off  or 
debar  from  any  remainder,  reversion,  rent,  profit,  title,  or  possibi- 
lity in,  to,  or  out  of  the  said  manors,  &c. 

s.  16.  17.  41.  [The  Stat,  of  1  8c  2  Will.  4.  c.  56.   which  establishes  the 

Court  of  Bankruptcy,  repealed  the  above  act,  so  far  as  relates  to 
the  conveyance  of  the  bankruj)t's  real  estate  by  the  commis- 
sioners, and  by  s.  26.  enacts  that  the  bankrupt's  real  estate  shall' 
without  any  conveyance,  vest  in  the  assignees  for  the  time  being, 
by  virtue  of  their  appointment. 

42.  The  statute  for  abolishing  fines  and  recoveries,  3  &  4 
Will.  4.  c.  74.  s.  55.  expressly  repeals  the  above  statute,  6  Geo.  4. 
s.  65.  so  far  as  relates  to  estates  tail,  and  to  that  extent  (h)  also 
virtually  repeals  the  1  &  2  Will.  4.  c.  56.  s.  26.  ,•  and  by  s.  56. 
empowers  any  commissioner  acting   in  any  fiat  after  the  31st 

s.  59^  December,  1833,  by  deed  enrolled  within  six  months  after  its 

execution,  to  dispose  of  the  lands  of  any  bankrupt  tenant  in  tail 
to  any  purchaser  for  the  benefit  of  his  creditors,  and  to  create 
by  such  disposition  as  large  an  estate  as  the  bankrupt  himself 
could  have  done  under  the  act. 

s.  22.37.  43.  The  act  contains  various  provisions  respecting  persons  who 

are  to  be  the  protectors  of  the  settlement  by  which  any  estate 
tail  is  created,  and  requires  the  concurrence  of  such  protector  to 
enable  the  tenant  in  tail  to  make  an  absolute  disposition  of  the 
entire  fee,  so  as  to  bar  the  estates  in  remainder  dependent   u])on 

S.34.  58.  his  estate  tail.     Where  the  consent  of  such  protector  cannot  be 

obtained,  the  tenant  in  tail,  and  in  case  of  a  bankruptcy,  the  com- 
mi^^sioner,  is  empowered  to  convey_  abase  fee,  good  against  all 
persons  claiming  under  any  entail  in  the  tenant  in  tail.  The 
act  also  contains  provisions  for  enlarging  base  fees  into  absolute 
fees   upon  there  ceasing  to  be    a   protector  ;    and  contains  the 

(/i)  [The  statute  I  &  2  Will.  4.  c.  56.  is  still  in  force  respecting  the  real  estates  of 
which  a  bankrupt  is  seised  in  fee,  and  indeed  also  respecting  his  estates  tail  until  they  are 
conveyed  by  the  commissioners,   for  all  tiie  bankrupt's  real  estate  whatsoever,  is  by 
sect.  26.  vested  in  the  assignees  for  the  lime  being  on  their  appointment.     But  the  com- 
\  niissionefs  appear  to  be  the  proper  parties  to  convey  the  bankrupt's  estate  tail  under  the 

Stat.  3  &  4  Will.  4.  c.  74.  s.  66.  and  the  assignees  the  proper  parties  to  convey  the  bank- 
rupt's estates  in  fee  simple,  under  llie  1  &  2  Will.  4 .  c.  56.] 


s.  60.  61. 


Title  II.     Eslale  Tail.    Ch.  II.  s.  43,  44.  89  ^1 

following  additional  enactments  relating  to  bankrupts'  real 
estate. 

That  a  voidable  estate  created  in  favour  of  a  purchaser  by  an   «•  62. 
actual  tenant  in  tail  becoming  bankrupt,  or  by  a  tenant  in   tail  ^ 

entitled  to  a  base  fee  becoming  bankrupt,  shall  be  confirmed  by 
the  disposition  of  the  conmiissioner,  if  no  protector,  or  being  such 
with  his  consent,  or  on  there  ceasing  to  be  a  protector;  but  not 
against  a  purchaser  without  notice. 

That  the  acts  of  a  bankrupt  tenant  in  tail  shall  be  void  against  s.  63, 
any  disposition  under  the  act  by  the  commissioner. 

That  subject  to  the  powers  given  to  the  commissioner  and  to  s.  b"4. 
the  estate  in  the  assignees,  a  bankrupt  tenant  in  tail  shall  retain 
his  powers  of  disposition. 

That  the  disposition  by  the  commissioner   in  certain  cases  s.65. 
specified  shall  be  valid,  notwithstanding  the  bankrupt's  death  at 
the  time  of  the  disposition. 

That  every  disposition  by  the  commissioner  of  copyhold  lands  »•  66. 
where  the  estate  is  not  equitable,  shall  have  the  same  operation 
as  a  surrender,  and  that  the  person  to  whom  such  land  shall  have 
been    disposed   of,    may  claim  to  be    admitted    on    paying  the 
fines,  &c. 

That  the  assignees  may  recover  rents  and  enforce  covenants  «•  67. 
in  respect  of  the  bankrupt's  lands. 

That  the  provisions  of  the  act  relating  to  bankrupts  shall  ap-  s.  68. 
ply  to  their  lands  in  Ireland.] 

44.  Where  a  bankrupt  was  tenant  in  tail  in  possession,  the  Feaine'sOp.83. 
commissioners  of  bankrupts,  under  the  21st  Jac.  1.  c.  19.  s.  12.  g^'j.^"  11^595^/ 
were  enabled  to  convey  the  fee  simple  of  the  lands.  Where  he 
was  tenant  in  tail  in  remainder,  expectant  on  some  preceding 
estate,  the  commissioners  only  acquired  a  base  fee,  determinable 
on  failure  of  issue  of  the  bankrupt.  For  the  statute  only  enabled 
the  commissioners  to  make  such  a  title  as  the  bankrupt  himself 
might  have  made.  [And  it  has  been  decided  that  even  under  a 
joint  conunission  issued  against  tenant  for  life  in  possession,  and 
tenant  in  tail  in  remainder,  the  bargain  and  sale  of  ^the  commis- 
sioners passed  no  more  than  the  estate  for  life  in  possession,  and 
a  base  fee  in  remainder. 

Thus  A.  being  tenant  for  life,  with  remainder  to  B.  in  tail  Jervis  i..  Tay- 
niale,  with  remainder  over,  and  A.  and  B.  being  partners  in  trade,  ^^-^l      **"  "^   ' 
became  bankrupts.     It  was  held  that  a  bargain  and  sale  under 
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a  joint  commission  against  them  vested  in  the  assignees  the  life 

estate  of  A,,  and  a  base  fee  determinable  on  the  death  of  B.,  and 

failure  of  heirs  male  of  his  body.] 
Ami  to  forfeiture       ^5.  We  liavG  Seen  that  Conditional  fees  were  liable  to  forfei- 
lor  treason.         ^^j.g  ^-^j.  j^j^j^  treason,  as  soon  as  the  donee  had  issue.    When  the 

statute  Do  Dofiis  was  made,  it  was  resolved  that  lands  entailed 

1  Inst.  392,  b.     were  not  forfeited  for  treason,  beyond  the  life  of  the  tenant  in 
Plowd.  237.  ,  ^    ,  .  -^       ,     .  ,       •    , 

Vin.  Ab.  For-      tail,  one  of  the  causes  of  this  statute  bemg  to  preserve  the  mhe- 

eii.  .p. 4.  ritance  in  the  blood  of  those  to  whom  the  gift  was  made,  not- 
witstanding  any  attainder.     But  this  exemption  from  forfeiture 

26Hcn.8.c.l3,  not  being  agreeable  to  the  rapacious  principles  of  Henry  VIII. 
he  had  the  address  to  procure  a  statute,  whereby  it  is  en- 
acted, That  every  person  convicted  of  high  treason  "  shall  lose 
and  forfeit  all  such  lands,  tenements,  and  hereditaments,  which 
any  such  offender  or  offenders  shall  have  of  am/  estate  of 
inheritance,  in  use  or  possession,  by  any  right,  title,  or  means, 
&c.  at  the  time  of  any  such  high  treason  committed,  or  any  time 
after."  Saving  to  every  person  and  persons,  their  heirs  and  suc- 
cessors (other  than  the  offenders  in  any  treason,  their  heirs 
and  successors)  all  such  rights,  titles,  &c.  which  they  shall 
have  at  the  day  of  the  committing  such  treasons,  or  at  any  time 
afore. 

j)o\vtie'sCasc,  46.  The  Statute  26  Hen.  8.  does  not  extend  to  attainders  by 
'^^ '  '  '  parliament,  or  where  the  party  stood  mute.  But  by  the  statute 
33  Hen.  8.  c.  20.  estates  tail  are  forfeited  by  all  manner  of  at- 
tainders of  treason.  And  the  actual  possession  of  the  lands  is 
also  transferred  and  vested  in  the  crown  presently  by  the 
attainder. 

47.  By  the  statute  34  &  35  Hen.  8.  c.  20.  estates  tail  of  the 
gift  of  the  crown  were  protected  from  forfeiture  for  treason.  But 
by  the  stat.  5  &  6  Ed.  6.  the  former  statute  is  repealed,  as  to 
estates  tail  of  the  gift  of  the  crown,  which  are  again  made  for- 
feitable for  treason. 

48.  Lord  Coke  has  stated  the  effect  of  these  statutes  in  the 

1  Inst.  372.  b. 

Jiawk.  i\  C.  following  words: — "If  tenant  in  tail  in  possession,  or  that 
hath  a  right  of  entry,  be  attainted  of  high  treason,  the  estate 

3  Kep.2.b.  tail  is  barred,  and  the  land  is  forfeited  to  the  king."  It  has 
however  been  determined,  that  where  a  tenant  in  tail,  with 
remainder  to  a  subject,  discontinues  his  estate  before  his  attainder, 
his  issue,  having  only  a  right  of  action,  is  not  affected  by  it.   But 
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where  the  immediate  reversion  is  in  the  crown,  the  tenant  in  tall 
cannot  create  a  discontinuance;  so  that  a  right  of  entry  remains 
in  the  issue,  which  is  forfeited  by  the  attainder. 

49.  By  the  attainder  for  high  treason  of  a  tenant  in  tail  in 
possession,  the  estate  tail  becomes  forfeited  to  the  crown  during 
the  life  of  the  tenant  in  tail  by  the  enacting  part  of  this  statute; 
and,  in  consequence  of  the  exception  in  the  saving  clause,  it  also 
remains  in  the  crown  during  the  existence  of  the  heirs  of  the 
body  of  the  tenant  in  tail,  and  of  all  such  of  his  collateral  heirs  as 
would  have  been  inheritable  to  the  estate  tail,  if  there  had  been 
no  attainder. 

50.  But  neither  the  estates  in  remainder,  nor  the  reversion, 
are  forfeited  by  the  attainder  of  the  person  having  the  preceding- 
estate  tail :  therefore,  if  a  tenant  in  tail,  with  a  remainder  over, 
or  reversion  in  another  person,  is  attainted  of  high  treason,  the 
crown  will  thereby  only  acquire  a  base  fee,  as  long  as  there  are 
heirs  of  the  person  attainted  capable  of  inheriting  the  estate  tail, 
if  there  had  been  no  attainder ;  and  upon  failure  of  such  heirs, 
the  remainder  man  or  reversioner  will  become  entitled,  as  being 
within  the  words  of  the  saving.  But  where  the  reversion  is  in 
the  crown,  all  will  be  forfeited. 

51.  The   statute  26  Hen.  8.   only   extends  to  cases   of  high  But  not  for 
treason  ;  therefore  as   to  felonies,   the   statute   De    Donis   still  ,  .      '  „^  , 

'  '  1  Inst.  392.  b. 

remains  in  force  ;  so  that,  by  attainder  of  felony,  estates  tail  are 

only  forfeited  during  the  life  of  the  tenant  in  tail :  the  inheritance 

being  by  the  latter  statute  preserved  to  the  issue.     And  Lord   /</.  345.a. 

Coke  says,  if  tenant  in  tail  of  lands  holden  of  the  king  be  attainted 

of  felony,  and  the  king,  after  office,  seiseth  the  same,  the  estate 

tail  is  in  abeyance. 

52.  Estates  tail  had  not  existed  a  long  time  before  they  were  Modes  of  bar- 
found  to  be  productive  of  all  those  inconveniences  which  must  "^'"Se^'i^s 
ever  attend  property  that  is  unalienable.  Thus  Lord  Coke  says —  6  Rep.  40.  b. 
"  The  true  policy  of  the  common  law  was  overturned  by  the 

statute  De  Donis  Conditionalibiis,  13  Ed.  1.,  which  established  a 
general  perpetuity,  by  act  of  parhament,  for  all  those  who  had 
or  would  have  it ;  by  force  whereof  all  the  possessions  in  Eng- 
land, in  effect,  were  entailed  accordingly  ;  which  was  the  occa- 
sion and  cause  of  the  said  and  divers  other  mischiefs :  and  the 
same  was  attempted  and  endeavoured  to  be  remedied  at  divers 
parliaments ;  and  divers  bills  were  exhibited  accordingly,  (which 
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1  have  seen),  but  they  were  always,  on  one  pretence  or  other, 
rejected.  But  the  truth  was,  that  the  lords  and  commons  know- 
ing that  their  estates  tail  were  not  to  be  forfeited  for  felony  or 
treason,  as  their  estates  of  inheritance  were,  before  tlie  said  act, 
(and  chiefly  in  the  time  of  Henry  III.  in  the  barons'  wars) ;  and 
finding  that  they  were  not  answerable  for  the  debts  or  incum- 
brances of  their  ancestors;  nor  did  the  sales,  alienations,  or 
leases  of  their  ancestors  bind  them,  for  the  lands  which  were 
entailed  to  their  ancestors  ;  they  always  rejected  such  bills. 
^(ll.'J.n.  11-2.  53.  It  appears  from  the  rolls  of  parliament,  that  in  17  Edw.  III. 
the  commons  petitioned  the  king  that  the  statute  of  Westm.  2 
might  be  declared,  in  what  degree  the  issue  in  tail  might  alien  ; 
to  which  his  majesty  answered,  that  the  law  formerly  used  in  this 
case  should  continue. 

54.  The  impossibility  of  obtaining  a  legislative  repeal  of  the 
Statute  De  Dunis  induced  the  judges  to  adopt  various  modes  of 
evading  its  effects,  and  of  enabling  tenants  in  tail  to  charge  or 
Lit.s.  720.         alien  their  estates.     The  first  of  these  was  founded  on  the  idea  of 
Tit.  32.  c.  25.      a  recompence  m  value ;  m  consequence  of  which  the  judges  held 
that  the  issue  in  tail  was  bound  by  the  warranty  of  his  ancestor, 
where  assets  of  equal  value  descended  to  liim  from  such  warrant- 
ing ancestor. 
^Tit.  3b'.  35.  The  next  was,  that  a  feigned  recovery  should  bar  the  issue 

in  tail,  and  the  remainders  and  reversion  ;  a  doctrine  established 
in  the  reign  of  Edward  IV.     The  last  was  by  the  Legislature, 
Tit.  35.  who  made  two  acts  of  parliament  in  the  reigns  of  Henry  VII. 

and  Henry  VIII.,  by  which  a  fine  is  declared  to  be  a  bar  to  the 
issue  in  tail. 
Tit.  36.  c.  10.         ^^^'  I^y  t'^6  statute  34  &  35  Hen.  8.  c.  20.  estates  tail  granted 
3&4VVill.4.     by  the  crown  as  a  reward   for  services  are  protected  from  the 

c   74  s    18 

oeneral  operation  of  fines  and  recoveries,  and  are  by  that  means 
rendered  absolutely  unalienable. 

57.  By  the  statute  42  G.  3.  c.  116.  s.  52.  tenants  in  tail  are 
enabled  to  convey  such  parts  of  their  estates  as  shall  be  deemed 
eligible  and  necessary  to  be  sold  for  the  redemption  of  the  land 
tax  charged  thereon,  by  deed  indented  and  enrolled,  or  registered 
in  the  manner  prescribed  by  this  act,  in  which  it  is  declared  that 
every  such  deed  shall  be  as  effectual  as  if  the  tenant  in  tail  had 
levied  a  fine,  or  suftered  a  recovery  thereof. 

Fines  and  rcco-        58.  [The  late  act  of  the  3  i=v  -1  Will.  4.  c.  74.  for  aboUshing 

veries  abolished. 


Tilh   IT.     Estale   Tail.   Ch.  II.  s.  58—60.  93 

fines  and  recoveries,  and  for  tlie  substitution  of  more  simple 
modes  of  conveyance,  has  made  most  important  alterations  in  the 
law  of  real  property,  (not  in  Ireland)  and  a  short  epitome  of  its  ^^92, 
leading  enactments  will  be  proper  in  this  place.  By  section  2, 
no  fine  or  recovery  can  be  levied  or  suffered  after  the  31st  day  of 
December,  1833.  By  sections  4,  5,  6,  salutary  provisions  are 
made  respecting  fines  and  recoveries  in  lands  of  the  tenure  of 
ancient  demesne,  and  which  will  remove  serious  objections  from 
many  titles  to  land  of  that  tenure.  By  sections  7  to  12  inclu- 
sive, provisions  are  inserted  for  curing  the  defects  of  fines  and 
recoveries  in  certain  cases.  The  14th  section  abolishes  all  future 
warranty  of  lands  as  a  bar  to  estates  tail  and  remainders  thereon. 

59.  By  the  15th  section,  after  the  31st  day  of  December,  1833,  ^'^^  "»"re  sim- 

.  .  pie  modes  of 

every  actual  tenant  m  tail  (s.  1.)  whether  m  possession  remainder,  assurance  sub- 
contingency,  or  otherwise,  is  empowered  (by  deed  enrolled  within  3 '^"4  ^yfii.  4, 
six  calendar  months  after  its  execution)  to  dispose  of  an  estate  in  ^•^'*- 
fee  simple,  or  any  less  estate  in  the  lands  entailed,  as  against  all  s!  21! 
persons  claiming  under  any  entail  vested  in  or  claimable  by  the 
tenant  in  tail  at  the  time  of  making  the  disposition,  and  against 
all  persons,  including  the   king,  having  estates  to  take  effect 
after  or  in  defeasance  of  the  estate  tail.    By  s.  19.,  a  similar  pro- 
vision is  made  in  favour  of  a  person  having  a  base  fee,  who  would 
have  been  actual  tenant  in  tail  had  tlie  estate  tail  not  been  barred. 
'      60.    The  22d  and  following  sections,  down  to  the  37th  inclu-  The  protector  of 

°  the  settlement.    ( 

sive,  more  particularly  relate  to  the  person  who  is  designated  the  V 

protector  of  the  settlement,  by  which  the  estate  tail  is  created.  .  / 

The  owner  of  the  first  subsisting  estate  under  the  settlement, 

whether  for  years  determinable  011  life  or  lives,  or  any  greater 

estate,  not  being  an  estate  for  years,  pTTor  to  the  estate  tail,  is  to 

be  the  protector,  so  far  as  relates  to  the  lands  in  which  such_prior 

estate  shalF  besubsisting ;    notwithstanding  the  owner  of  such 

prior  estate  shall  have  disposed  of  or  incumbered  it.    An  estate 

by  curtesy  or  an  estate  by  way  of  resulting  use  or  trust  under 

the  same  settlement,  is  to  be  deemed  a  prior  estate  within  the 

meaning  of  the  clause.     If  there  are  two  or  more  owners  of  such 

prior  estate,  each  is  to  be  the  sole  protector  as  to  his  share.     If  s.  23. 

a  married  woman  be  the  owner  of  such  prior  estate,  she  shall  be 

the  sole  protector,  if  the  estate  be  to  her  separate  use,  if  not,  she 

and  her  husband  shall  be  the  protector,  and  deemed  one  owner,  s.  24. 

Estates  confirmed  or  restored  by  settlement,  shall,  as  regards  the  s.  25. 
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protector  for  the  purposes  of  the  act,  be  deemed  subsisting  es- 
tates under  the  settlement. 

s.  26.  No  lessee  at  a  rent  is  to  be  protector. 

s,  27.  No  tenant  in  dower,  and  (except  in  the  case  of  a  trustee  in 

s.  31.  any  settlement  made  before  the  passing  of  the  act,  who  would 

have  been  necessary  to  make  the  tenant  to  tlie  praecipe  for  suffer- 
ing a  recovery  of  the  lands  thereby  entailed)  no  bare  trustee,  his 
heir,  executor,  administrator,  or  assign  as  such,  shall  be  the 
protector. 

s.  28.  Where  there  shall  be  more  than  one  estate  prior  to  the  estate 

tail,  and  the  owner  of  the  prior  estate  shall,  by  either  of  the  two 
preceding  sections,  (26,  27),  be  disabled  from  being  protector, 
then  the  person,  if  any,  who,  if  such  estate  did  not  exist,  would 
be  the  protector  of  the  settlement,  shall  be  the  protector. 

s.  29.  When  an  estate  under  a  settlement  shall  have  been  disposed 

of  before  the  3lst  of  December,  1833,  the  person,  who  in  respect 
of  such  estate,  would  have  been  the  party  to  make  the  tenant  to 
the  writ  for  suffering  a  recovery  of  the  lands  entailed  by  such 
settlement,  shall,  during  the  continuance  of  such  estate  be  the 
protector. 

s.  30.  Where  a  person,  having  disposed  of  wholly  or  partially  an  es- 

tate in  remainder  or  reversion  in  fee,  would  have  been  the  pro- 
tector of  the  settlement  entailing  the  lands  in  which  such  re- 
mainder or  reversion  may  be  subsisting,  and  would  thereby  be 
enabled  to  concur  in  barring  the  remainder  or  reversion,  (which 
he  could  not  have  done  if  he  had  not  become  such  protector) 
then  the  person  who  would  have  been  the  party  to  have  made 
the  tenant  to  the  writ  in  a  recovery  of  such  lands,  shall  (during 
the  continuance  of  the  estate  which  conferred  the  right  to  make 
such  tenant)  be  the  protector. 

The  32d  section  authorises  settlors  entailing  lands  to  appoint 
any  persons,  not  exceeding  three,  and  nol  aliens,  to  be  protector 
of  the  settlement  in  lieu  of  the  person  who  would  otherwise  have 
been  protector  :  and  either  for  the  whole  or  part  of  the  period 
for  which  such  person  would  have  been  the  protector ;  and  by 
means  of  a  power  in  the  settlement  to  perpetuate,  during  the  whole 
or  part  of  such  period,  the  protectorship  ;  and  for  that  purpose^ 
in  case  of  death  or  resignation  to  substitute  other  persons  in  esse, 
not  being  aliens;  the  number  of  persons  constituting  the  protector 
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not  to  exceed  three.     The  deed  appointing  the  protector  to  be 
enrolled  in  Chancery  within  six  months  after  execution. 

By  the  same  section  it  is  provided,  that  the  person  who  would  s.  32. 
have  been  the  sole  protector,  but  for  that  clause,  may  be  one  of 
the  persons  appointed  to  be  protector,  and  unless  otherwise  di- 
rected by  the  settlor,  shall  act  as  the  sole  protector,  if  the  others 
die  or  resign  and  no  substitute  be  appointed. 

Sec.  33.  Where  the  protector  of  a  settlement  shall  be  lunatic, 
idiot,  or  of  unsound  mind,  whether  so  found  by  inquisition  or  not, 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  for 
the  custody  of  the  Great  Seal,  or  other  person  entrusted  by  the 
king's  sign  manual  with  the  care  of  lunatics  shall  be  the  protec- 
tor. Where  the  protector  shall  be  convicted  of  treason  or  felony, 
or  any  person  not  being  the  owner  of  a  prior  estate  under  a  set- 
tlement, shall  be  protector  of  such  settlement,  and  shall  be  an 
infant,  or  it  shall  be  uncertain  whether  the  protector  be  in  exis- 
tence, the  Court  of  Chancery  shall  be  the  protector.  Where  the 
settlor  shall  declare  that  the  person  who  would  otherwise  be  en- 
titled to  the  office  of  protectorshall  not  be  the  protector,  and  shall 
fail  to  substitute  any  other  person  to  be  the  protector,  then  the 
Court  of  Chancery  shall  be  the  protector.  Or  if  in  any  other  case 
where  there  shall  be  subsisting  under  a  settlement,  an  estate 
prior  to  an  estate  tail  under  the  same  settlement,  and  such  prior 
estate  shall  be  sufficient  to  qualify  the  owner  thereof  to  be  pro- 
tector of  the  settlement,  and  there  shall  happen  at  any  time  to 
be  no  protector  of  the  settlement,  as  to  the  lands  in  which  the 
prior  estate  shall  be  subsisting,  then  the  Court  of  Chancery  shall, 
while  there  shall  be  no  such  protector,  and  the  prior  estate  shall 
be  subsisting,  be  the  protector  of  the  settlement  as  to  such 
lands. 

61.  The  act  having  declared  who  is  to  be  protector,  next  speci-  Protector's  con- 
fies  the  effect  of  his  consent,  or  non-concurrence.  '  >  >-   • 

By  the  34th  section  it  is  enacted.  That  if  an  actual  tenant  in  s.  34. 
tail,  not  entitled  to  the  immediate  reversion  in  fee,  shall  be  de- 
sirous of  making  a  disposition  of  the  lands  entailed,  and  there 
shall  be  a  protector,  then  his  consent  shall  be  requisite  to  enable 
the  actual  tenant  in  tail  to  make  an  absolute  disposition  of  lands 
to  the  full  extent  of  his  power  under  the  act;  but  such  tenant  in 
tail  may,  without  the  protector's  consent,  convey  a  base  fee  good 
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against  all  persons  claiming  under  any  entail  tlien  vested  in  or 
claimable  by  the  tenant  in  tail. 

s-  3^-  By  s.  35.  the  consent  of  the  protector  is  in  like  manner  made 

requisite  to  enable  the  tenant  in  tail  to  enlarge  a  base  fee  into 
which  his  estate  tail  has  been  converted. 

s.  36.37.  By  s.  36.  37.  it  is  enacted  that  the  protector  is  not  to  be  sub- 

ject to  control  in  the  exercise  of  his  power  of  consenting,  nor  to 
the  rules  of  equity  in  relation  to  dealings  between  the  donee 
and  the  object  of  a  power. 

s.  38.  By  s.  38.  it  is  provided  that  a  voidable  estate  created  by  a 

tenant  in  tail  in  favour  of  a  purchaser  for  a  valuable  consideration, 
shall  be  confirmed  by  any  subsequent  disposition  under  the  act, 
other  than  a  lease  not  requiring  enrolment,  but  not  against  a  pur- 
chaser without  notice. 

Forir.sofcon-         62.  The  modcs  of  assurance  by  which  dispositions  under  the 

the  act!  ""'^"^     ^ct  "^^y  ^^  made,  are  next  provided  for. 

The  40th  section  provides  that  every  disposition  of  lands  under 
tlie  act  by  a  tenant  in  tail  shall  be  effected  by  some  one  of  the 
assurances  (not  being  a  will)  by  which  such  tenant  in  tail  could 
have  made  a  disposition,  if  his  estate  were  an  estate  at  law  in 
fee  simple  absolute,  such  disposition  to  be  evidenced  by  deed  ; 
but  no  disposition  by  tenant  in  tail  resting  only  in  contract  either 
express  or  implied,  or  for  valuable  or  meritorious  consideration,  or 
not,  shall  be  of  any  force  under  the  act.  And  if  the  disposition 
be  by  a  feme  covert,  tenant  in  tail,  the  consent  of  her  husband  is 
necessary. 

Section  41.  provides  that  any  assurance  by  a  tenant  in  tail 
(except  a  lease  not  exceeding  21  years  at  a  rack  rent,  or  not 
less  than  five-sixths  of  a  rack  rent)  shall  be  inoperative  unless 
enrolled  in  Chancery  within  six  calendar  months  after  the  exe- 
cution thereof. 

s.  42.  63.  The  consent  of  the  protector  must  be  given  either  by  the 

£u)Tl?ow^^v°n  ^^™^  assurance  by  which  the  disposition  of  the  tenant  in  tail  shall 
be  effected,  or  by  a  distinct  deed  to  be  executed  either  oii  or  at 
any  time  before  the  day  on  which  such  assurance  shall  be  made, 
otherwise^the  consent  will  be  void. 

S.43,  The  consent  of  the  protector  when  given  by  a  distinct  deed, 

shall  be  considered   unqualified  unless  it  shall  refer  to  the  as- 
surance and  confine  the  consent  to  the  disposition  thereby  made. 

g^44.  The  consent  of  the  protector  is  not  to  be  revocable. 
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A  married  woman,  if  protector,  may  give   her  consent  in  the  s_  45 
same  manner  as  if  she  were  a  feme  sole. 

Where  the  consent  of  the  protector  is  given  by  a  distinct  deed,  s.  46. 
it   will    be  void    unless   enrolled   with    or  before    the    principal 
assurance. 

The  jurisdiction  of  Courts  of  Equity  is  excluded  from  giving  s.47. 
any  effect  to  dispositions  by  tenants  in  tail,  or  consents  of  pro- 
tectors of  settlements,  which  in  courts  of  law  would  not  be  ef- 
fectual. 

The  Lord   Chancellor,  &c.  when  protector,  is  empowered  to  s.  48  &  49. 
consent  to  a  disposition  by   tenant   in   tail,  and    to   make   such 
orders  as  shall  be  thought  necessary  ;  the  order  of  the  Lord  Chan- 
cellor, &c.  to  be  evidence  of  consent. 

64.  The  fiftieth  and  four  following  sections  of  the  ac*  relate 

to  copyholds,  and  will  be  noticed  in  a  future  page.     Sections  55  Tit.  37.  c.  2. 
to  68  inclusive,  have  been  noticed  in  a  former  part  of  the  present  s.  41, '&c. 
chapter.] 

65.  It  has  been  stated  that  money  agreed  or  directed  to  be  And  money 
laid  out  in  the  purchase  of  land,  is  considered  in  equity  as  land.  xit. 'i!s.4. 
In  cases  of  this  kind  where  the  land  was  directed  to  be  conveyed  Edwards  v. 

•'  VVarvvick. 

to  a  person  in  tail,  it  was  a  settled  rule  in  Chancery  that  where-  2  P.  Will.  171. 
ever  a  fine,  which  may  be  levied  at  any  time,  would  have  rendered 
the  party  absolute  owner  of  the  land,  he  was  entitled  to  receive 
the  money  immediately.  If  a  recovery,  which  can  only  be  suf- 
fered in  term  time,  was  necessary,  there  the  Court  of  Chancery 
would  direct  the  money  to  be  actually  laid  out  in  the  purchase 
of  land,  in  order  to  give  the  persons  in  remainder  their  chance 
of  the  first  tenant  in  tail's  dying  before  he  could  suffer  a  recovery. 

66.  By  the  statute  39  &  40  Geo.  3.  c.  56.  reciting  the  prac- 
tice of  courts  of  equity,  as  stated  in  the  preceding  section,  it  is 
enacted,  that  courts  of  equity,  on  petition  of  the  first  tenant  in 
tail,  and  of  the  owner  or  owners  of  any  prior  particular  estate 
or  estates  being  adults,  or  of  femes  covert  being  separately 
examined,  may  order  such  money  to  be  paid  to  them,  or  applied 
as  they  shall  appoint. 

67.  Upon  a   petition  under  this  act,  by  a  tenant  for  life,  and    Lowton  i>. 

^  '  '  ....  Lowton, 

the  first  of  several  tenants  in  tail  in  remainder.  Lord  Rosslyn   5Ves.  12.  n. 
said,  that  having  consulted  Lord  Kenyon,  Lord  Eldon,  and  the 
Master  of  the  Rolls,  as  to  the  manner  in  which  the  act  should 
be  executed,  they  had  agreed  that  it  would  be  proper  not  to 

VOL.  1.  H 
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oidei  the  money  to  be  paid  out  of  court,  till  such  time  us  the 
tenant  in  tail  might  actually  have  suffered  a  recovery  oi'  the 
land.  The  court  made  the  order:  but  directed  that  it  should 
liave  no  effect,  unless  the  tenant  in  tail  should  be  living  on  the 
second  day  of  the  next  term. 

6  Ves.116.576.  It  was  also  settled,  that  in  cases  of  this  kind  there  must  be  a 
reference  to  the  master  to  enquire  whether  the  parties  had  in  any 
manner  incumbered  their  interests  in  the  money.  On  the 
further   construction   of  this  act,   see    the    case   of   Baynes  v. 

9  Ves.  4G2.        Baynes. 

68.  [The  above  act  of  39  8c  40  Geo.  3.  c.  56.  has  been  repealed 
and  its  provisions  altered  and  enlarged  by  the  7th  Geo.  4.  c.  45. 
The  latter  act  authorizes  the  Courts  of  Equity  or  the  Court  of 
Exchequer  upon  the  petition  of  persons  who  would  be  tenants  in 
tail  of  the  estates  to  be  purchased,  and  of  tlie  persons  whose  con- 
currence would  be  necessary  and  sulficient  to  enable  the  tenants 
in  tail  to  bar  their  estates  tail,  and  the  rights  and  interests  of  all 
persons  in  remainder,  expectant  on  their  estates  tail,  such  peti- 
tioners being  adults,  and  if  femes  covert  being  separately 
examined  and  consenting  (except  where  the  funds  are  less  than 
200/.  when  such  consent  is  unnecessary)  to  make  the  orders 
therein  mentioned  ;  (namely)  in  case  the  petition  be  presented  by 
tenants  in  tail  in  possession  of  the  hereditaments  to  be  purchased 
free  from  incumbrances,  or  by  tenants  of  the  first  estates  tail 
with  or  without  the  consent  of  the  owners  of  the  antecedent  par- 
ticular estates  or  charges,  to  order  the  money  to  be  paid  to  the 
petitioners  or  any  of  them,  or  to  be  applied  in  such  manner  as 
they  shall  appoint  and  the  court  ap|>rove  :  and  in  case  such 
petition  be  presented  by  any  person  who  would  be  tenant  in  tail 
in  possession,  but  without  the  concurrence  of  all  persons  who 
would  be  entitled  to  any  charge  or  encumbrance  antecedent  to 
the  estate  tail ;  or  shall  be  presented  by  persons  who  would  be 
tenants  of  some  estate  tail  therein,  with  the  consent  of  the 
persons  whose  concurrence  would  be  necessary  and  sufficient  to 
enable  such  tenants  in  tail  to  bar  the  estates  tiiil  and  all  rights 
and  interests  of  persons  in  remainder  after  such  estate  tail,  but 
without  the  concurrence  of  all  persons  who  would  be  entitled  to 
particular  estates  or  encumbrances  upon  the  said  hereditaments 
antecedent  to  such  estate  tail,  to  declare  that  such  estate  tail 
and  all  remainders,  &c.  thereon  expectant  shall  be  barred  \  and 
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to  order  that  the  estates,  when  purchased  with  the  money  sub-  la  Re  Silcock's 

estate. 
3  Russ.369. 


ject  to  the  trust,  shall  be  settled  (subject  to  the  uses,  estates,  ^^*^'^* 


and  interests  antecedent  to  such  estate  tail)  to  the  use  of  the 
persons  who  would  have  been  entitled  to  such  estate  tail  their 
heirs  and  assigns. 

69.  The  above  statute  of  the  7th  Geo.  4.  c.  45.  has  (except  as 
to  proceedings,  commenced  before  the  1st  of  January,  1834)  been 
repealed  by  the  late  statute  for  abolishing  fines  and  recoveries 
and  other  enactments  have  been  substituted. 

70.  By  the  71st  section  of  the   latter  act  it  is  provided  that   3&4Will.4. 
land  to  be  sold  of  freehold,  leasehold,  or  any  other  tenure  where  '^•^^' 

the  money  arising  from  the  sale  thereof  shall  be  subject  to  invest- 
ment in  the  purchase  of  lands  (g)  to  be  settled,  so  that  any  person, 
if  the  lands  were  purchased,  would  have  an  estate  tail  therein, 
and  also  money  to  be  invested  in  the  purchase  of  land  to  be  so 
settled,  shall,  for  all  the  purposes  of  the  act,  be  treated  as  the  lands 
to  be  purchased,  and  be  considered  subject  to  the  same  estates 
as  the  lands  to  be  purchased  would,  if  purchased,  have  been  actu- 
ally subject  to ;  and  that  all  the  previous  clauses  of  the  act,  so  far 
as  circumstances  will  admit,  shall  in  the  case  of  lands  to  be  sold  as 
thereinbefore  mentioned  of  any  tenure,  (except  copyhold)  apply 
to  such  lands,  as  if  the  lands  to  be  purchased  with  the  money  to 
arise  from  the  sale  thereof,  were  directed  to  be  freehold,  and  were 
actually  purchased  and  settled  ;  and  shall,  in  case  of  the  lands  to 
be  sold  being  copyhold,  apply  to  such  lands  in  the  same  manner 
as  if  the  lands  to  be  purchased  with  the  money  to  arise  from  the 
sale  thereof  were  directed  to  be  copyhold,  and  were  actually  pur- 
chased and  settled  ;  and  in  case  of  money  to  be  invested  in  land, 
to  be  so  settled,  shall  apply  to  such  money  as  if  directed  to  be 
invested  in  freehold  lands,  and  such  lands  were  actually  pur- 
chased and  settled ;  with  the  exception  that  in  every  case  where 
dispositions  under  that  clause  shall  be  made  of  leaseholds  for 
years  or  money  so  circumstanced  as  above,  such  leaseholds  or 
money  shall  be  deemed  personalty  ;  and  (except  in  case  of  bank- 
ruptcy) such  disposition  thereof  shall  be  made  by  assignment, 
by  deed  enrolled  within  six  calendar  months  after  execution  ;  and 
in  case  of  bankruptcy,  such  disposition  shall  be  made  bv  the 
commissioner  and  enrolled,  as  before  required  in  regard  to  lands 
not  copyhold. 

(g)  See  sec.  1  of  the  act,  where  this  expression  applies  to  lands  in  Ireland. 

H    2 


100  Title  U.      Estate   Tail.    Ch.  U.   i.  71. 

71.  Sections  77  to  80,  apply  to  dispositions  under  the  act  by 
married  women,  who  are  thereby  empowered  with  their  husbands' 
consent,  to  dispose  of  lands  and  money  to  be  invested  in  lands, 
and  to  release  and  extinguish  powers,  &.c.  as  femes  soles ;  and 
every  disposition  by  a  married  woman  (not  executed  by  her  as 
protector)  is  to  be  acknowledged  by  her  before  a  judge  of  one  of 
the  superior  courts  at  Westminster,  a  Master  in  Chancery,  two 
of  the  perpetual  or  two  special  commissioners  under  the  act,  and 
who  are  required  to  examine  her  apart  from  her  husband. 
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TITLE  III. 
ESTATE  FOR  LIFE. 


CHAP.  I. 

Nature  of  an  Estate  for  Life,  audits  Liciderits. 

CHAP.  II. 

Waste   hy    Tenants   for   Life. 


Sect.     1.  Description  of. 
2.  How  created. 
9.  Held  of  the  Grantor, 
10.  Not  Intailable. 
14.  Subject  to  Merger. 
16.  Tenants  for  Life  entitled  to 

Estovers. 
21.  And  to  Emblements. 

26.  May  pray  in  Aid. 

27.  Not  bound  to  pay  off  Incum- 

brances. 

28.  But    must    keep    down    the 

Interest. 


Sect.  29.   When   they    may    keep   the 
Title  Deeds. 

32.  May  alien  their  Estates.  And, 

when  consiructiveTrustees, 
may  convey  the  ivhole  fee. 

33.  What  Acts  amount  to  a  For- 

feiture. 
43.  General  Occupancy. 
45.  Estates  pour  auter  vie  vest 

in  Executors. 
48.  Special  Occupancy. 
55.  Ecclesiastical     Persons    are 

quasi  Tenants  for  Life. 


Section  I. 

An  estate  for  life  is  a  freehold  interest  in  lands,  the  duration  of  Description  of. 
which  is  confined  to  the  Wfe  or  lives  of  some  particular  person  or 
persons  ;  or  to  the  happening  or  not  happening  of  some  uncer- 
tain event.     It  is  in  most  respects  similar  to  ,the  ususfructus  of    - 
the  civil  \Q.vf,  which  is  thus  defined  in  Justinian's  institutes : — 
Ususfructus  est  jus  alienis  rebus  utendifruendi,  salvd  reruni  sub-  Lib.  2.  Tit.  4. 
stantid.     For  the  tenant  for  life  has  a  right  to  the  possession,  and 
annual  produce  of  the  land,  during  the  continuance  of  his  estate ; 
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without  liaving  the  proprietas,  that  is,  the  absolute  property  and 
inheritance    ot"  the    land    itself,  which    is   vested  in  some  other 
person. 
How  created.  2.  Estates  for  life  are  of  two  sorts  ;  either  expressly  created  by 

deed,  or  some  other  legal  assurance  :  or  deriving  their  existence 
from  the  operation  of  some  princi|)le  of  law. 

3.  The  first  of  these,  which  forms  the  subject  of  the  present 
Title,  arises  where  lands  are  conveyed  to  a  man  for  the  terms  of 
his  own  life,  or  that  of  any  other  person,  or  for  more  lives  than 
one;  in  all  which  cases  he  is  called  tenant  for  life,  except  where 
he  holds  for  the  life  of  another,  when  he  is  called  ten?Lnt pour 
outer  vie.  And  where  a  person  having  an  estate  for  his  or  her 
own  life,  either  by  express  limitation,  or  by  the  operation  of  some 
principle  of  law,  grants  it  over,  the  grantee  becomes  the  tenant 
pour  autre  vie. 

1  Inst.  41.  b.  4.  If  lands  are  conveyed  to  a  person  for  his  own  life,  and  that 

of  A.  and  B.,  the  grantee  has  an  estate  of  freehold,  determinable 

on  his  own  death  and  the  deaths  of  A.  and  B. ;  nor  can  there  be 

any  merger  of  the  freehold,  during  the  lives  of  A.  and  B.  into  the 

estate  which  the  lessee  has  for  his  own  life ;  because,  though  an 

estate  for  a  man's  own  life  is- greater  than  an  estate  for  the  life 

of  any  other  person,  yet  here  the  lessee  has   not  two  distinct 

estates  in  him,  but  only  one  freehold,  circumscribed  with  that 

limitation  as  the  measure  of  its  continuance. 

Iloimani'.  5.  By  the  statute  13  Cha.  2.  c.  6.  s.2.      It  is  enacted  that  if 

q\\\aq         the  persons  for  whose  lives  estates  are  granted  shall  go  abroad, 

I'iVi^stat.  and   no    sufficient   proof  be    made  that  they  are  alive;  in  any 

6  Ann.  c.  18.  ,   ^        ,  r    i      i        i     i         .       , 

2  Cox.  R,  373.    action  commenced  for  the  recovery  of  the  lands  by  the  lessors  or 

reversioners,  the  judge  shall  direct  the  jury  to  give  their  verdict 
as  if  the  person  so  remaining  abroad  were  dead.  And  it  has  been 
held  that  a  remainder-man  is  within  this  statute. 

C.  The  estates  for  life  mentioned  in  the  preceding  sections 
will  generally  endure  as  long  as  the  life  or  lives  for  which  they 
are  granted.  But  there  are  some  estates  for  life  which  may 
determine  upon  future  contingencies,  before  the  death  of  the  per- 
son to  whom  they  are  granted. 
1  Inst.  42,  a.  7.  Thus  if  an  estate  be  given  to  a  woman,  dum  sokifuerit,  ov 

durante  viduitate,  or  to  a  man  and  a  woman  during  coverture,  or 
as  long  as  the  grantee  shall  dwell  in  a  particular  house :  in  all 
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these  cases  the  grantees  have  estates  for  life,  determinable  upon 
the  happening  of  these  events. 

8.  If  a  manor,  generally  worth  10/.  a  year,  be  granted  to  a  per- 
son till  he  has  received  out  of  it  100/.;  this  will  give  him  an 
estate  for  life  ;  for  as  the  profits  are  uncertain,  and  may  rise  and 
fall,  no  precise  time  can  be  fixed  for  the  determination  of  the 
estate. 

9.  Tenants  for  life  hold  of  the  grantors  by  fealty,  and  such  Held  of  the 
other  reservations  as  are  contained  in  the  deed  by  which  the     '^^"'°'^' 
estate  is  created.      Where  there  is  no  reservation,  they  hold  by 

fealty  only;  this  estate  not  being  comprehended  within  the  pro-  Lit. s.  132. 

visions  of  the  statute  Quia  Emptores.  Dissert,  c.  2. 

10.  An  estate  for  life  is  not  capable  of  being  entailed  under  Not  entailable 
the  statute  De  Douis ;  for  all  estates  tail  must  be  estates  of  inhe- 
ritance.    Therefore,  where  an  estate  for  life  or  lives  is  hmited  to  Tit.  2.c.  i. 

s  24. 

a  person  and  the  heirs  of  his  body,  the  latter  words  only  operate 

as  a  description  of  the  persons  who  shall  take  as  special  occu-  Low?;.  Burron, 

pants   during  the  life  or  lives  for  which  the  estate  is  held  ;  and  Ex  parte  Steme, 

the  grantee  takes  the  absolute  property,  which  he  may  dispose  aio^^'r^Mo<^cr 

of  by  deed.  i  Mer.  654. 

11.  Mr.  Yates  being  entitled   to  lands  under  a  lease  for  three  Grey  r.  Man- 
lives,  from  the  bishop  of  Wincht^ster,  conveyed  the  same  in  con-  ^^h^l  Eden's 
sideration  of  marriage,  to  trustees   and   their  heirs,  during   the 

said  lives,  in  trust  for  the  intended  husband,  Sir  Francis  Man- 
nock  for  life,  remainder  to  his  first  and  other  sons  in  tail.  By  a 
subsequent  settlement  the  estate  was  limited  to  Sir  W.  Man- 
nock  for  life,  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainders  over.  By  indenture  reciting  the  last  settlement, 
and  that  Sir  W,  M.  was  seised  of  the  said  leasehold  premises  of 
and  in  an  estate  of  descendible  freehold,  he  covenanted  to  levy  a 
fine  sur  concessit  of  the  said  premises,  to  the  use  of  Sir  W.  M., 
his  heirs  and  assigns.  A  fine  was  levied  accordingly ;  and  Sir 
W.  M.  surrendered  the  old  lease,  and  took  a  new  one,  which  he 
devised  to  trustees  in  trust  to  sell.  A  contract  for  sale  having 
been  entered  into,  the  bill  was  filed  for  a  specific  performance. 

Lord  Henley  — "  This  is  a  descendible  freehold,  not  intailable 
within  the  statute  De  Bonis,  and  therefore  no  common  recovery 
could  be  suffered  of  it :  but  the  person  who  would  have  been 
tenant  in  tail,  had  it  been  an  inheritance,  is  entitled  to  the  abso- 
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lute  ownership.     It   is  like  tlie  case  at  common  law  of  a  condi- 
tional fee,  which  became   absolute  by  the  party's  having  issue." 
It  was  decreed  that  the  contract  should  be  carried  into  execution. 
lUake  V.  iMake,       12.  R.  Blake  devised   a  lease  for  three  lives  to  trustees,  in 
JO.  trust  for  his  son  R.  Blake,  and  the  heirs  male  of  his  body  ;  and 

in  case  he  should  die  without  issue,  then  for  the  plaintiff,  his 
other  son,  in  like  manner.  R.  Blake  the  son  surrendered  the  old 
lease,  and  took  a  new  one  for  three  lives,  to  him  and  his  heirs. 
R.  Blake  the  son  died  without  issue,  having  by  his  will  disposed 
of  the  lease.  A  bill  was  filed  by  his  second  son  to  have  the 
benefit  of  the  new  lease  ;  insisting  that  the  surrender  of  the  old 
lease,  and  tlie  taking  of  the  new  one,  were  not  sufficient  to  bar 
the  limitation  to  the  second  son  ;  and  that  those  claiming  under 
R.  Blake  the  son  ought  to  be  declared  trustees  of  the  new  lease 
for  the  plaintiff". 
S.  C.  1  Cox's  The  Court  of  Exchequer  was  of  opinion  that  R.  Blake  the  son 

Biaker.Luxton,  being  tenant  in  tail,  (a)  a  court  of  equity  could  not  have  called 
Coopers  Rep.      upon   him   to  have  declared   such  a  trust  in  his  lifetime;  that 
there  was  no  stronger  equity  against  his  representatives  ;  and 
dismissed  the  bill. 
Doe  u.  Luxton,        13.  This  doctrine  was  fully  confirmed  by  Lord  Kenyon,  who 
^^"^    '       *  also  inclined   to  the  opinion,  that  a  person  having   an  estate  of 
Campbell  r.       ^^'^  ^^"^  might  dispose  of  it  by  will.     But   Lord  Redesdale  has 
Sandys,  Scho.     gj^jj  }^g  could  find  no  dccision  that  at  all  warranted   Lord    K.'s 

and  I.ef.  V  ol.  I. 

294.  (Uclnm.     That   he  found  from  his  note  of  the  case  of  Blake  v. 

Dillonv.Dillon.     ,,,    ,  i  ,  ,     .  i      •       i       i  i-  i 

1  BallSc  lie.       Blake,  tliat  though  the  estate  was  devised,  the  argument  did  not 

turn  on  the  will,  nobody  conceiving  that  the  estate  would  pass  by 

2  Eden's  R.         •       -,-     i  •  i         i     •         i  i        i        i       ^     i 

341.  n.  it,  H  the  ^//fls^  estate  tail  subsisted  at  the  death  oi    the  testator. 

Subject  to  1^-  An  estate  for  life  is  subject  to  merge  in  the  inheritance; 

merger.  therefore,  whenever   the  tenant  for  life   acquires    the   absolute 

1  Inst.  .538.  b.  ^ 

See  Tit.  39.        property  or  inheritance  of  the  lands,  his  estate  becomes  merged 

or  drowned  in  the  fee  simple. 
Dyer  10  b.  1'3.  An  estate  pour  auter  vie  will  also  merge  in  an  estate  for  a 

SeeTu!39.'    '    '^^'^'^'s  own  life,  the  latter  being  [to  him]  the  more  valuable  [and 

in  legal  contemplation  the  greater  estate.]    Thus,  if  an  estate  be 

limited  to  a  person  for  the  life  of  another,  remainder  to  himself 

for  his  own  life,  the  first  estate  is  merged. 
Tenantsfor  \Q^  Every  tenant  for  life  is   entitled   to  estovers;  that  is,  to 

life  entitled  to  ■'  i         ,  •    ,     , 

estovers.  allowance  of  necessary  wood,  which  he  may  take  upon  the  land, 

(a)    i  his  must  lie  a  mistake  ;  lie  was  iniusi  tenant  in  tail. — Note  by  Mr.  Cruise. 
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without  any  assignment,  unless  restrained  by  special  covenants ; 
i'or  tnodas  et  cuuveutio  vincitnt  legem:  but    affirmative  covenants   i  Inst, 41.  b. 
do  not  restrain. 

17.  Spelman  says   the   word  estovers,  estoverium,  is  derived  Gloss, 
from  the  French  word  estoj'e,  material ;  it  is  used  in  this  sense 

in  the  statute  Westm,  2.  c.  25,  which  gives   an  assise  of  novel 
disseisin  de  estoveriis  Oosci.     It  is  called  botes  in  the  Saxon  Ian-  ^  i^st,  4i.b, 
guage,  and  is  divided  into  three  sorts  ;  house  bote,  which  is  two-  ^^  Rep,  63. 
fold,  estoverium  ardendi  et   adi/icandi ;  plough  bote,  estoverium 
arandi ;  and,  lastly,  hay  bote,  estoverium  claudendi. 

18.  It  was  resolved  in  28  Hen.  8.  that  where  a  lessor  cove-  Dyer  19.  b. 
nanted  with  a  lessee  that  he  should  have  thorns   for  hedges,  by   ^^oh.  173, 
the   assignment    of  the   lessor's   bailiff;    the    lessee  might  cut 

thorns  without  assignment,  for  what  the  law  gives  by  implication 
in  the  lease,  that  he  may  take  without  assignment;  otherwise 
where  the  lessee  covenants  negatively,  that  he  will  not  take  with- 
out assignment, 

19.  Tenants  for  life  may  cut  down  timber  trees,  at  seasonable   i  inst.53.b. 
times,  for  the  reparation  of  houses  or  fences:  but  a  tenant  for  vin.Xb,  Waste 
life  cannot  cut  down  timber  to  build  new  houses,  or  to  repair  M. 

those  that  he  himself  has  improperly  suffered  to  fall  into  decay. 
And  where  he  cuts  down  more  timber  than  is  necessary,  it  is 
waste,  though  he  asserts  that  he  cut  it  down  to  employ  it  in 
future  reparations. 

20.  In  an  action  of  waste,  for  cutting  down  three  hundred   Gorgesu. Stan- 
oaks,  the  defendant,  as  to  two  hundred  of  them,    pleaded  that  593 ' 

the  houses  let  to  him  were  ruinous,  &-c.  and  that  he  cut  them  down 
to  repair  those  houses  ;  as  to  the  residue,  that  he  cut  them  down, 
and  kept  them  to  be  used  in  reparations,  tempore  opportuno,  &c. 
The  plaintiff  demurred  in  law  :  but  the  Court  held  it  no  plea  ; 
for  if  it  should,  every  farmer  might  cut  down  all  the  trees  grow- 
ing on  the  land,  when  there  was  not  any  necessity  of  reparations. 
As  to  waste  by  tenants  for  life,  it  will  be  treated  of  in  the  next 
chapter. 

21.  Where  a  tenant  for  life  dies  before  harvest  time,  his  exe-  ^^j  to  emble- 
cutors  will  be  entitled  to  the  crops  then  growing  on  the  lands,  as  ments. 

a  return  for  the  labour  and  expense  of  tilling  and  sowing  the 
sround  ;   which  the  law  calls  emblements. 

22.  This  rule  extends  to  every  case  in  which  the  estate  for  life 
determines  by  the  act  of  God,  or  the  act  of  law  :  but  not  where 
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Gland's  case,      it  is  determined   by    the  act  of  the  tenant.     Thus,  if  a  woman 
5  Rep.  116.        ^Y^Q  liolds  lands,   ditriniie  vidititate,  \\h\ch  is   an  estate  for  Hfe, 
sows  them,  and  afterwards  marries,  she  will  not  be  entitled  to 
emblements,  because  her  estate  determined  by  her  own  act. 
Idem.  23.  If  an  estate  be  made  to  a  husband  and  wife  during  cover- 

ture, and  the  husband  sows  the  land,  and  afterwards  they  are 
divorced  causa  prcccontractus,  the  husband  will  be  entitled  to 
emblements.  For  although  the  suit  is  the  act  of  the  party, 
yet  the  sentence  which  dissolves  the  marriage  is  the  judgment 
of  the  law  ;  et  judicium  redditur  in  invitum. 
Jlob.  132.  24  If,  however,  a  person  seised  in  fee  of  land   sows  it  with 

grain,  and  after  grants  it  to  one  for  life,  remainder  over  to  an- 
other, and  the  first  grantee   dies  before  severance,  the  person  in 
remainder  shall  have  the  corn,  and  not  the  executors  of  the  first 
grantee;  for  the  reason  of  industry  and  charge  is  wanting. 
1  Inst. 55.  b.  25.  The  word  emblements  only  extends  to  such  vegetables  as 

yield  an  annual  profit ;  so  that  if  a  person  who  is  tenant  for  life 
plants  fruit  trees,  or  oaks,  ashes,  or  elms,  &.c.  or  sows  the  ground 
Latham  v.  At-     with  acorns,  his  executors  will  not  be  entitled  to  them.     But  if  a 
wood,  do.  Car.  |.(,j-,3j^j-  fQ^  jjfg  ^\^^  j,^  August,  before  severance  of  hops,  his  exe- 
cutors shall  have  them,  though  growing  on  ancient  roots. 

This  determination  was  probably  on  account  of  the  great  ex- 
pence  of  cultivating  the  ancient  roots. 

26.  In  all  real  actions,  a  tenant  for  life  may  pray   in  aid,  or 
call  for  the  assistance  of  the  person  entitled  to  the  inheritance, 
Act.tio.  to  defend  his  title ;  because  the  tenant  for  life  is  not  generrlly 

supposed   to  have    in   his  custody   the    evidences   necessary  to 
establish  the  right  to  the  inheritance. 
Not  bound  to  27.  A  tenant  for  life  is  not  subject  to  the  payment  of  any 

bi'ancfs.'"''""'       principal  sums  charged  on   the  inheritance  :  therefore  where  he 
1  Bro.  \\.  20B.    pays  off  an  incumbrance  of  this  kind,  he  becomes  a  creditor  on 
1  Ves.jun.  233.    ^'^^  estate  for  the  sum  so  paid;  for  otherwise  he  must  be  sup- 
Tit.  12.  c.  3.        posed  to  have  paid  it  for  the  benefit  of  the  persons  entitled  to  the 
inheritance:  but  if  a  tenant  for  life  does   any  act  vihich   shews 
an  intention  of  paying  off  the  charge  for  the  benefit  of  the  inhe- 
ritance, he  will  not  in  that  case  be  deemed  a  creditor. 
But  must  keep         28.  Tenants  for  life  are,  however  bound  to  keep  down  the  in- 
down  the  inte-      ^^^^^^  ^^  ^^  incumbrances  effecting  the  inheritance.     And  it  has 
Tracy  v.  Here-    been  lately  determined  that  the  rents  and  profits  of  an  estate 
Tie!      '°'    "    foi"  hfe  must  be  applied,  not  only  in   payment  of  all  interest  due 


.May  j)ray  in 
aid. 
l^ooih's  Rciil 
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durino-  the  possession  of  the  tenant  for  life,  but  also  of  all  interest  Penrhyn  v. 

°  ^  Hughes,  5  Ves. 

due  before  tlie  commencement  of  that  estate.  99. 

29.  Although  every  person  having  a  freehold  interest  has  a  bey?i  l"urn.*&" 
right  to  the  custody  of  the  title  deeds  ;  yet  Lord  Hardwicke  has  ^^- 1^4. 
said,  it  was  the  common  practice  for  the  Court  of  Chancery  to  keeiuhe'title^^^ 
direct  the  title  deeds  to  be  taken  from  the   tenant  for  life,  and  ^^"'^:, ,.,,   .__ 

2  V.  vVul.  477. 

deposited  in   Court,  for  the  security  of  the  persons  entitled  to   lAik.  431. 
the  inheritance. 

30.  In  a  case  where  the  title  deeds  of  an  estate  had  been  sent  Webb  v.  Lord 

.  Lymington, 

to  a  master  in  chancery  for  the  purpose  of  shewmg  the  title  to  a  i  Eden.  8. 
part  directed  to  be  sold,  and  the  tenant  for  life,  after  the  sale, 
had  obtained  an  order  that  they  should  be  delivered  to  him;  the 
persons  entitled  to  the  inheritance  moved  the  Court  of  Chancery 
to  discharge  that  order.  Lord  Henley  refused  the  motion,  ob- 
serving it  was  his  opinion  that  the  tenant  for  life  should  have  the 
deeds,  except  when  brought  into  court,  under  an  order  for  safe 
custody.  «  ^ 

31.  It  is  however  laid  down  in  a  modern  case,  that  although  .  Hicks  y.  Hicks, 

-'    —  '"' ■  ■  ■ "'  Dick  650. 

when  title  deeds  are  in  the  hand^s^of  the  tenant  for  life,  the  Court 

of  Chancery  will  not  take  them  from  him  ;  yet  when  they  are  in 

other  hands,  the  Court  will  not  order  them  to  be  delivered  to 

him.     In  a  subsequent  case  it  was  said  that  when  the  tenant  for  Fordr.  Peering, 
^                                                                                                           1  \  es.  jun.72. 
life   was  satisfied,  and  did  not  care  about  the  deeds,  but  the  re-        '  ~— 

mainder  man   was  not  satisfied,   the  Court  would  take  care  of 

them,  and  not  leave  them  in  the  hands  of  a  third  person.     And 

in  a  late  case  Lord  Eldon  directed  tTie  title  deeds  of  an  estate  to 

be  delivered  out  of  Court,  upon  the  application  of  trustees  ancL 

tenant  for  life,  on  the  authority  of  Lord  Henley,  {b)  ^/ue,  s.  3U. 

(6)  [The  following  observations  and  references  to  cases  on  the  subject  of  the  custody 
of  title  deeds  by  tenants  for  life,  may  not  be  unacceptable  to  the  student. 

Every  tenant  for  life  has  prima  facie  a  right  to  hold  the  title  deeds  of  the  estate.  Ford 
V.  Peering,!  Ves.  jun.  72.  76.  Strode  v.  Blackbourne,  3  Ves.  225.  Bowles  v.  Stewart, 
1  Scho.  and  Lef.  209.  223.  Where,  therefore,  a  father  is  teriant  for  life,  and  his  son 
tenant  in  tail  or  in  fee,  and  there  are  no  interests  in  strangers,  the  Court  of  Chancery 
will  not,  it  seems,  from  the  cases  next  cited,  take  the  title  deeds  out  of  the  hands  of  the 
father.  Pyncent  t.  Pyncent,  3  Atk.  570.  Lord  Lempster  u.  Lord  Pomfret,  Amb.  154. 
Webb  V.  Lord  Lymington,  1  Eden,  8.  Tourle  v.  Rand,  2  Bro.  C.  C.  652.  Duncombe 
V.  Mayer,  8  Ves.  320.  Churchill  v.  Small,  ib.  322 ;  unless  there  be  evidence  of 
spoliation.  Dixies  v.  Hilary,  Cary,  26,  7.  Ed.  1820.  Crop  v.  Norton,  2  Atk.  74.76. 
Smith  V.  Cooke,  3  ib.  378.381.  Ford  v.  Peering,  1  Ves.  jun.  72.  78,  and  see  Papillon 
V.  Voice,  2  P.  Will.  476. 

But  when  the  tenant  for  life  is  a  stranger  to  the  remainder-man  whose  estate  is  imme- 
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32.  Every  tenant  for  life  has  a  right  to  the  full  use  and  enjoy- 
ment of  the  land,  and  of  all  its  annual  profits,  durino-  the  conti- 
nuance of  his  estate.  He  has  also  the  power  of  alienating  his 
whole  estate  and  interest,  or  of  creating  out  of  it  any  less  estate 
than  his  own,  unless  he  is  restrained  by  condition.  But  if  a 
tenant  for  life  attempts  to  create  a  greater  estate  than  hi&  own, 
it  must  necessarily  be  void,  upon  the  principle  that  ttemo  dat 
quod  non  habet.  If,  however,  the  person  entitled  to  the  inheri- 
tance is  a  party  to  the  deed,  there  the  tenant  for  life  may  join 
with  him  in  conveying  away  the  entire  inheritance. 

[Where  an  estate  has  been  contracted  to  be  sold,  and  the 
vendor  dies  before  the  completion  of  the  purchase,  having  de- 
vised the  estate  in  settlement  to  one  for  life,  or  other  limited  in- 
terest, with  remainders  over,  and  the  specific  performance  is 
decreed,  the  tenant  for  life,  or  other  limited  interest  is  empowered 
by  the  1  Will.  4.  c.  60.  sec.  17.  to  convey  the  vviiole  fee  or  other 
interest  contracted  to  be  sold,  or  in  such  manner  as  the  Court 
shall  direct ;  and  such  conveyance  is  made  as  effectual  as  if  the 
party  conveying  were  seised  in  fee.  The  above  act,  section  18, 
applies  to  other  constructive  trusts  as  well  as  in  the  preceding 
instance,  and  also  to  resulting  trusts.] 

33.  Estates  for  life  are  still,  in  some  respects,  considered  as 
strict  feuds,  being  forfeitable  for  many  of  the  causes  for  which 
feuds  were  formerly  forfeited.  Thus  where  a  tenant  for  life  takes 
upon  him  to  convey  a  greater  estate  or  interest  than  that  which 
he  has,  whereby  the  estate  in   remainder  or  the  reversion  is  di- 

diately  expectant  upon  the  estate  for  life,  the  Court  will,  on  tiic  petition  of  the  remainder- 
man, without  evidence  of  spoliation,  order  the  deeds  for  safe  custody.  Ivie  v.  Ivie, 
1  Atk.  430.  Pyncent  t.  Pyncent,  3  ib.  571.  Lord  Lempster  ?^  Lord  Pomfret,  Arab. 
154 :  unless  the  remainder  be  remote.  Ivie  v.  Ivie,  ubi  supra.  .Toy  v.  Joy,  2  Equ. 
Cas.  Abr.  284,  or  contingent,  ib.  and  Noel  d.  Ward,  1  Mad.  329. 

In  the  case  of  a  jointress  or  dowress,  the  Court  will,  on  confirmation  of  her  jointure 
or  dower,  order  her  to  deliver  up  title  deeds  to  the  person  next  entitled  to  the  posses- 
sion, Petre  v.  Petre,  3  Atk,  51L  and  Ed.  (n.)  Touile  v.  Rand,  2  Bro.  C.  C.  652. 
Senhouse  v.  Earl,  2  Ves.  sen.  450.  Leech  v.  Trollop,  ib.  662.  Ford  v.  Peering, 
1  Ves.  jun.  76. 

With  respect  to  the  custody  of  title  deeds  as  between  trustee  and  cestui  que  trust,  the 
feoffee  to  uses  before  the  statute  of  27  Hen.  8.  c.  10.  was  entitled  to  the  custody  of  the 
deeds,  and  so  it  wrould  seem  by  analogy,  and  for  similar  reasons  tiie  trustee  who  has  the 
whole  legal  fee  in  him  since  the  statute,  is  entitled  to  the  custody  of  the  deeds.  Lady 
Shaftsbury  v.  Arrovvsmith,  4  A'es.  67.  72.  Harper  v.  Faulder,  4  Mad.  129.  But 
upon  the  application  of  the  cestui  que  trust,  apprehending  spoliation,  the  Court  would, 
upon  the  autiioritics  before  cited,  ojdcr  the  deeds  for  safe  custody.] 
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vested,  such  conveyance  will  operate  as  a  forfeiture  of  his  estate 
for  life ;  because  it  is  a  renunciation  of  the  feudal  connection  be- 
tween him  and  his  lord  ;  and  the  person  in  remainder  or  the  re- 
versioner may  enter  for  the  forfeiture. 

34.  Ahenations  of  this  kind  may  be   either  by  deed  or    by  ilnst.  251.  a. 
matter  of  record.  I.  By  deed,  as  if  a  tenant  for  life  makes  a  feoff- 
ment in  fee  to  a  stranger,  it  is  a  forfeiture.    So  if  there  be  tenant  Tit.  33.  c.  4. 
for  life,  remainder  to  another  for  life,  and  both  join  in  a  feoffment 

in  fee  to  a  stranger,  it  is  a  forfeiture  of  both  their  estates. 

35.  If  baron  and  feme,  tenants  for  life,  make  a  feoffment,  this  iovin.Ab.37i. 
is  a  forfeiture  during  the  coverture.     So  were  the  baron  is  seised 

in  right  of  his  wife,  and  the  baron  and  feme  make  a  feoffment, 
it  is  the  same  where  the  baron  alone  makes  a  feoffment.  But  in 
all  these  cases  it  shall  not  be  any  forfeiture  against  the  wife  after 
the  death  of  her  husband. 

36.  There  are,  however,  several  modern  modes  of  assurance,  nt.  32.  c.  10. 
which  do  not  divest  the  estates  in  remainder  or  the  reversion  ; 

and,  therefore,  have  not  the  effect  of  creating  a  forfeiture  of  an 
estate  for  life. 

37.  II.  By  matter  of  record,  as  where  a  tenant  for  life  levies  a  Tit.  35,  36. 
fine,  or  suffers  a  common  recovery,  such  assurances  will  generally 
operate  as  a  forfeiture  of  his  estate ;  unless   the  person  in  re- 
mainder or  reversion  is  a  party  to  them. 

38.  Tenant  for  life  may  also  forfeit  his  estate  by  disclaiming 
to  hold  of  his  lord,  or  by  affirming,  or  impliedly  admitting  the 
reversion  to  be  in  a  stranger,  upon  the  feudal  principle,  that  if  Dissert,  c.l. 
the  vassal  denied  the  tenure,  he  forfeited  his  feud.      This  denial 

may  be  when  the  vassal  claims  the  reversion  himself,  or  accepts 
a  gift  of  it  from  a  stranger,  or  acknowledges  it  to  be  in  a  stranger  ; 
for  in  all  these  cases  he  denies  that  he  holds  his  lands  of  the  lord. 
But  as  by  the  feudal  law,  the  vassal  was  to  be  convicted  of  this 
denial ;  so  in  the  English  law  those  acts  which  plainly  amount  Bac.  Ab.  Est. 
to  a  denial  must  be  done  in  a  court  of  record,  to  make  them  a  "'^  '  ^'  ^* 
forfeiture,  because  such  act  of  denial  appearing  on  record,  is 
equivalent  to  a  conviction  upon  solemn  trial.  All  other  denials 
that  might  be  used  by  great  lords  for  trepanning  their  tenants, 
and  for  a  pretence  to  seize  their  estates,  were  by  our  law  rejected  ; 
for  such  convictions  might  be  obtained  without  any  just  cause  : 
but  the  denial  of  the  tenure  upon  record  could  never  be  counter- 
feited or  abused  to  any  injustice. 
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1  Inst.  251.  b.         2^-  ^^'  therefore,  a  tenant  for  life  be  disseised,  and  bring  a  writ 

3  &  4  Will  4       ^^  ''gl^t'  this  is  a  forfeiture  of  his  estate  ;  because,  by  suing-  that 

c. 27.3.  36, 37,    writ  he  admits  the  reversion  in  fee  to  be  in  himself,  and  bv  con- 
go  '  J 

sequence  denies  that  he  holds  over.  So  it  is,  if  in  a  writ  of 
right  brought  against  him,  he  joins  the  mise  on  the  mere  right; 
for  by  taking  upon  himself  the  privileges  of  tenant  in  fee  simple, 
he  admits  the  inheritance  to  be  in  himself,  which  is  a  denial  of 
the  tenure. 

1  Inst.  251. b.  40.  If  a  stranger  brim's  an  action  of  waste  against  a  tenant  for 
252.  a.  o  c>  o 

10  Vin.Ab.378.  bfe,  and  he  pleads  nul  waste  fait  in  bar  to   the  action,  this  is  a 

forfeiture ;  because  by  this  plea  he  admits  the  stranger  to  be  a 
proper  person  to  punish  waste,  if  there  be  any. 

41.  If  the  demandant  in  a  real  action  recovers  against  a  tenant 
for  life,  by  default,  or  iiieiit  dedire,  or  by  pleading  covenously  to 
the  disherison  of  the  person  in  reversion,  these  are  forfeitures  of 
his  estate.  For  the  tenant  for  life  is  entrusted  with  the  freehold, 
and  is  to  answer  to  the  pra-cipcs  of  strangers,  and  defend  his  own, 
as  well  as  the  reversioner's  interest :  but  when  he  gives  way  to 
the  demandant's  action,  he  admits  the  right  of  the  reversion  to 
be  in  him,  and  consequently  denies  any  tenure  of  his  reversioner, 
which  is  a  forfeiture. 

42.  Estates  for  life  are  also  forfeited  by  attainder  of  treason  or 

felony.     Lord  Hale  says,  if  tenant   for  life  be  attainted  of  trea- 
P.  C.  vol.  I.  -^  -^ 

251.  son,  the  king  hath  the  freehold  during  the  life  of  the  party  at- 

2  Inst  19.  tainted  ;    and  in  the  case  of  felony,  the  profits  of  the  land  are 

forfeited  during  the  life  of  tlie  tenant  for  life. 
General  Occu-         ^'^'  ^Y  ^^^  comuion  law,  where  [lands  where  limited  to  A.  during 
V^^^cy-  the  life  of  B.,  and  A.]  died  during  the  life  oi  cestui  que  vie,  the  person 

2  Comm,  259.  '^^^  ^^^^  entered  on  the  land  after  his  death  might  lawfully  re- 
tain the  possession  thereof,  as  long  as  cestui  que  vie  lived  by  right 
of  occupancy ;  because  it  belonged  to  nobody,  [there  not  being 
words  of  inheritance,  it  could  not  go  to  the  heir,  and  being  an 
estate  of  freehold,  it  could  not  devolve  upon  the  executor.]  But 
where  the  king  had   the  reversion,  no  right  of  occupancy  was 

allowed.     For  if  the  king's  title  and  a  subject's  concur,  tlie  kino-'s 
Geary  v.  Bear-  . 

croft,  shall  always  be  preferred  ;  against  the  crown,  therefore,  there 

O.  IJridg.  484.  ,  ,  ,  •  , 

could  be  no  prior  occupant. 

44.  There  could  be  no  [general]  occupancy  of  incorporeal  here- 

Co.  Lit.  41.  b.    ditaments,  such  as  advowsons,  rents,  &c.  (of  which  notice  will 
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be  taken  hereafter)  [inasmuch  as  they  lay  in  grant,  and  were  not 
capable  of  actual  possession.] 

45.  The  right  of  general  occupancy  is  now  taken  away  by  the  Estates  pour 
statute  29  Car.  2.  c.  3.  s.  12.  which  enacts, — "That  any  estate  in  executors. 
pow  outer  vie  shall  be  devisable  by  will,  &c.  and  if  no  such  devise 

thereof  be  made,  the  same  shall  be  chargeable  in  the  hands  of  the 
heir,  if  it  shall  come  to  him  by  reason  of  a  special  occupancy, 
as  assets  by  descent,  as  in  case  of  lands  in  fee  simple.  And  in 
case  there  be  no  special  occupant  thereof,  it  shall  go  to  the  ex- 
ecutors or  administrators  of  the  party  that  had  the  estate  thereof 
by  virtue  of  the  grant,  and  shall  be  assets  in  their  hands." 

46.  By  the  statute  14  Geo.  2.  c.  20.  s.  9.  reciting  the  statute 
29  Car.  2.  and  that  doubts  had  arisen,  where  no  devise  had 
been  made  of  such  estates,  to  whom  the  surplus,  after  debts 
paid,  should  belong:  it  is  enacted,  —  "  That  such  estates  pour 
uuter  vie,  in  case  there  be  no  special  occupant  thereof,  of  which 
no  devise  shall  have  been  made  according  to  the  said  act,  or 
so  much  thereof  as  shall  not  have  been  so  devised,  shall  go,  be 
applied,  and  distributed  in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate." 

47.  It  was  held  by  Lord  Eldon  in  a  modern  case,  that  the  in-  w'ateavorth, 
terest  in  an  estate  »OMr  auter  vie  to  a  man,    his  executors,  ad-  1,),^^''^'^'  . 

^      _  ]\Iilner  v.  Lord 

ministrators,  and  assigns,  beyond  the  debts,  belonged  to  those  Harewood, 

,  -111  1  r    1  •  1-1  18  ^^s.  273. 

who  were  entitled  to  the  personal  estate,  [that  is,  to  the  residuary 
legatees,  and  the  executor  as  special  occupant  was  held  a  trustee 
for  them:  the  will  was  not  attested  according  to  the  statute  of 
frauds,  so  that  there  was  no  disposition  of  the  estate  pour  auttr 
vie,  but  there  was  a  general  bequest  of  the  residue  of  the  testator's 
personal  estate.] 

48.  Where  an  estate  was  limited  to  a  man  and  his  heirs,  or  ^1"^^'"'  ^'^^"* 

pancv. 

the  heirs  of  his  body,  during  the  life  of  another  person,  no 
general  right  of  occupancy  could  arise  ;  for  the  heir  or  heirs  of 
the  body  of  such  grantee  might,  and  still  may  enter,  on  the 
death  of  his  ancestor,  and  hold  the  possession  as  special  occu- 
pant ;  having  an  exclusive  right,  by  the  terms  of  the  original  Doe  v.  Robin- 
contract,  to  occupy  the  lands,  during  the  residue  of  the  estate  (''"^^g^  ^m  ^ 
granted. 

49.  [It  was  for  a  long   time   considered   an  unsettled   point  Tit.  Occupant, 

whether  executors  or  administrators  could  be  special  occupants  Dyer  328. 

pl.  10. '  * 
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of  corporeal  hereditaments,]  It  is  stated  in  Roll's  Abridgment, 
from  a  case  in  Dyer,  that  if  a  man  leases  land  to  one  and  his 
executors  for  the  life  of  J.  S.,  and  cestui  (/tie  vie  dies,  the 
executor  shall  be  special  occupant,  though  it  be  a  frank  tene- 
ment. In  the  next  paragraph  Roll  inserts  a  case  directly  con- 
trary, (r)  If  a  man  grants  a  rent  to  anothac,  his  executors  and 
assigns,  for  the  life  of  J.  S.,  and  after  the  grantee  dies,  making 
an  executor,  the  executor  shall  not  be  a  special  occupant; 
because  it  is  a  frank  tenement-,  which  cannot  descend  to  the 
executor. 

50.  Lord  Hardvvicke  is  reported  by  Atkins  to  have  cited  the 
first  of  these  cases,  and  to  have  assented  to  it.  Lord  Redesdale 
has  expressed  strong  doubts  as  to  this  point;  and  has  justly 
observed  that  the  title  of  an  executor  depends  on  his  taking 
upon  himself  the  administration  of  the  will;  therefore  does  not 
commence  iiistanter,  but  by  his  subsequent  act.  As  to  an 
administrator,  ex  necessitate  his  title  cannot  commence  instanter. 
It  should,  therefore,  seem  that  the  character  of  special  occupant 
cannot  properly  belong  to  either.  Lord  Redesdale  further 
observes,  that  on  the  contrary  Lord  Chief  Baron  Comyn,  in  his 
Digest,  states  the  case  in  Dyer  as  having  decided  that  the 
executor  shall  not  have  the  land  as  special  occupant ;  for  an 
occupant  has  the  freehold,  which  an  executor  cannot  take ;  and 
refers  to  the  second  case  stated  in  Roll  as  an  authority  for  this 
point.  That  that  case,  which  was  long  subsequent  to  the  case 
in  Dyer,  was  certainly  in  conformity  to  the  opinion  of  Comyn  ; 
and  according  to  Salter  v.  Butler,  Moo.  ()0'4.  Cro.  Eliz.  901. 
Yelv.  9.  the  law  seemed  to  have  been  understood  by  Peer 
Williams  as  so  settled,  though  he  did  not  appear  satisfied 
with  it. 

51,  In  favour  of  the  proposition  that  an  executor  or  admi- 
nistrator may  take  a  freehold  estate  as  special  occupant,  is  the 
following  passage  in  Bacon's  Abridgment,  supposed  to  have 
been  written  by  Lord  Chief  Baron  Gilbert:  — "  If  a  lease  be 
made  of  land  to  J.  S.,  his  executors  and  assigns,  during  the  life 
of  B.,  the  executors  of  J.  S.  shall  be  the  special  occupants  if  he 
die  in  the  life  of  B. ;  for  though  it  be  a  freehold,  which   in  due 

(c)  [The  first  case  put  by  Roll  is  of  a  corporeal  heieiiitament  (namely)  a  lease  of  the 
land:  the  second  case  is  the  grant  of  a  rent,  an  incorporeal  hereditament,  and  therefore 
distinguishable  from  the  former  case.] 
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course  of  law  would  not  go  to  executors,  yet  they  may  be 
designed,  by  the  particular  words  in  the  grant,  to  take  as 
occupants;  and  such  designation  will  exclude  the  occupation 
of  any  other  person ;  because  the  parties  themselves,  who 
originally  had  the  possession,  have  filled  it  up  by  this  ap- 
pointment." (d) 

52.  [The  case  of  Ripley  v.  Waterworth  seems  to  have  7  Ves.  425. 
settled  that  executors  and  administrators  can  take,  as  special 
occupants,  corporeal  hereditaments ;  but  until  the  recent  decision 
of  Bearspark  v.  Hutchinson  the  still  more  doubtful  point  7  Bin^.  178. 
remained,  whether  they  could  in  any  sense  be  special  orcupants 
of  incorporeal  hereditaments ;  it  being  admitted  that  in  strict- 
ness there  could  not  be  occupancy  of  any  thing  which  lay  in 
grant. 

.53.  In  the  latter  case  a  rent  charge  was  limited  to  A.  (gene- 
rally) during  the  life  of  B.,  and  upon  A.'s  death  in  B.'s  lifetime, 
intestate,  a  question  arose  whether  the  rent  charge  was  not 
thereby  determined,  or  whether  it  belonged  to  the  administrator 
of  A.,  as  assets  within  the  29  Car.  2.  c.  3.  s.  12.  It  was  con- 
tended that  that  statute  applied  only  to  estates  pour  autre  vie,  of 
which  there  could  be  occupancy  at  common  law,  and  that  as 
there  could  be  no  occupancy  of  a  rent  charge,  it  had  expired. 
Tindal  C.  J.  delivered  the  opinion  of  the  Court  of  Common 
Pleas,  that  although  there  could  not  be  general  occupancy  of  a 
rent  charge,  for  the  reason  above  mentioned,  nor  in  strictness 
special  occupancy  ;  yet  upon  the  authority  of  Lord  Coke  and 
other  early  writers,  it  was  said  there  could  be  a  quasi  special 
occupancy;  and  that  as  the  statute  was  remedial,  it  was  the 
soundest  construction  of  the  second  branch  of  the  15th  section, 
to  hold  that  it  included  not  only  all  such  estates  pour  autre  vie,  as 
were  so  in  strictness,  but  also  all  such  as  were  in  common  par- 
lance held  to  be  the  subject  of  special  occupancy.  The  Court 
expressed  their  opinion  confirmed  by  the  decision  of  Lord  Keeper 
Harcourt  in  Rawlinson  v.  Duchess  of  Montague  and  of  Lord  3  P.  W.  264.n. 
Chief  Justice  Willes  in  his  reports.] 

54.  In  a  modern  case  it  was  held  by  Lord  Kenyon  and  the  Atkinson  v. 
other  judges,   that  if  an  estate  pour   auter  vie  be   limited   to   4  Term  R.  229. 

[  (d)  In  addition  to  tlie  above  authorities  among  others  may  be  cited  the  opinion  of 
Lord  Havdwick  in  Westfaling  v.  Westfaling,  3  Atk.  460,  and  in  Williams  y.  Jekyll, 
2  Ves.  S.  681. 

VOL.    I.  I 
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a  man,  his  heirs,  executors,  administrators,  and  assigns;  it 
descends  to  the  heir  as  a  special  occupant,  in  preference  to  the 
executors. 

55.  Archbishops  and  bishops  were  f'ornierlv  considered  as 
tenants  in  fee  simple  of  the  lands  whicJi  they  held  in  right  of 
their  churches.  As  to  rectors,  parsons ,  and  vicars.  Lord  Coke 
says,  that  for  the  benefit  of  the  cluircli,  and  of  their  successors, 
they  were  in  some  cases  esteemed  in  h\\\  to  have  a  fee  simple 
qualified;  but  to  do  any  thing  to  the  prejudice  of  their  suc- 
cessors, in  many  cases  the  law  adjudged  them  to  have  in  eflect 
but  an  estate  for  life.  Since  the  several  statutes  by  which 
all  ecclesiastical  persons  and  corporations  are  restrained  from 
alienation,  except  by  leases  for  three  lives,  or  twenty-one 
years,  they  are  generally  considered  as  quosi  tenants  for  life 
only. 

56.  In  consequence  of  this  principle,  it  is  enacted  by  the 
statute  28  Hen.  8.  c.  11.  s.  6.,  that  in  case  any  incumbent, 
before  his  death,  haih  caused  any  of  his  glebe  lands  to  be 
manured  and  sown,  at  his  own  proper  costs  and  charges,  with 
any  corn  or  grain,  that  then  all  the  said  incumbents  may  make 
and  declare  their  testaments  of  all  the  profits  of  the  corn  growing 
upon  the  said  glebe  lands  so  manured  and  sown. 
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TITLE  III. 
ESTATE    FOR   LIFE. 


CHAP.  II. 
Waste   by  Tenants  for  Life. 


Sect.  46.  May  be  cut  down  by  Order  of 
the  Court  of  Chancery. 

51.  Clause,  without  Impeachment 
of  Waste. 

59.  How  far  restrained  in  Equity. 

66.  Is  annexed  to  the  privity  of 
Estate. 

68.  Partial  Powers  to  do  Waste. 

71.  Waste  by  Ecclesiastics. 

80.  Accidents  by  Fire. 


Sect.  1.  Different  Kinds  of  Waste. 
2.  Felling  Timber. 
11.  Pulling  down  Houses. 
14.  Opening  Pits  or  Mines. 
18.  Changing     the    Course    of 
Husbandry. 

20.  Destruction  of  Heir  Looms. 

21.  Permissive  Waste. 

25.  Of  the  Action  for  Waste. 

33.  Waste  restrained  in  Equity. 

38.  The  Timber  belongs  to  the 
Person  entitled  to  the  In- 
heritance. 


Section  I. 

Although  tenants  for  life  are  entitled  to  reasonable  estovers,  Different  kinds 

yet  they  are  prohibited  from  destroying  those  things  which  are  ° 

not  included  in  the  temporary  profits  of  the  land;  because  that 

would  tend  to  the   permanent  and  lasting  loss  of  the  person 

entitled  to  the  inheritance.     This  destruction  is  called  Waste  ; 

and  is  either  voluntary,  which  is  a  crime  of  commission,  or 

permissive,  which    is   a   matter   of  omission    only.     Voluntary 

waste    chiefly    consists;- — 1.  In    felling   timber   trees;    2.  In 

pulling  down  houses  ;    3.  Opening  mines  or  pits  ;    4.  Changing 

the  course  of  husbandry  ;  5.  Destroying  heir  looms. 

2.  The  first  kind  of  waste  consists  in  felling  limber  trees,  Felling  timber. 

,  r     ,        llnst.53.a. 

except  tor  estovers,  because  they  are  not  deemed  part  oi  the  iiRep.  48.  b. 
annual  produce  of  the  land,  but  belong  to  the  owner  of  the 

1  2 
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inheritance  ;  therefore  the  tenant  for  hfe  has  only  a  quahfied 
property  in  them,  as  far  as  they  afford  him  sliade  and  shelter, 
and  a  right  to  take  tlie  mast  and  fruit. 

3.  In  the  case  of  leases  for  lives,  \vhere  the  limber  is  included, 
if  the  lessor  fells  the  trees,  the  lessee  may  maintain  an  action  of 
trespass  against  him,  and  will  be  entitled  to  recover  damages 
adequate  to  the  loss  he  sustains  ;  because  the  lessee  has,  by  his 
lease,  a  particular  interest  in  the  trees,  such  as  the  mast  and 
fruit  of  them,  and  shade  and  shelter  for  his  cattle  ;  and  may  lop 
them,  if  they  be  not  thereby  injured.  But  the  property  of  the 
body  of  the  trees  remains  in  the  lessor,  as  parcel  of  his  inhe- 
ritance; who  may  punish  the  lessee  in  an  action  of  waste,  if  he 
fells  or  damages  any  of  them.  So  that  both  the  lessor  and 
lessee  have  an  interest  in  the  trees  ;  therefore  if  a  stranger  cuts 
them  down,  each  of  them  shall  have  an  action  against  him,  to 
recover  their  respective  loss. 

4.  Where  the  trees  are  excepted  in  the  lease,  which  is  usually 
done,  the  lessee  has  no  interest  whatever  in  them  ;  and  the  lessor 
may  have  an  action  of  trespass  against  him,  if  he  either  fells  or 
damages  them.  The  lessor  has  also  a  power,  as  incident  to  the 
exception,  to  enter  upon  the  land,  in  order  to  fell  and  take  away 
the  trees;  though  this  power,  for  the  greater  caution,  is  often 
expressly  reserved. 

5.  Timber  trees  are  those  which  serve  for  building,  or  repara- 
tion of  houses  ;  such  as  oak,  ash,  and  elm,  of  the  age  of  twenty 
years  and  upwards.  But  where  oak  and  ash  are  seasonable 
wood,  and  have  been  usually  cut  down  at  certain  periods,  it  was 
formerly  held  that  it  was  not  waste  to  cut  them  down  at  that 
time:  but  I  can  find  no  modern  decision  on  this  point. 

6.  By  the  custom  of  some  countries  certain  trees  not  usually 
considered  as  timber,  are  deemed  to  be  such,  being  there  used 
for  building. 

7.  [Birch  trees  are  considered  timber  in  Yorkshire  and  Cum- 
berland, (a)  Beech,  cherry  and  aspen,  in  Buckinghamshire.  (^) 
Beech  also  in  Gloucestershire  (c)  and  Bedfordshire,  {d)     Beech 

(a)  [Cumberland's  ciise,  IMoore,  812.     Finder  i.  Spencer,  Noy,  30. 

(h)  Co.  Lit.  53.  a.  Anon.  2  Roll.  Rep.  83.  Aubrey  D.Fisher,  10  East,  446. 
Wright «  Powle,  Gwill. Tithe  Ca.  357.     Bibye  v.  Huxley,  Bunb.  192. 

(c)  Rex  D.  Minchin  Hampton,  3  Burr.  1309.  Abbott  v  Hicks,  1  Wood.  Tithe  Ca. 
319.     Welbank  v.  Hayward,  3  Wood.  512. 

(f/)  Bibye  V  Huxley,  2  Wood.  237. 
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and  willow  in  Hants,  (e)  In  some  places,  whitethorn,  holly ;(/) 
blackthorn ;  (g)  horse  chesnut,  lime,  yew,  walnut,  crab,  and 
hornbeam  ;  (h)  in  other  districts,  pollards  or  other  timber  trees 
which  have  been  lopped  are,  contrary  to  general  estimation,  also 
considered  timber.  (/)] 

8.  If  a  tenant  for  life  tops  timber  trees,  or  does  any  thing  else    l  Inst.  53.  a, 
which  causes  them  to  decay,  it  is  waste.     So  if  he  suffers  the     ^^  •  '^• 
young  germins  or  shoots  to  be  destroyed,  or  stubs  them  up. 

9.  Lord  Coke  says  that  cutting  down  willows,  birch,  beech,  i  Inst.  53.  a. 
asp,  maple,  or  the  like,  standing  in  the  defence  and  safeguard  of 

a  house,  is  waste ;  as  also  the  stubbing  up  a  quickset  fence  of 
whitethorn,  or  suffering  it  to  be  destroyed.  He  also  states  that 
cutting  dead  wood  is  not  waste;  but  that  turning  of  trees  to 
coals  for  fuel,  when  there  is  sufficient  dead  wood,  is  waste. 
[But  it  seems  to  be  now  settled  that  if  a  bare  tenant  for  life 
cuts  down  decayed  timber,  it  is  waste.  (A)] 

10.  All  tenants  for  life  have  a  right  to  cut  down  coppices  and 
underwoods,  at  seasonable  times,  according  to  the  custom  of  the 
country;  for  no  advantage  can   arise  to  a  tenant  for  life  from 

woods  of  this  kind,  but  by  the  sale  of  them.     It  was  however  Piorot  v.  Bul- 

held,  in  a  modern  case,  that  a  tenant  for  life  has  no  property  in  jun.'479.^^' 

the  underwood  till  his  estate  comes  into  possession  ;  and  cannot 

have  an   account  of  what  was  cut  wrongfully  by  a  preceding 

tenant.     [As  to  what  may  be  considered  underwood  the  reader  is   iBam.&Cress 

referred  to  the  King  v.  Ferrybridge,  the  reporter's  note  and  the        *     '* 

cases  there  cited.] 

11.  Waste  may  be  done  in  houses,  by  pulling  them  down,  or  Pulling  down 
by  suffering  them  to  be  uncovered,  whereby  the  timbers  become  j  inst.53.a. 
rotten.  If,  however,  a  house  be  uncovered  when  the  tenant  comes 

in,  it  is  no  waste  to  suffer  it  to  fall  down  :  but  it  would  be  waste 
to  pull  it  down,  unless  it  is  rebuilt. 

12.  If  a  lessee  for  life  razes  a  house,   and  builds  a  new  one.  Bio.  Ab.  Waste 
which   is  not   so  large  as  the  former,  it  is  waste.     But  where  an 

(e)  Layfield  v.  Cowper,  1  Wood.  330.     Guffley  v.  Pindar,  Hob.  219. 

(/)  Pinder  r.  Spencer,  Noy,  30.    1  Inst.  53.  a.  note  (10). 

{g)  Cookt).  Cook,  Cro.  Car.  531. 

(h)  Duke  of  Chandos  v.  Talbot,  2  P.  Will.  606.     Walton  v.  Tryon,  Gwil.  832. 

(j)  Soby  r.  Molyns,  Plow.  470.  Anon.  Gwil.  165,  Duke  of  Chandos  i'.  Talbot, 
ubi  supra. 

(;.■)  Perrot  v  Perrot,  3  Atk.  94  ;  and  see  Whitfield  v.  Bewit,  2  P.  Will.  240.  S.  C. 
3  Ibid.  266  J  see  also  VVickhani  v.  Wickham,  19  Ves.  419.] 
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old  house  falls  down,  and  the  tenant  builds  a  new  one,  it  need 
not  be  so  large  as  the  old  one. 

13.  If  glass  windows,  though  put  in  by  the  tenant  himself, 
be  broken  or  carried  away,  it  is  waste.  So  it  is  of  wainscot, 
benches,  doors,  furnaces,  and  the  like,  annexed  or  fixed  to  the 
house,  either  by  the  reversioner  or  the  tenant. 

14.  A  tenant  for  life  cannot  dig  for  gravel,  lime,  clay,  brick 
earth,  stone,  or  the  like,  unless  for  the  reparation  of  buildings, 
or  manuring  of  the  land.  Nor  can  he  open  a  new  mine :  but  he 
may  dig  and  take  the  profits  of  mines  that  are  open. 

15.  Lord  King  has  said  that  a  tenant  for  life  of  coal  mines, 
may  open  new  pits  or  shafts  for  working  the  old  vein  of  coals ; 
for  otherwise  working  the  same  mines  would  be  impracticable. 

16.  If  a  person  has  mines  within  his  land,  and  leases  the  land, 
and  all  mines  therein,  the  lessee  may  dig  for  them ;  for  other- 
wise he  can  derive  no  advantage  from  the  mines. 

17.  Where  a  person  seised  in  fee  of  lands,  in  which  there 
were  mines  unopened,  conveyed  those  lands,  and  all  mines,  &,c. 
to  trustees  and  their  heirs,  to  the  use  of  A.  for  life,  &c.  A.  having 
threatened  to  open  the  mines,  the  reversioner  brought  in  a  bill 
in  Chancery  to  stay  him.  It  was  argued  on  behalf  of  A.  that 
the  mines  being  expressly  granted  by  the  settlement  with  the 
lands,  it  was  as  strong  a  case  as  if  the  mines  themselves  were 
limited  to  A.  for  life,  and  like  Saunders's  case.  But  Lord  Mac- 
clesfield said,  that  A.  having  only  an  estate  for  life,  subject  to 
waste,  could  no  more  open  a  mine,  than  cut  down  timber  trees. 
On  a  rehearing.  Lord  King  was  of  the  same  opinion. 

18.  The  conversion  of  one  kind  of  land  into  another,  as  the 
changing  of  meadow  to  arable,  is  also  waste ;  because  it  not 
only  changes  the  course  of  husbandry,  but  also  the  evidence  of 
the  estate.  In  a  subsequent  case  it  was  said  arguendo,  that  the 
ploughing  of  pasture  may  be,  or  may  not  be,  waste  ;  and  to 
make  it  such,  it  ought  to  have  been  pasture  time  out  of  mind. 
It  was  not  enough  to  say  that  it  was  pasture  ground  diu  ante. 
Mr.  Just.  Jones  said,  arable  and  pasture  ground  are  convertible ; 
and  that  which  is  one  of  them  this  year  may  be  the  other  next, 
for  the  law  does  not  so  much  distinguish. 

19.  The  plowing  up,  burning  and  sowing  of  down  land  is 
waste.     But  in  the  present  improved  state  of  agriculture  I  pre- 
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sume  that  the  old  doctrine  respecting  a  change  of  the  course  of 
husbandry  would  not  be  strictly  adhered  to. 

20.  As  some  chattels  are  considered  in  law  as  part  of  the  in-  Destmctinn  of 
heritance,  and  called  heir  looms,  so  the  destruction  of  them  is   jit.  \, 
waste.     Thus,  if  a  tenant  for  life  of  a  park,  vivary,   warren,  or   i  Inst.  53.  a. 
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dove-house,  kills  so  many  of  the  deer,  fish,  game,  or  doves,  that 
there  is  not  sufiicient  left  for  the  stores,  it  is  waste. 

21.  Permissive  waste  chiefly  consists  in  suffering  the  build-  Permissive 
ings  on  an  estate  to  decay.     But  if  a  house  be  ruinous  at  the   iinst.  53.  a. 
time  when  the  tenant  for  life  comes   into  possession,  he  is  not  "^  '   ' 
punishable  for   suffering  it  to  fall  down  :  for  in  that  case  he  is 

not  bound  by  law  to  repair  it.  Yet  if  he  cuts  down  timber,  and 
therewith  repairs  it,  he  may  justify ;  because  the  law  favours  the 
maintenance  of  houses. 

22.  The  Court  of  Chancery  will   not  decree   a  tenant  for  life   Wood  i-.  Gay- 

.".,,..  .         „       .       non,  Amb.  395. 

to  repair,  or  appomt  a  receiver,  with  directions  to  repair ;  tor  it 
would  tend  to  harass  tenants  for  life ;  and  suits  of  this  kind 
would  be  attended  with  great  expenses,  in  depositions  about 
repairs. 

23.  It  is  a  general  rule  that  waste  which  ensues  from  the  act  2  Roll.  Ab.820. 
or  God  is  excusable.     So  that  if  a  house  falls  in  consequence  of 

a  tempest,  the  tenant  will  be  excused.  But  where  a  house  is 
uncovered  by  a  tempest,  the  tenant  is  bound  to  repair  it  within 
a  reasonable  time,  before  the  timbers  grow  rotten. 

24.  If  the  banks  of  a  river  are  destroyed  by  a  sudden  flood,  it   i  Inst.  53.  b. 
is  not  waste.     If,  however,  the  banks  of  the  river  Trent  are  un- 

.  .  Moo.  69. 

repaired,  it  is  waste ;  because  the  Trent  is  not  so  violent,   but 

that  the  lessee,  by  his  industry,   may  well  enough  preserve  its 

banks. 

25.  By  the  common  law,  where  lands  were  granted   to  a  per-   Of  the  action 
son  for  life,  he  was  not  liable  to  an  action  for  waste  unless  he  Biackst.  Com. 
was  restrained  by  express  words  in  his  conveyance,  from  com-  i^-3-c.  14. 
mitting  waste  ;  because  it  was  in  the  power  of  the  person  who 

created  the  estate  to  impose  such  terms  on  his  tenant  as  he 
thought  proper.  This  doctrine  was  found  extremely  inconve- 
nient, as  tenants  took  advantage  of  the  ignorance  of  their  land- 
lords, and  committed  acts  of  waste  with  impunity. 

26.  To    remedy    this    grievance    the   statute   of    Marlbridge,   2  lust.  144. 
52  Hen.  3.  c.  24.  gave  to  the  owners  of  the  inheritance  an  action 
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of  waste  against  tenants  for  life  ;  in  which  they  were  entitled  to 
recover  full  damages  for  the  waste  committed.  But  as  the  re- 
compence  given  by  this  statute  was  frequently  inadequate  to 
2  lust.  .299.  the  loss  sustained,  the  statute  of  Gloucester,  6  Edw.  1.  c.  5.  in- 
creased the  punishment,  by  enacting-  that  the  place  wasted 
should  be  recovered,  together  with  treble  damages,  as  an  equi- 
valent for  the  injury  done  to  the  inheritance. 

1  Inst.  53.  b.  27.  No  person  is  entitled  to  an  action  of  waste  against  a  te- 
iVei's  caso  nant  for  life,  but  he  who  has  the  immediate  state  of  inheritance, 
5  iiep.  76.  b.      expectant  on  the  determination  of  the  estate  of  life.     If  there  is 

liray  i'.  i  racy,  ' 

Cro.  Jac.  bi38.  an  estate  of  freehold  i/t  esse,  interposed  between  the  estate  of  the 
tenant  for  life  who  commits  waste,  and  the  subsequent  estate  of 
inheritance,  then  during  the  continuance  of  such  interposed 
estate  the  action  of  waste  is  suspended  ;  and  if  the  first  tenant 
for  life  dies  during  the  continuance  of  such  interposed  estate, 
the  action  is  gone  for  ever. 

2  Inst.  302.  28.  Where  a  tenant  for  life  commits  waste,  and  afterwards 

assigns  over  his  estate,  yet  an  action  of  waste  may  be  brought 
against  him. 

Clifton's  case,  29.  If  a  woman  lessee  for  life  marries,  and  her  husband  com- 

ep-  '5-  j^jjjg  vvaste,  and  after  the  wife  dies,  the  action  of  waste  is  gone  ; 

for  the  husband  never  had  any  estate  but  in  Vight  of  his  wife. 

30.  The  statute  of  Marlbridge  only  prohibits  farmers  from 
committing  waste ;  yet  if  they  suffer  a  stranger  to  do  waste, 
they  shall  be  charged  with  it :  for  it  is  presumed  in  law  that  the 
farmer  may  withstand  it :  et  qui  non  obstat,  quod  ohslare  potest, 
facere  videtur.  Secondly,  the  law  gives  to  every  man  his  proper 
action;  therefore  the  lessor  shall  have  his  action  of  waste  against 
the  lessee ;  and  the  lessee  his  action  of  trespass  against  the  per- 
son who  committed  the  waste. 

2  Saund.  252.  31.  The  late  Mr.  Serjeant  Williams,  in  his  excellent  Notes  on 
Saunders's  Reports,  observes  that  the  action  for  waste  is  now 
very  seldom  brought  (/)  ;  having  given  way  to  a  much  more  ex- 
peditious and  easy  remedy  by  an  action  on  the  case,  in  the  na- 
ture of  waste  ;  which  may  be  brought  by  the  person  in  reversion 
or  remainder  for  life  or  years,  as  well  as  in  fee;  and  the  plain- 
tiff is  entitled  to  costs;  which  he  cannot  have  in  an  action  of 
waste. 

(l)  [The  writ  of  waste  is  abolislied  after  1  June,  1835,  by  slut.  3  &  4  Will.  4.  c.  27. 
s.  36.     See  Vol.  111.  Tit.  31.  Cii.  II.  sect.  5.  note.] 
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32.  Lord  Cowper  savs,  that  without  some  particular  circum-  Turner />.  Ruck, 

.  "  .     ,  •         ,.  •     •  22Vin.  Ab. 

stances,  there  is  no  remedy  m  law  or  equity,  tor  permissive  waste,  52.3. 

after  the  death  of  the  particular  tenant.. 

[But  in  the  recent  case  of  Marquis  of  Lansdowne  v.  the  Mar-  1  Mad.  16. 

chioness  Dowager  of  Lansdowne,  it  was  decided  that  a  bill  might 

be  maintained   against  the  representatives  of  a  deceased   tenant 

for  life  for  equitable  waste  committed  by  him;  and  that  although 

according  to  the  maxim  actio  personalis  rnoritur  cum  persona,  yet  Garth  v.Cotton, 

if  the  tort  or  injury  is  of  such  a  nature  as  that  thereby  property  is  s.  c.  ' 

acquired  which  benefits  the  testator,  there  an  action  for  the  value  "^  ^}^-  p]' 
^  1  V  es.  S.524. 

of  the  property  shall  survive  against  the  executor  (w)  at  law,  for  546. 
legal  waste ;  and  that  equity  would  decide  in  respect  of  equit- 
able waste,  in  analogy  to  a  court  of  law.     In  the  above  case,  the  Cowp.  376. 
late  Marquis  of  Lansdowne,  tenant  for  life  without  impeachment 
of  waste,  had  abused  his  power  of  cutting  down  timber,  by  cut- 
ting ornamental  trees,  and  trees  not  fit  for  felling.] 

33.  It  is  stated  in  i  Roll's  Ab.  377.  pi.  13.  that  if  there  be  Waste  restrain- 
lessee  for  life,  the  remainder  for  life,  the  remainder  or  reversion 

in  fee,  and  the  lessee  in  possession  wastes  the  land  ;  though  he 
is  not  punishable  by  the  common  law,  during  the  remainder  for 
life,  yet  he  may  be  restrained  in  Chancery,  for  this  is  a  parti- 
cular mischief.  And  Lord  Keeper  Egerton  is  reported  to  have  Moor  554. 
said  that  he  had  seen  a  precedent  in  the  time  of  Richard  II. 
where  in  such  a  case  it  was  decreed  in  Chancery,  by  the  advice 
of  the  judges,  on  complaint  of  the  remainderman  in  fee,  that  the 
first  tenant  should  not  commit  waste ;  and  an  injunction  granted. 
The  courts  of  equity  have  long  pursued  this  principle,  and  will 
award  a  perpetual  injunction  against  waste  whenever  the  case 
requires  it. 

34.  There  was  a  limitation  in  a  settlement  to  a  person  for  life,  Perrot  1 .  Penot, 

3  Atk  91. 

remainder   to   trustees   to   preserve   contingent  remainders,  re-  '     *' 

mainder  to  his  first  and  other  sons  in  tail,  remainder  to  A.  for 
life,  remainder  to  his  first  and  other  sons  in  tail.  The  first  te- 
nant for  life  cut  down  timber ;  A.,  the  second  tenant  for  life, 

(ni)  [  By  Stat.  3  &  4  \V  ill.  4.  c.  42.  s.  2.  remedies  by  action  of  ti  espass  or  trespass  on 
the  case,  are  given  against  the  executors  of  any  deceased  person,  for  any  wrong  coni- 
raiited  by  him  in  his  lifetime  against  the  property  real  or  personal  of  another,  com- 
mitted within  six  months  before  the  death,  the  action  to  be  brouglit  within  six  months 
after  the  executors,  &c.  have  taken  upon  themselves  the  administration  of  tlie  eflects 
of  the  deceased.  Similar  remedies  are  given  to  executors  for  injuries  done  to  the 
property  real  or  personal  of  tlieir  testators.] 
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brought  his  bill  for  an  injunction  to  stay  waste.  Lord  llardwicke 
said,  that  though  A.  had  no  right  to  the  timber,  yet  if  the  first 
tenant  for  life  should  die  wiihout  sons,  the  plaintiff  would  have 
an  interest  in  the  mast  and  shade  of  the  timber.  Therefore 
upon  the  authority  of  those  cases,  which  had  been  very  numerous 
in  the  Court,  of  interposing  to  stay  waste  in  the  tenant  for  life, 
where  no  action  could  be  maintained  against  him  at  law,  as  the 
plaintiff  had  not  the  immediate  remainder;  the  injunction  was 
granted. 

35.  Mr.  Worsley  being  tenant  for  life  of  a  farm  in  Dorsetshire, 
consisting  of  poor  arable  land,  with  a  sheep  walk,  and  about  four 
hundred  acres  of  down  land,  under  the  will  of  Lady  Stewart, 
who  also  left  a  writing  under  her  hand,  forbidding  the  ploughing 
of  such  lands  as  ought  not  to  be  ploughed  ;  he  ploughed  up, 
broke,  and  burnt  part  of  the  down  land.  A  perpetual  injunction 
was  granted  by  the  Court  of  Exchequer,  and  confirmed  by  the 
House  of  Lords. 

36.  A  bill  was  brought  by  a  ground  landlord  to  stay  waste 
in  an  under  lessee.  Lord  Hardwicke  said,  that  a  certificate 
being  produced  of  the  waste,  he  was  of  opinion  the  plaintiff  had 
the  same  equity  as  in  other  cases  of  injunctions;  and  granted 
the  injunction.  In  another  case,  he  said  that  he  would  have  no 
scruple  to  grant  an  injunction  to  stay  waste  in  favour  of  an  un- 
born child. 

37.  A  court  of  equity  will  also  grant  an  injunction  against 
waste,  pendente  lite.  And  Lord  Hardwicke  has  said,  that  it  is 
not  necessary  the  plaintiff  should  wait  till  waste  is  actually  com- 
mitted :  for  where  an  intention  to  commit  waste  appears,  and 
the  defendant  insists  on  his  right  to  commit  waste,  the  court 
will  grant  an  injunction. 

38.  Althoush  no  action  of  waste  lies  where  there  is  an  inter- 
mediate  estate,  yet  if  waste  be  done  by  felling  timber  trees,  the 
person  entitled  at  that  time  to  the  inheritance  in  fee,  or  in  tail, 
may  seise  them,  or  bring  an  action  of  trover  for  the  recovery  of 
them.  For  a  tenant  for  life  has  but  a  special  interest  in  the 
trees  growing  on  the  land,  so  long  as  they  are  annexed  to  it : 
but  if  he  or  any  other  person  severs  them  from  the  land,  the 
interest  of  the  tenant  for  life  in  them  is  thereby  determined,  and 
they  become  the  property  of  the  owner  of  the  inheritance. 
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39.  A  feoffment  was  made  to  the  use  of  A.  for  life,  remainder  Uvedale  v. 
to  the  use  of  his  first  and  other  sons  in  tail ;  remainder  to  B.  for  2  iioit.  Ab. 
life,  remainder  to  his  first  and  other  sons  in  tail.     B.  had  issue  a   ^^^• 
son,  and  after  A.,  not  having  any  son,  cut  down  timber.     It  was 
resolved  that  the  son  of  B.  might  have  an  action  of  trover 
against  A.  for  the  timber,  because  the  property  of  the  trees  was 

in  him  who  had  the  inheritance  of  the  land  when  they  were  cut; 
and  though  the  remainder  for  life  to  B.  was  an  impediment  to 
an  action  of  waste  during  his  life,  yet  it  was  not  any  impediment 
to  his  son,  as  to  the  property  of  the  trees,  when  severed  from  the 
land,  which  B.  could  not  have  for  the  debility  of  his  estate.  And 
the  possibility  of  the  estate  which  might  come  to  the  son  of  A., 
if  A.  should  have  a  son,  was  not  any  impediment ;  inasmuch  as 
it  was  a  mere  possibility,  which  peradventure  never  would  hap- 
pen, and  was  nothing  in  law  till  it  happened,  and  might  be  de- 
stroyed by  the  feoffment  of  A. 

40.  One  seised  in  fee  of  lands  conveyed  them  to  trustees  and   Whitfield 
their  heirs,  to  the  use  of  A.  for  life,  remainder  to  his  first  and  2  p.Wms.240. 
other  sons  in  tail,  remainder  to  B.  for  life,  remainder  to  his  first 

and  other  sons  in  tail,  remainder  to  his  two  sisters  and  the  heirs 
of  their  bodies,  remainder  to  the  grantor  in  fee.  A.  and  B.  had 
no  sons,  and  one  of  the  sisters  died  without  issue,  by  which  the 
heir  of  the  grantor,  as  to  one  moiety  of  the  premises,  had  the  first 
estate  of  inheritance.  A.  having  cut  down  timber,  sold  it ;  the 
heir  of  the  grantor  brought  his  bill  for  an  account  of  a  moiety. 
It  was  objected  that  it  would  be  more  agreeable  to  the  rules  of 
equity  that  the  money  produced  by  the  sale  of  the  timber  should 
be  brought  into  court,  and  put  out  for  the  benefit  of  the  sons 
unborn,  and  which  might  be  born  :  that  these  contingent  re- 
mainders being  in  gremio  legis,  and  under  the  protection  of  the 
law,  it  would  be  most  reasonable  that  the  money  should  be  se- 
cured for  the  use  of  the  sons,  when  there  should  be  any  born. 
But  as  soon  as  it  became  impossible  there  should  be  a  son,  then 
a  moiety  to  be  paid  to  the  plaintiff.  And  the  case  would  be 
the  same  if  there  were  a  son  in  ventre  rnatris,  or  the  plaintiff 
mio-ht  bring  trover;  and  then  what  reason  had  he  to  come  into 
equity.  Lord  Macclesfield  said,  the  right  of  this  timber  be- 
longed to  those  who,  at  the  time  of  its  being  severed  from  the 
freehold,   were    entitled    to    the    first    estate    of    inheritance: 
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and  the  property  became  vested  in  them.  As  to  the  objection 
that  trover  would  lie  at  law,  it  might  be  very  necessary  for  the 
party  who  had  the  inheritance  to  bring  his  bill ;  because  it 
might  be  impossible  for  him  to  discover  the  value  of  the 
timber,  it  being  in  the  possession,  and  cut  down  by  the  tenant 
for  life. 

The  cause  was  reheard  by  Lord  King,  who  was  of  the  same 
opinion. 

41.  It  is  the  same  where  timber  is  severed  from  the  land  by 
accident.  Thus  where  a  great  quantity  of  timber  was  blown 
down  by  a  siorm  at  Welbeck,  the  seat  of  the  Duke  of  Newcastle  ; 
though  there  were  several  tenants  for  life,  with  remainder  to 
their  first  and  other  sons  in  tail,  yet  these  having  no  sons  born, 
the  timber  was  decreed  to  belong  to  the  first  remainder  man 
in  tail. 

42.  Where  there  are  trustees  to  preserve  contingent  remain- 
ders, the  Court  of  Chancery  will  not  allow  of  waste,  by  collu- 
sion, between  the  tenant  for  life  and  the  person  entitled  to  the 
first  vested  estate  of  inheritance,  to  the  prejudice  of  persons  not 
in  esse. 

43.  Where  the  tenant  for  life  has  also  the  next  existing  estate 
of  inheritance,  subject  to  intermediate  contingent  remainders  in 
tail,  the  Court  of  Chancery  will  not  allow  him  to  take  advantage 
of  that  circumstance,  by  cutting  down  timber,  but  will  preserve 
it  for  the  benefit  of  the  intermediate  contingent  remainder-men. 

44.  The  Duke  of  Bolton  was  tenant  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  Mrs.  Orde  for  life,  re- 
mainder to  her  first  and  other  sons  in  tail,  with  estates  to  trustees 
to  preserve  the  contingent  remainders,  remainder  to  the  Duke  in 
fee.  The  Duke  had  no  son,  but  Mrs.  Orde  had  a  son  born,  who 
died  soon  after.  The  Duke  cut  down  timber.  Mrs.  Orde  had 
afterwards  another  son,  who  was  a  defendant  in  the  cause.  On 
the  question  to  whom  this  timber  should  belong,  Lord  Thurlow 
was  of  opinion,  that  as  it  was  not  competent  for  the  Duke  to 
cut  down  timber  in  respect  of  his  life  estate,  he  should  not  take 
advantage  of  his  own  wrong.  That  the  timber,  although  by 
severance  it  became  personalty,  was  yet  bound  as  far  as  it  could 
be,  to  the  uses  of  the  realty.  That  the  administrator  of  Mrs. 
Orde's  first  son  was  certainly  not  entitled,  the  child  being  dead 
at  the  time  of  the  timber  cut.     Neither  could  her  second   son 
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claim  it ;  for  altliouoli  he  had  a  vested  estate  of  inheritance,  yet 
such  estate  was  liable  to  be  divested  by  the  Duke's  having  a  son. 
He,  therefore,  thought  nobody  was  then  entitled  to  it ;  but  di- 
rected the  Duke  to  pay  into  Court  the  money  for  which  the 
timber  had  been  sold,  and  the  interest  thereof. 

45.  In  pursuance  of  the  above  direction,  the  Duke  of  Bolton  Powlett  v. 

.  ,    .         ,  .    .  „  1-1  TT  1  •       I      ii-   •       Duchess  of 

paid  in  the  money  arising  from  the  timber.     Upon  nis  death  in  Uokon, 

1794  Mr.  Orde.  the  husband  of  Mrs.  Orde,  as  administrator  of  J^'^';({'^"pf5.^; 

his  eldest  son,  presented  a  petition  to  have  the  money  paid  to 

him;    the   Court  directed  a  bill  to  be  filed.     The  defendants 

were,  the  second   son,  who  was  tenant  in  tail  in  remainder  of 

the  estates,  and  the  Duchess  of  Bolton,  executrix  of  the  late 

Duke. 

Lord  Loughborough  said,  when  the  timber  was  cut,  no  doubt, 
at  law,  the  Duke  would  have  taken,  being  the  first  owner  of 
the  inheritance.  But  the  Court  very  properly  held,  that  he 
should  not,  by  a  fraud  on  the  settlement,  which  made  him 
tenant  for  life,  aain  that  advantao-e  to  himself  in  his  reversion  in 
fee ;  considering  it  as  a  wrong  upon  the  settlement.  The  con- 
sequence was,  that  part  of  the  property,  which  by  the  fraud  was 
taken  from  the  settlement,  ought  to  be  restored  to  it ;  that 
would  carry  it  to  all  the  uses.  Mrs.  Orde  would  be  entitled  to 
an  estate  for  life,  the  children  to  estates  in  tail  male;  and  he 
could  not  help  the  consequence  of  the  reversion  in  fee  going  to  5^'^^-^' 
the  Duke.  2Cox"sR.llo. 

46.  The  Court  of  Chancery  has  in  some  cases  directed  the  iMaybecut 
timber  growing  on  an  estate,  whereof  a  person  was  tenant  for  Vf  Chancery. 
life,  to  be  cut  down,  for  the  purpose  of  paying  debts  and  legacies, 
charged  upon  the  inheritance. 

47.  A  person  devised  his  estate  to  his  wife  for  life,  remainder  Claxton  v. 
to  A.  B.  and  his  heirs,  upon  condition  that  he  should  pay  several  2  Vern.  152. 
legacies  at  the  times  appointed  in  his  will;  if  he  did  not  pay 

them  accordingly,  the  estate  to  go  over.  A.  B.  filed  his  bill  in 
the  Court  of  Chancery,  stating  that  there  was  a  great  quantity 
of  timber  on  the  estate,  which  belonged  to  him  ;  that  he  was 
wiUing  it  should  be  sold,  and  the  legacies  paid  :  but  that  the 
widow,  who  had  barely  an  estate  for  life,  and  could  make  no 
profit  thereof  herself,  in  combination  with  the  other  remainder- 
man, designing  to  make  the  plaintiff  forfeit  his  estate,  by  non- 
payment of  the  legacies,  had  refused  him  permission  to  fell  the 
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timber ;  though  he  offered  satisfaction  for  any  damages  she 
should  thereby  sustain.  He  therefore  prayed  that  he  might  have 
liberty  to  cut  down  and  carry  oft"  the  timber,  and  sell  it  for  pay- 
ment of  the  legacies. 

The  Court  thought  it  reasonable  that  the  plaintiff'  should  have 
liberty  to  cut  down  and  take  off  the  timber ;  making  satisfaction 
to  the  widow  for  breaking  the  ground,  &,c.  ;  and  referred  it  to 
the  Master  to  see  what  quantity  of  timber  was  necessary  to  be 
felled  for  payment  of  the  legacies,  and  what  might  be  conveni- 
ently spared. 

48.  The  Court  of  Chancery  has  also  directed  timber,  in  a 
state  of  decay,  to  be  cut  down  for  the  benefit  of  the  person 
entitled  to  the  inheritance ;  provided  no  damage  were  done  to 
the  tenant  for  life. 

Aspinwall  49.  Sir  G.  Ireland  by  deed  granted  a  term  for  500  years  to 

2  Vera. '2 18.  the  defendant  and  others,  of  his  estates  in  Lancashire,  to  com- 
mence after  his  decease,  for  payment  of  debts  and  annuities  ; 
and  by  will  devised  the  reversion  and  inheritance  thereof  to  the 
plaintiff"  for  hfe,  without  impeachment  of  waste,  remainder  to  his 
first  and  other  sons  in  tail.  The  testator  being  dead,  and  the 
trustees  in  possession  under  the  trust,  which  was  like  to  have 
a  long  continuance  ;  the  plaintiff"  brought  his  bill,  setting  forth 
that  he  was  reduced  to  great  want ;  that  there  was  much  decay- 
ing timber  on  the  estate,  which  the  trustees  had  no  power  cut 
down ;  and  prayed  he  might  be  permitted  to  take  off"  the 
timber,  allowing  for  what  damage  he  did  the  estate.  Although 
it  was  objected  that  the  plaintiff  might  die  before  the  trust  was 
performed,  and  till  then  could  not  be  let  into  possession  ;  there- 
fore to  decree  that  he  in  the  mean  time  might  take  off  the 
timber  would  be  a  prejudice  to  his  sons  ;  yet  the  Court  decreed 
a  commission  to  go,  to  take  off  timber  for  the  plaintiff's  relief 
and  support,  not  exceeding  500/. 

Bewick  I'.  50.  A.  was  tenant  for  life,  remainder,  as  to    ona  moiety,  to  B. 

3p!wms.267.  in  tail,  and  as  to  the  other  moiety  to  an  infant.  There  was 
timber  upon  the  premises  greatly  decaying,  whereupon  B.  the 
remaindsr-man  brought  a  bill,  praying  that  the  timber  which 
was  decaying  might  be  cut  down,  and  that  B.  and  tlie  infant 
might  have  the  money.  The  tenant  for  life  insisted  on  having  a 
share  of  the  money. 

Lord  Talbot  said,  1.  The  timber  while  standing  was  part  of 
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the  inheritance:  but  when  severed,  either  by  the  act  of  God,  as 
by  tempest,  or  by  a  trespasser,  belonged  to  him  who  had  the 
first  estate  of  inheritance  in  fee  or  in  tail,  who  might  bnng 
trover  for  it.  2.  The  tenant  for  life  ought  not  to  have  any 
share  of  the  money  arising  from  the  sale  of  the  timber  :  but 
since  he  had  a  right  to  what  might  be  sufficient  for  repairs  and 
botes,  care  must  be  taken  to  leave  enough  upon  the  estate  for 
that  purpose  ;  and  whatever  damage  was  done  to  the  tenant  for 
life  on  the  premises  ought  to  be  made  good  to  him.  3.  With 
regard  to  the  timber  plainly  decaying,  it  was  for  the  benefit  of 
the  persons  entitled  to  the  inheritance  that  it  should  be  cut 
down,  otherwise  it  was  of  no  value :  but  this  should  be  done 
with  the  approbation  of  the  Master ;  and  trees,  though  decaying, 
if  for  the  defence  and  shelter  of  the  house,  or  for  ornament, 
should  not  be  cut  down.     B.  to  have  one  moiety  of  the  money,    Vide  Lee  v. 

.    p  Alston, 

and  the  other  moiety  to  go  to  the  mtant.  iBro.c.c.i95. 

51.  It  has  been  usual,  from  very  ancient  times,  where  estates  Of  the  Clause, 

"  without  im- 

for  life  are  expressly  limited,  to  insert  a  clause  that  the  tenant  peachmentof 
for  life  shall  have  the  lands,  "  without  impeachment  of  waste  ;"  ^^^^'^• 
which  words  were  orisfinallv  !:eld  to  exempt  the  tenant  for  life  i  Inst.  22.  a. 

^     ,  n  T,T     ,,    •  1  1  ^I  r^ep.  82.  b. 

from  the  penalties  of  the  statute  of  Marlbridge  only  ;  not  to 
give  the  property  of  the  thing  wasted.  But  it  is  laid  down  by 
Lord  Coke  that  the  words  absque  impetitione  vasti,  that  is, 
without  challenge  or  impeachment  of  waste,  enable  the  tenant 
for  life  to  cut  down  timber,  and  convert  it  to  his  own  use. 
Otherwise,  if  the  words  were,  "  without  impeachment  of  any 
action  of  waste ;"  for  then  the  discharge  would  extend  to  the 
action  only,  and  not  to  the  property  of  the  timber. 

52.  To   the  words,  "  without   impeachment   of  waste,"  are   i  Ves.  265. 
sometimes  added,  with  full  liberty  to  commit  waste.     And  in 

some  instances  words  of  restriction  are  inserted,  as  voluntary 

waste  in  houses  only  excepted.     In  the  case  of  Garth  v.  Cotton, 

which   will   be    stated   hereafter,    the   words   were,   "  without    lit.  itj.c. 7. 

impeachment  of  waste,  except  voluntary  waste."      And    Lord 

Hardwicke  held  that  there  the  tenant  was  punishable  for  wilful 

waste ;  and  had   no  interest  in  the  timber,  otherwise  than  the 

mast   and   shade,    and   necessary  botes.      But   some   eminent 

lawyers  have  lately  held   that  the  words  voluntary  waste  only 

extend  to  houses,  and  not  to  timber  trees. 

53.  It  has  been   lately  held  that  the  words  without  impeach-  Wickham  v. 

■'  '  Wickham, 

lb>  Ves.  419. 
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ment  of  waste,  other  than  wilful  waste,  only  gave  to  the  tenant 
for  life    the    interest   of  the   money    produced    by   the    sale    of 
decaying  timber,  cut  by  order  of  the  Court. 

54.  It  has  been  long  fully  settled  that  the  words  without 
impeachment  of  waste  give  to  the  tenant  for  life  the  right  to  fell 
timber,  and  also  the  property  of  all  timber  trees  felled,  (;/)  01* 
blown  down  ;  and  also  of  all  timber,  parcel  of  a  building  blown 
down.  It  has  however  been  held,  in  a  modern  case,  that  a 
tenant  for  life,  without  impeachment  of  waste,  cannot  maintain 
trover  for  timber  cut  during  the  existence  of  a  prior  estate ;  but 
that  it  vests  immediately  in  the  owner  of  the  inheritance. 

55.  Where  a  tenant  for  life,  without  impeachment  of  waste, 
makes  a  lease  for  years,  and  the  lessee  commits  waste ;  no 
action  of  waste  will  lie  against  him.  For  the  lease  is  derived 
out  of  an  estate  privileged  ;  and  if  waste  lay,  it  must  be  against 
the  tenant  for  life,  who  made  the  lease ;  and  he  was  dis- 
punishable. 

56.  The  power  which  a  tenant  for  life  without  impeachment 
of  waste  has  over  his  estate,  with  respect  to  cutting  down 
timber,  must  be  exercised  during  his  life ;  and  cannot  be  dele- 
gated to  any  other  person,  so  as  to  enable  such  person  to  execute 
it  after  his  death. 

57.  Lord  Ilardwicke  has^said,  that  where  there  is  tenant  for 
life  restrained  from  waste,  remainder  to  another  for  life,  without 
impeachment  for  waste ;  the  Court  of  Chancery  will  not  suffer 
any  agreement  between  the  two  tenants  for  life,  to  commit 
waste,  to  take  place,  prior  to  the  period  at  which  the  second 
tenant  for  life's  power  properly  commences. 

58.  A  tenant  for  life,  without  impeachment  of  waste,  is 
notwithstanding  obliged  to  keep  tenants'  houses  in  repair, 
unless  the  charge  is  excessive ;  and  shall  not  suffer  them  to  run 
to  ruin. 

59.  The  clause  without  impeachment  of  waste  is  however  so 
far  restrained  in  equity,  that  it  does  not  enable  a  tenant  for  life 
to  commit  malicious  waste,  so  as  to  destroy  the  estate  ;  which  is 


(n)  [The  tenant  for  life  is  not  entitled  to  the  timber  until  actually  felled,  he  cannot 
convey  it  to  another,  nor  does  an  authority  by  him  given  to  another  to  cut  down  timber 
convey  any  interest,  and  if  not  executed  in  his  life  time,  is  revoked  by  the  death  of  the 
party  giving  it.  Chohneley  I'.Paxton,  3  Bing.  207.  See  also  Wolf  v.  Hill,  2  Swan. 
149  note.] 
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o.iillcd  equitable  vvaste  ;  for  in  that  case  the  Court  of  Chancery 
will  not  only  stop  him  by  injunction,  but  will  also  order  iiiui  to 
repair,  if  possible,  the  damage  he  has  done. 

60.  Lord  Bernard,  on  the  marriatre  of  his  son,  settled  Raby  Vane  v.  LorJ 

^  .  liernard, 

Castle  on  him  for  life,  without  impeachment  of  waste,  remainder  2  Vem.  738. 
to  his  son  for  life,  Sec.     Afterwards  Lord  B.,  having  taken  some 
dislike  to  his  son,  got  200  workmen  together,  and  stripped  the 
castle  of  the  iron,  lead,  doors.  Sec.  to  the  value  of  3000/. 

The  Court  of  Chancery  immediately  granted  an  injunction  to 
stay  committing  of  vvaste,   in  pulling  down    the    castle;  and,  Koltr. 

,,.'„,  ",  ...  .         Somerville,       , 

upon  the  hearing  or   the  cause,  decreed  not  only  tlie  mjunctmn  2  Ah.  Eq.  759. 
to  continue,  but  that  the  castle  should  be  restored  to  its  former 
condition. 

6L  The  Court  of  Chancery  will  also  restrain  a  tenant  for  life, 
without  impeachment  of  waste,  from  cutting  down  timber,  ser- 
ving for  shelter  or  ornament  to  a  mansion-house ;  as  also  timber 
not  fit  to  be  felled. 

62.  A  bill   was  brought  by  a  remainder  man   to  restrain  a  Packington  u. 

tenant  for  life,  without  impeachment  of  waste,   from   cutting  ^  Atk,  215! 

down  timber  which   served  as  ornament  or  shelter  to  the  man-  Aston  v.  Aston, 

sion-house,  or  which  was  unfit  to  be  felled.     Lord  Hardwicke  o'l-rien  ,. 

granted  an   injunction  to  restrain  the  defendant  from  cutting  ^  ^,"^?,\, 
="  "^  ^   Amb.  107. 

down  trees  standing  in  lines,  avenues,  or  ridings  in  the  park. 

63.  An  injunction  was  moved  for  to  restrain  Mr.  Bowes,  the  Strathmoie 

''  ,w-  •    ,  '•  J5owes. 

husband  of  Lady  Strathmoie,  who  was  tenant  for  life,  witiiout  2Bro.  C.C.88. 
impeachment  of  waste,  from  cutting  trees  in  the  rides  or  avenues 
to  the  house,  or  that  served  for  shade  or  ornament,  or  were  unfit 
to  be  cut  as  timber. 

Lord  Kenyon  (M.  R.)  granted  the  injunction,  saying  it  ought  Downshiie 

^     J    '•  Sands, 

to  include  every  thing  useful  or  ornamental  to  the  house ;  and  6  \"es.  1O8. 
said  he  thought  himself  bound  to  grant  it  as  to  tlie  ornamental  ^^  Fe^re'rs' 
trees,  though  they  should  not  be  planted  trees,  but  growing  na-  \^-  '*^^- 
turally  ;  also  to  extend  it  to  young  saplins,  and  trees  not  fit  to  \Q  Ves. 37.5.' 

,  Cortin  I'.  Coffin, 

cut  as  timber.  Mad.6LGeld.17. 

64.  The  Court  of  Chancery  will  not,  however,  in  cases  of  this  Rolt  r. 
kind,  give  any  satisfaction  to  the  remainder  man  for  timber  actu-  2  Ab.  Eq.'75!), 
ally  cut  down. 

66.  The  Court  of  Chancery  will  not  permit  a  tenant  for  life, 
without  impeachment  of  waste,  to  conmiit  double  waste. 

QQ.  Lord  Archer  beino;  tenant  for  life,  wiihunt  impeachment  Plyn^o^it'* 

^  '  I.  Archer. 

VOL.  1.  K  lUro.C.(.'.l59, 
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of  waste,  of  an   estate  which  was  decreed  to  be  sold,  and  the 
money  invested  in  the  purchase  of  another  estate,  to  be  settled 
to  the  same  uses,  cut  down  timber. 

Lord  Thurlow  held  that  Lord  Archer's  personal  representatives 
were  bound  to  account  for  the  timber  cut :  for  as  Lord  A.  was  to 
be  tenant  for  life,  without  impeachment  of  waste,  of  the  estate 
to  be  purchased,  if  he  might  conmiit  waste  upon  the  other 
estate,  before  it  was  sold,  he  would  have  the  benefit  of  double 
waste. 

67.  The  privileges  given  to  a  tenant  for  life,  by  the  words, 
without  impeachment  of  waste,  are  annexed  to  the  privity  of 
estate,  and  determine  with  it.  Thus  it  is  said  that  if  a  lease  be 
made  to  one  for  the  term  of  another's  life,  without  impeachment 
of  waste,  the  remainder  to  him  for  his  own  life,  he  becomes 
punishable  for  waste ;  for  the  first  estate  is  gone  and  drowned. 

68.  Some  cases  have  arisen  where  estates  for  life  have  been 
given,  witli  partial  powers  of  committing  waste ;  and  the  Court 
of  Chancery  has  interposed  to  restrain  the  tenants  from  ex- 
ceeding such  powers. 

69.  Lands  were  devised  to  a  person  for  life,  with  power  to  cut 
down  such  trees  as  four  persons  named  in  the  will  should 
allow  of,  or  direct  by  writing.  All  these  persons  being  dead,  it 
was  decreed  that  power  of  cutting  down  timber  remained :  but 
the  Court  would  preserve  the  check.  It  was  referred  to  the 
Master  to  see  what  trees  were  fit  to  be  cut  down. 

70.  Mr.  Dummer  devised  his  estate  at  C.  to  his  wife  for  life. 
In  a  codicil  he  said,  "  Whereas  by  my  will  my  wife  cannot  cut 
any  timber,  now  my  will  and  mind  is,  that  she  may,  during  so 
long  time  as  she  continues  my  widow,  cut  timber,  for  her  own  use 
and  benefit,  at  seasonable  times  in  the  year." 

Mrs.  Dummer  began  to  fell  timber;  the  person  in  reversion 
applied  for  an  injunction.  Lord  Thurlow  utterly  rejected  the 
idea  that  Mrs.  Dummer  was  only  to  cut  timber  for  her  own  use, 
or  for  estovers ;  and  thought  her  entitled  to  cut,  not  only  such 
timber  as  would  suffer  by  standing,  but  every  thing  which  could 
fairly  be  called  timber  ;  although  she  could  not  cut  such  sticks 
as  would  only  make  paling,  or  saplins  not  proper  to  be  cut  as 
timber. 

71.  Bishops,  rectors,  parsons,  vicars,  and  other  ecclesiastical 
persons,  being  considered  in  most  respects  as  tenants  for  life  of 
the  lands  which  they  hold  jure  eccksice,  are  disabled  from  com- 
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initting  any  kind  of  waste;  and  if  they  cut  down  trees,  unless 
for  reparations,  tliey  are  punishable  in  the  ecclesiastical  courts, 
and  also  by  writ  of  prohibition. 

72.  By  the  statute  35  Edw.  1.  it  is  declared,  that  parsons 
shall  not  presume  to  fell  trees  growing  in  the  church-yard,  but 
when  the  chancel  or  the  body  of  the  church  requires  reparations. 

And  Lord  Coke  has  cited  a  case  where,  upon  complaint  to  the   ii  Rep.  49.  a. 

king  in  parliament,  that  the  Bishop  of  Durham  had  committed 

waste  by  destroying  timber,  a  prohibition   had  issued   against 

him.     In  another  case,   he  is    reported  to  have  said,  that  if  a   Stockman  v. 

.  1  1  i'        Wither, 

bishop  cut  down  and  sold  trees,  and  did  not  employ  them  for  Roll.  Rep.  86. 
reparation,  and  any  one  would  move  it,  he  would  grant  a  prohi- 
bition out  of  the  King's  Bench. 

73.  The  authority  of  this  dictum  has  been  doubted   in  a  mo-    Jefferson  v. 

/-i  -Tki  1111  •     1-     1     ^'P*  'Durham, 

dern  case,  in  which  the  Court  of  Common  Pleas  held  that  it  had   i  jios  &  Pul. 
no  power  to  issue  an  original   writ  of  prohibition,  to  restrain  a 
bishop  from  committing  waste,  in  the  possessions  of  his  see,  at 
least  at  the  suit  of  an  uninterested  person  ;  and  doubted  whether 
even  the  Court  of  King's  Bench  had  such  a  power. 

74.  It  appears,  however,  that  the  Court  of  Chancery  has  long 

exercised  this  kind  of  jurisdiction  :  for  there  is  a  case  stated  in   Ackland  v. 

Atwell 
2  Roll.  Ab.  813,  in  which    Lord  Keeper  Coventry   granted    a 

prohibition,  at  the  suit  of  a  patron,  against  a  prebendary,  for 

having  wasted  the  trees  of  his  prebend  ;  and  this  doctrine  is  now 

fully  established. 

75.  The  patron   of  a  livinc;  moved  for  an  injunction  against  ^trachyr. 

»  =  .  Irancis;, 

the  rector  to  stay  waste,  in  cutting  down  timber  in  the  church-  2  Atk.  217. 
yard.  Lord  Hardwicke  said,  that  a  rector  might  cut  down 
timber  for  the  repairs  of  the  parsonage-house,  or  the  chancel, 
but  not  for  any  common  purpose  :  and  this  he  might  be  justified 
in  doing  under  the  statute  35  Edw.  1.  stat.  2  ;  that  by  the  cus- 
tom of  the  country  he  might  cut  down  underwood  for  any  pur- 
pose; but  if  he  grubbed  it  up,  it  was  waste.  He  might  cut 
down  timber  likewise  for  repairing  any  old  pews  that  belonged 
to  the  rectory  ;  and  was  also  entitled  to  botes  for  repairing  barns 
and  outhouses  belonging  to  the  parsonage.  The  injunction  was 
granted. 

70.  A  bill  was  brought  by  a  patron  against  a  rector  to  stay  Knightt-. 
waste  in  digging  stones,  &c.  on  the  glebe,  otiier  than  what  was  Amb.  176. 
necessary  for  repairing  and  improving  the  rectory ;  and  tor  an 

K   2 
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account  of  what  had  been  dug  and  sold.  The  defendant  de- 
murred as  to  tlie  account;  as  also  to  the  staying  the  digging  of 
stones,  other  than  for  repairs  and  improvements ;  and  by  way  of 
answer  set  out  that  the  quarries  were  opened  before. 

Tile  Court  said,  the  parson  had  a  fee  simple  qualified,  under 
restrictions,  in  right  of  the  church  :  but  he  could  not  do  every 
thing  that  a  private  owner  of  an  inheritance  could  ;  he  could  not 
commit  waste  ;  nor  open  mines,  but  might  work  those  already 

Rutland's  case.  Opened.     Even  a  bishop  could  not.     Talbot,  bishop  of  Durham, 

1  Lev.  107.  T     1  i  1-  1  ,      ,  •  •  1     ,    •, 

contra.  applied  to  parliament  to  enable  him  to  open  mines  :  but  it  was 

rejected.  Parsons  may  fell  timber,  or  dig  stones  to  repair:  they 
have  also  been  indulged  in  sellino;  such  timber  or  stone,  where 
the  money  has  been  applied  in  repairs.  Injunctions  have  been 
granted  even  against  bishops,  to  restrain  them  from  felling  large 
quantities  of  timber,  at  the  instance  of  the  Attorney-General,  on 
behalf  of  the  crown,  the  patron  of  bishoprics.  If  the  demurrer 
had  only  gone  to  an  account,  it  had  been  good  ;  for  the  patron 
cannot  have  any  profit  from  the  living :  but  it  was  too  general, 
and  must  be  over-ruled. 
Iloskins  V.  ^7.  In  a  modern  case  Lord  Thurlow  gianted  an  injunction  to 

2Bro.C*C."552.  ^^^^  waste,  against  the  widow  of  a  rector,  during  the  vacancy, 

at  the  suit  of  the  patroness. 
Jones  r.TTlll,  '^8.  It  was  resolved  in  4  Will,  and   Mary,  that  an  action  on 

3  Lev'  268*  *'^^  ^^^^  ^^^  dilapidations  might  be  sued  against  a  late  incum- 
bent who  had  resigned  a  benefice,  or  against  the  personal  repre- 
RrKlciiftb  I..  sentatives  of  a  deceased  rector  or  vicar,  by  the  successor.  And  in 
2'J'ermKen  a  modern  case  it  was  held  that  an  action  for  dilapidations  also 
^•^^-  lay  for  the  neglect  of  repairing  a  prebendal  house,  by  a  suc- 

ceeding  prebendary,    against  his    predecessor,  or  his  personal 
representative. 

79.  By  the  statute  56  Geo.  3.  c.  52.  the  incumbents  of  any 
benefice,  with  the  consent  of  the  patron  and  the  bishop,  are  en- 
abled to  pay  the  monies  to  arise  by  sale  of  any  timber  cut  from 
Tit.  32.  c.  2.  the  glebe  lands  of  such  benefice,  either  for  equality  of  exchange, 
or  for  the  price  of  any  house  or  lands  purchased  by  them,  under 
the  authority  of  a  statute  which  will  be  stated  hereafter. 
Of  accidents  by  80.  At  common  law  tenants  for  life  were  not  answerable  for 
damages  done  by  fire,  whether  it  arose  from  accident  or  negli- 
gence. When  the  statute  of  Gloucester  rendered  tenants  for 
life  answerable  for  waste,   without  any  exception,  it  rendered 
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tliem  responsible  for  all  damages  done  by  fire.  But  now,  by  the 
statute  6  Ann.  c.  31.  s.  6.  it  is  enacted,  '*  That  no  action,  suit, 
or  process  whatsoever,  shall  be  had,  maintained,  or  prosecuted 
against  any  person  in  whose  house  or  chamber  any  fire  shall 
accidentally  begin,  or  any  recompence  be  made  by  such  person 
for  any  damage  suffered  or  occasioned  thereby  ;  any  law,  usage, 
or  custom  to  the  contrary  notwithstanding."  By  the  7th  section 
of  this  statute  it  is  provided,  that  nothing  in  this  act  shall 
defeat  any  contract  or  agreement  made  between  landlord  and 
tenant. 

81.  Inconsequence  of  this  last  clause  it  has  been  determined   Chesteifield 
that  where  a  tenant  for  life  under  a  settlement  covenanted  to  2  Com!' ii.  626. 
keep  a  house  in  good  and  sufficient  repair,  and  the  house  was 

burnt  down  by  accident,  he  was  bound  to  rebuild  it. 

82.  It  is  now  become  usual,  where  the  intention  of  the  parties  6  Term  Rep. 
is  that  the  tenant  shall  not  be  liable  to  rebuild  in  case  of  acci-     ^  * 
dental  fire,  to  except  it  in  the  covenant  to  repair. 
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TITLE  IV. 

Estate   Tail  after  Possibilitij  of  Issue  extinct. 

Sect.  1.  How  it  arises.  j  Sect.  10.  This  Tenant  has  the  proper  I  ij 

8.  It   has  some   Qualities   of  an  '  "-^  ^^'^  timber. 

„  ^  ^    „  .,  I  12.  But  is  restrained  from  Ma- 

Estate  Tail. 

licious  Waste. 

9.  But  it  is  in  fact  only  an  Estate  i  jg^  jj^^  Privileges  not  grantable 

for  Life.  I  over. 

Section  I. 

How  it  arises.  We  now  Come  to  treat  of  those  estates  for  life  which  are  derived 
from  the  operation  of  some  principle  of  law.  Of  these  the  first 
is  called  an  estate  tail  after  possibility  of  issue  extinct;  which  is 

s.  32.  thus  described  by  Littleton  :  "  Where  tenements  are  given  to 

a  man  and  to  his  wife  in  especial  tail,  if  one  of  them  die  without 
issue,  the  survivor  is  tenant  in  tail  after  possibihty  of  issue 
extinct. 

ijem.  2.  "  So  if  they  have  issue,  and  the  one  die,  albeit  that  during 

the  life  of  the  issue,  the  survivor  shall  not  be  said  tenant  in  tail 
after  possibility  of  issue  extinct ;  yet  if  the  issue  die  without 
issue,  so  as  there  be  not  any  issue  alive  which  may  inherit,  by 
force  of  the  entail,  then  the  surviving  party  is  tenant  in  tail,  after 
possibility  of  issue  extinct." 

,,      ,,„  3.  "  Also  if  tenements  be  given  to  a  man  and  to  his   heirs 

Id.  s.  33.  = 

which  he  shall  beget  on  the  body  of  his  wife  ;  in  this  case  the 
wife  hath  nothing  in  the  tenemsnts,  and  the  husband  is  seised  as 
donee  in  special  tail:  and  in  this  case,  if  the  wife  die  without 
issue  of  her  body,  begotten  by  her  husband,  then  the  husband  is 
tenant  in  tail  after  possibUity  of  issue  extinct. 
Littleton,  s.  34.  4.  ''  And  note,  that  none  can  be  tenant  in  tail  after  possibility 
of  issue  extinct,  but  one  of  the  donees,  or  the  donee  in  especial 
tail.  For  the  donee  in  general  tail  cannot  be  said  to  be  tenant 
in  tail  after  possibility  of  issue  extinct ;  because  always  during 
his  life  he  may  by  possibility  have  issue,  which  may  inherit  by 
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force  of  the  same  entail.  And  in  the  same  manner  the  issue 
which  is  heir  to  the  donees  in  especial  tail  cannot  be  tenant 
in  tail  after  possibility  of  issue  extinct,  for  the  reason  above- 
said." 

5.  Nothing  but  a  moral  impossibihty  of  having   issue  can   i  Tnst.28.  a. 
give  rise  to  this  estate.     Thus  if  a  person    gives  lands  to  a 

man  and  his  wife,  and  to  heirs  of  their  two  bodies,  and  they 
live  to  a  hundred  years,  without  having  issue,  yet  they  are 
tenants  in  tail ;  for  the  law  sees  no  impossibility  of  their  having 
issue. 

6.  The  impossibility  of  having  issue  must  proceed  from  the   Idem, 
act  of  God,  and  not  from  the  act  of  the  parties.     For  if  lands  be 
given  to  a  man  and  his  wife,  and  to  the  heirs  of  their  two  bodies, 

and  after  they  are  divorced,  causa  pracont)  actus,  or  consangui- 
nitatis,  their  estate  of  inheritance  is  turned  to  a  joint  estate  for 
life  ;  and  although  they  had  once  an  inheritance  in  them,  yet 
for  that  the  estate  is  altered  by  their  own  act,  and  not  by  the 
act  of  God,  viz.  by  the  death  of  either  party  without  issue,  they 
are  not  tenants  in  tail  after  possibility  of  issue  extinct. 

7.  A  person  may  be  tenant  in  tail,  after  possibility  of  issue  Bowles's  case, 
extinct,  of  an  estate  in  remainder,  as  well  as  of  an  estate  in  ^^' 
possession.     Thus  if  a  lease  be  made  to  A.  for  life,  remainder  to 

B.  and  his  wife,  in  special  tail ;  and  B.  dies  without  issue,  his 
widow  will  immediately  become  tenant  in  tail  after  possibihty  of 
issue  extinct. 

8.  This  estate,  though  strictly  speaking  not  more  than  an  Has  some 
estate  for  life,  partakes  in  some  circumstances  of  an  estate  tail,  j^tate'iaii' 
For  a  tenant  in  tail  after  possibility  of  issue  extinct,  has  eioht  H"*^-'^Z;^' 

'  -^  '=5         2  Inst.  302. 

quahties  or  privileges  in  common  with  a  tenant  in  tail.  —  1.  He  i  Roll.  R.  184. 
is  dispunishable  for  waste,  because  he  continues  i^  by  virtue  of 
the  livery  upon  the  estate  tail ;  and  having  once  had  the  power 
of  committing  waste,  he  shall  not  be  deprived  of  it  by  the  act  of 
God.  2.  He  shall  not  be  compelled  to  attorn.  3.  He  shall  not 
have  aid  of  the  person  in  reversion,  because  he  having  originally 
the  inheritance  by  the  first  gift,  has  likewise  the  custody  of  the 
writings,  which  are  necessary  to  defend  it.  4.  Upon  his  aliena- 
tion no  writ  of  entry  in  consimili  casu  lies.  5.  After  his  death 
no  writ  of  intrusion  hes.  6.  He  may  join  the  mise  in  a  writ 
of  right,  (fl)  in  a  special  jnanner.     7.  In  a  pracipe  brought  by 

(o)  These  writs  are  abolished  after  the  1st  day  of  June  1835,  by  slat.  3  and  4  Will. 
c.  27.  s.  36,  37. 
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But  is  in  fact 
only  an  estate 
(or  life. 

I  Inst. -27.  b. 

I I  Uep.  80.  I). 


Tliis  tenant  has 
the  property  of 
tlic  timber. 
4  Kep.  63.  a. 


1  Jloll.  Ken. 
184. 


11  Jlcp.  HI.  a. 


AVillianis  v. 
AVilliams, 
15  Ves.  419. 
12  East.  209. 
3  Mad.  519. 
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Iiim,  he  shall  not  imine  himself  tenant  for  lile.     8.   In  a  prcaipe 
brought  against   him,  hu   shall   not  be  named   barely  tenant  for 
life. 

9.  There  are,  however,  four  qualities  annexed  to  this  estate, 
which  prove  it  to  be,  in  fact,  only  an  estate  for  life. —  1.  If  this 
tenant  makes  a  feoffment  in  fee,  it  is  a  forfeiture;  because 
having  no  longer  a  descendible  estate  in  him,  he  cannot  transfer 
such  an  estate  to  another,  without  the  prejudice  anil  disherison 
of  the  person  in  remainder.  2.  If  an  estate  in  tail  or  in  fee  in 
the  same  lands  descends  upon  him,  the  estate  tail  after  possi- 
bility of  issue  extinct  is  merged.  {/))  3.  If  he  is  impleaded,  and 
makes  default,  the  person  in  reversion  shall  be  received,  as  upon 
default  of  any  other  tenant  for  life.  4.  An  exchange  between 
this  tenant  and  a  bare  tenant  for  life  is  good  ;  for,  with  respect 
to  duration,  their  estates  are  equal. 

10.  it  is  said  in  Herlakenden's  case,  that  if  a  tenant  in  tail, 
after  possibility  of  issue  extinct,  fells  the  trees,  the  lessor  shall 
have  them;  for  inasmuch  as  he  has  but  a  particular  estate  for 
life  in  the  land,  he  cannot  have  an  absolute  interest  in  the  trees  '. 
but  he  shall  not  be  punished  in  waste,  because  his  original 
estate  was  not  within  the  statute  of  Gloucester.  This  is  denied 
by  Lord  Coke,  who  is  reported  to  have  said,  that  at  common 
law  this  tenant  had  a  fee,  and  consequently  full  power  to  fell 
and  dispose  of  the  trees;  and  notwithstanding  the  statute  De 
Doni.s  had  made  the  estate  to  be  only  for  life,  yet  the  privilege 
and  liberty  was  not  taken  away. 

11.  In  Lewis  Bowles's  case,  the  Court  observed  that  tenants 
in  special  tail,  at  the  common  law,  had  a  limited  fee  simple;  and 
when  their  estate  was  changed  by  the  statute  De  Donis,  yet 
there  was  not  any  change  of  their  interest  in  doing  of  waste  ;  so 
when,  by  the  death  of  one  donee  without  issue,  the  estate  is 
changed,  yet  the  power  to  commit  waste,  and  to  convert  it  lo  his 
own  use,  was  not  altered  nor  changed,  for  the  inheritance  which 
was  once  in  him.     And  in  a  modern  case  Lord  Eldon  held,  upon 

{b)  [It  has  been  doubted  whether  any  merger  will  take  place  between  an  estate  tail 
after  possibility  of  issue  extinct,  and  an  estate  foi  life,  because  tiie  former,  though  equal 
in  quantity,  is  greater  in  quality  than  tlie  latter  j  Bowles  v.  IJertie,  Rol.  Hep.  178. 
Lewis  Bowles's  case,  11  Co.  81  ;  but  the  more  prevailing  opinion  seems  to  be  that  for 
all  the  purposes  of  merger,  this  estate  is  to  be  considered  as  a  mere  estate  for  life,  and 
susceptible  of  merger  as  such.  2  Preston's  Conveyancing,  3  Ed. 222.  Co.  Lit.  41.  b. 
42.  a.     Bro.  Abr.  Estate,  25.] 
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the  authority  of  tiie  preceding  cases,  that  tenant  in  tail  after 
possibility,  being-  dispunishable  for  waste  by  law,  has  equally 
with  tenant  for  life,  without  impeachment  of  waste,  an  interest 
and  |)roperty  in  the  timber. 

12.  The  Court  of  Chancery,  by  analogy  to  the  rule  adopted  Butisre- 

.  ,  r  *        strained  from 

in  tht^  case  of  tenant  for  life,  without  impeachment  ot  waste,  malicious 
will   restrain  persons  seised  of  estates  tail  after  possibility  of  '^''^'^• 
issue  extinct  from    pulling    down   houses,   cutting   down   trees  2  Ch.  Ca.  32. 
planted  for  shelter  or  ornament,  or  any  other  kind  of  mahcious 
waste. 

13.  A  woman   beino;  tenant  in   tail  after  possibility  of  issue  Abrahams. 

extinct,  and  havino-   married  again,  her  second  husband   felled  2i-reem.53. 
,  J  ..        2  Show. 68. 

some  trees  in  a  grove  that  grew  near,  and  was  an  ornament  to, 

the  mansion-house.     Having  an  intent  to  fell  the  rest,  the  person 

in  remainder  preferred  his  bill  to  restrain  her  from  felling  those 

trees.     The  Court  discovered  a  strong  inclination  to  grant  the 

injunction  :  but  the  case  was  referred. 

14.  A  woman,  tenant  in  tail  after  possibility  of  issue  extinct,  Anon. 

'  .  2  rrcem.  278. 

was  restrained  from  committing  waste,  in  pulling  down  houses, 
or  felling  trees,  which  stood  in  defence  of  the  house ;  and  also 
fruit  trees  in  the  garden.  But  for  some  turrets  of  trees  which 
stood  a  land's  length  or  two  from  the  house,  the  Court  would 
grant  no  injunction,  because  she  had  by  law  power  to  commit 
waste;  and  yet  she  was  restrained  in  the  particulars  aforesaid, 
because  that  seemed  malicious. 

15.  On   a  motion  for  an  injunction  to  stay  a  jointress,  tenant  Cook  i.  \V)ia- 

.  .     .  ley,  1  Ab.  Eq. 

in  tail  after  possibility  of  issue  extinct,  from  committing  waste,  400. 
it  was  urged  that  she  being  a  jointress  within  the  statute 
1 1  Hen.  7.  ought,  in  equity,  to  be  restrained  from  cutting  timber, 
that  being  part  of  the  inheritance,  which  by  the  statute  she  was 
restrained  from  alienating.  The  Court  granted  an  injunction 
against  wilful  waste  in  the  site  of  the  house,  and  pulling  down 
houses. 

16.  The  privileges  which  this  tenant  enjoys  arise  from  the  J^J^'^^P^^j^gf^^ 
urivitv  of  estate,  and  because  the  inheritance  was  once  in  him  ;  over. 

^  -'  '  ,  .  ,  ,  •  .  -11    1  Inst.28.  a. 

therefore  if  he  grants  over  his  estate  to  another,  his  grantee  will 
be  bare  tenant  for  life. 

17.  Thus  where  a  tenant  of  this  kind  granted  over  his  estate,  Aprccce's  case, 

3  Leon.  241. 
the  orantee  w'as  compelled  to  attorn  as  a  bare  tenant  for  life  ; 

and  so  to  bo  named  in  a  quid jurh  clumat.    For  although  it  were 
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true  that  a  tenant  of  this  kind  was  not  compellable  to  attorn 
yet  that  was  a  privilege  annexed  to  his  person,  not  to  the  estate  : 
but  by  the  assignment,  the  privity  was  altered,  and  the  privilege 
gone. 
3&  4  Will.  4.         18.  [The  powers  of  disposition  given  by  the  late  statute  for 

c   74 

abolishine:  fines  and  recoveries  do  not  extend  to  tenants  in  tail, 
after  possibility  of  issue  extinct,  who  are  expressly  exempted 
from  the  operation  of  the  act,  by  sect.  18.] 
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TITLE  V. 
CURTESY. 


CHAP.  I. 

Origin   of  Estates  hif  the    Curtesy,  and  Circumstances   required 
to  their   Existence. 

CHAP.  II. 

Of  ivhat  Things  a   Man  may  be  Tenant  by  the  Curtesy,  and  the 
Nature  of  this  Estate. 


CHAP.  I. 

Origin  of  Estates    bi/  the  Curtesy,  and  Circumstances  required 
to  their  Existence. 


Sect.  1.  Origin  of  Curtesy . 

4.  Circumstances  required. 

5.  I.  Marriage. 

6.  II.  Seisin. 

15.  III.  Issue. 

16.  Who  must  be  bom  alive. 

17.  In  the  Lifetime  of  the  Wife. 


Sect.  19.  And  be  capable  of  inheriting 
the  Estate. 

24.  I\ .  Death  of  the  Wife. 

25.  Curtesy  in  Gavel-kind. 

26.  Who  may  be  Tenants  by  the 

Curtesy. 


Section  I. 

The  second  estate  for  life,  derived  from  the  common  law,  is  that  Origin  of  cur- 

which  a  husband  acquires  in  his  wife's  lands  by  having  issue  by  ^^^' 

her  ;  which  is  called  an  estate  by  the  curtesy  of  England.     For  l  Inst.  351.  a. 

before  issue  had,  the  husband  has  only  an  estate  during  the  joint 

lives  of  himself  and  his  wife. 

2.  The  law  that  a  husband,  who  had  issue,  should  retain  the  Lindebrog,  LI. 

•II  11  Allcnian. 

lands  of  his  deceased  wife  during  his  life,  prevailed  among  all  jit.  92. 
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C.  l.s.3. 


Lib.  7.  c.  18. 
Bract.  437.  b. 


2P.Wms.  703, 


Circurastances 
rcijuired. 


I.  Marriage. 


2  Burn's  Ecd 
Law  458. 


n.  Seisin. 


1  Inst.  29.  a. 
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the  northern  nations.  And  when  the  customs  of  the  Normans 
were  reduced  into  writing,  this  law  was  inserted  among  them, 
and  is  thus  expressed  in  the  Latin  translation  of  the  Grand 
Coustomier,  c.  121.  Corisuetudo  enim  in  Normannid  ex  antiquitate 
opprobata,  quod  si  qiiis  uxorem  liahuerit  ex  qua  hceredem  aliquum 
procreaverit,  quern  natum  vivum  fuisse  constituent,  sive  vivat,  sive 
decesseiit,  toturn  feodum  quod  maritus  possidebat,  ex  parte  uxoris 
sua  tempore  quo  decesserit,  ipsi  marito,  qiiamdiu  ab  aliis  cessabit  nup- 
tiis,  remanebit.  It  is  said  in  Home's  Mirror,  to  have  been  estab- 
lished in  England  by  King  Henry  I.  which  is  extremely  proba- 
ble, as  there  is  a  full  account  of  it  in  the  Treatise  that  bears  the 
name  of  Glanville,  written  in  the  reign  of  King  Henry  II. 

3.  An  estate  by  the  curtesy  of  England  is  thus  described  by 
Littleton,  s.  35. — "  Where  a  man  taketh  a  wife  seised  in  fee 
simple,  or  in  fee  tail  general,  or  seised  as  heir  in  special  tail,  and 
hath  issue  by  the  same  wife,  male  or  female,  born  alive ;  albeit 
the  issue  after  dieth  or  liveth,  yet  if  the  wife  dies,  the  husband 
shall  hold  the  land  during  his  life,  by  the  law  of  England."  And 
Sir  J.  Jekyll  has  observed,  that  the  husband's  tenancy  by  the 
curtesy  has  no  moral  foundation  ;  and  is  therefore  properly  called 
a  tenancy  by  the  curtesy  of  England,  that  is,  an  estate  by  the 
favour  of  the  law  of  Eno-land. 

4.  Littleton's  description  of  this  estate  points  out  four  circum- 
stances as  absolutely  required  to  the  existence  of  this  estate ; 
namely,  I.  Marriage.  II.  Seisin  of  the  wife.  III.  Issue.  IV. 
Death  of  the  wife. 

5.  With  respect  to  the  marriage,  it  must  be  between  persons 
capable  of  contracting  together,  and  duly  solemnized.  It  should 
however  be  observed,  that  although  where  a  marriage  is  void,  the 
man  does  not  require  a  title  to  curtesy  ;  yet  if  it  be  only  void- 
able, and  is  not  annulled  during  the  life  of  the  wife,  the  husband 
will  be  tenant  by  the  curtesy  :  for  a  marriage  cannot  be  avoided 
by  the  ecclesiastical  courts,  after  the  death  of  either  of  the  parties. 
With  respect  to  the  mode  of  proving  the  fact  of  marriage,  it  will 
be  stated  in  the  next  title. 

6.  As  to  the  seisin  of  the  wife,  or  of  the  husband  in  right  of 
her,  it  is  a  circumstance  absolutely  required  ;  and  with  respect 
to  corporeal  hereditaments,  it  must  be  a  seisin  in  deed.  Thus 
Lord  Coke  says,  if  a  man  dies  seised  of  lands  in  fee  simple,  or 
fee  tail  general,  and  they  descend  to  his  daughter,  who  marries, 
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has  issue,  and  dies  before  entry,  tlie  husband  shall  not  be  tenant  Tit.  i. 
by  the  curtesy  ;  yet  in  this  case  the  husband  had  a  seisin  in  law. 
But  if  she  or  her  husband  had  entered  during  her  life,  he  would 
have  been  tenant  by  the  curtesy. 

7.  The  time  when  the  seisin   commences,  whether  before  or  iinst.  30.  a. 
after  issue  had,  is  immaterial;  for  if  a  man  marries  a  woman 

seised  in  fee,  is  disseised,  and  then  has  issue,  and  the  wife  dies, 
he  shall  enter  and  hold  by  the  curtesy.  So  if  he  has  issue  which 
dies  before  the  descent  of  the  lands  on  the  wife. 

8.  If  a  woman,  tenant  in  tail  general,  makes  a  feoffment  in  fee,  j  j„st.  29.  h. 
and  takes  back  an  estate  in  fee,  and  marries,  has  issue,  and  dies,  "••^• 

the  issue  may  in  a  formedon  (a)  recover  the  land  against  his 
father;  because  he  is  to  recover  by  force  of  the  estate  tail,  as  heir 
to  his  mother,  and  is  not  inheritable  to  his  father. 

Mr.  Hargrave  has  observed  upon  this  passage,  that  the  hus- 
band could  not  have  curtesy  in  respect  of  the  fee,  because  that 
was  defeated  by  the  son's  recovery  in  the  formedon  ;  nor  in 
respect  of  the  tail,  because  the  wife's  feoffment,  before  the  mar- 
riage, had  discontinued  it ;  consequently  there  could  be  no  seisin 
of  it  during;  the  marriaoe. 

9.  It  has  been  stated  that  the  possession  of  a  lessee  for  years  xit  i.  s.  26. 
is  the  possession  of  the  person  to  whom  the  inheritance  descends, 

before  entry  or  receipt  of  rent.  Therefore  if  lands,  which  are  let 
for  years,  descend  upon  a  married  woman,  wlio  lives  beyond  the 
day  on  which  the  rent  became  due,  without  receiving  it,  yet  her 
husband  will  be  entitled  to  curtesy. 

10.  An  estate  tail  descended  from  her  brother  to  Alice  Ri-  DeGreyi-. 
chardson,  who  was  married,  and  had  issue ;  the  lands  were  let  3  |.Ytk.'^469!' 
on  leases  for  years,  and  the  rents  were  payable  at  INIichaelmas 

and  Lady-day.  The  tenants  being  greatly  in  arrear,  Alice  did 
not  receive  any  of  the  Lady-day  rents,  but  died  four  months 
after  that  time  ;  nor  did  any  other  person  receive  rent  during  her 
life.  The  question  was,  whether  her  husband  was  entitled  to  be 
tenant  by  the  curtesy. 

Lord  llardwicke  said,  if  Alice  had  died  before  Lady-day,  there 
could  not  have  been  a  doubt  of  the  husband's  right  to  curtesy, 
because  he  could  do  nothing  till  the  rent  became  due.  The  only 
objection  arose  from  the  neglect  of  the  husband  in  not  distraining 

(a)  This  writ  abolished  after  the  1st  June  1835,  hy  stat.  3  and  4  Will.  4.  c.  27.  s. 
36,  37. 
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III.  Issue. 


Who  must  be 
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1  Inst.  29.  b. 
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for  the  rent  which  became  due  at  Lady-day.  The  receipt  of  rent 
would  have  amounted  to  an  actual  seisin.  If  the  representatives 
of  the  brother  had  received  any  rent  during  the  life  of  the  wife, 
it  would  have  been  a  material  objection  :  but  no  part  of  the 
rent  which  accrued  after  the  death  of  the  brother  was  ever 
received  by  the  wife,  or  by  any  other  person  ;  so  that  the  posses- 
sion of  the  lessee  was  the  possession  of  the  wife  ;  nor  could  there 
be  any  other  without  making  the  husband  a  trespasser.  Decreed 
that  the  husband  was  entitled  to  be  tenant  by  the  curtesy'. 

11.  A  devise  to  executors  for  payment  of  debts  does  not  pre- 
vent the  descent  of  the  freehold  and  inheritance  ;  from  whence  it 
follows  that,  in  a  case  of  this  kind,  there  will  be  curtesy. 

12.  A  person,  who  had  issue  a  daughter,  devised  his  lands  to 
his  executors  for  payment  of  his  debts,  and  until  his  debts  were 
paid.  The  executors  entered.  The  daughter  married,  had  issue, 
and  died  ;  afterwards  the  debts  were  paid.  It  was  resolved  that 
the  husband  should  be  tenant  by  the  curtesy. 

13.  Where  the  wife's  estate  was  let  for  life  before  the  marriage, 
the  husband  cannot  acquire  a  seisin  thereof,  and  will  therefore 
not  be  entitled  to  curtesy.  If  a  rent  be  reserved,  it  seems  doubt- 
ful whether  the  husband  will  be  entitled  to  have  curtesy  of  it :  in 
a  similar  case,  Lord  Coke  was  of  opinion  that  a  wife  should  have 
dower. 

14.  With  respect  to  the  seisin  which  is  necessary  in  incorpo- 
real hereditaments,  to  give  a  title  to  curtesy,  it  will  be  stated  in 
Title  21  Advowson,  and  the  subsequent  Titles. 

15.  The  third  circumstance  required  to  the  existence  of  an 
estate  by  the  curtesy  is  issue ;  after  which  the  husband  was 
formerly  allowed  to  do  homage  alone,  and  was  called  tenant  by 
the  curtesy  initiate.  Such  issue  must,  however,  have  the  fol- 
lowing qualities  to  entitle  the  husband  to  curtesy.  1.  It  must 
be  born  alive.  2.  In  the  lifetime  of  the  mother.  3.  And  be 
capable  of  inheriting  the  estate. 

16.  By  the  old  law  it  was  deemed  necessary  that  the  child 
should  not  only  be  born  alive,  but  be  heard  to  cry  ;  and  that 
circumstance  was  to  be  proved  by  persons  who  actually  heard  it, 
not  by  those  who  learned  it  by  hearsay.  Littleton,  however, 
appears  to  have  doubted  whether  it  was  necessary  to  prove  that 
the  child  cried  ;  and  Lord  Coke  deduces  an  argument  from  the 


Title  V.  Cnrtesi/.   Ch.  I.  s.  17—22.  143 

form  of  pleading,  in  cases  of  this  kind,  to  prove  that  any  other 
evidence  would  be  sufficient. 

17.  The  issue  must  be  born   in  the  lifetime  of  the  wife  :  so    In  the  lifetime 

of  the  wife. 

that  if  she  dies  in  childbed,  and  the  issue  is  taken  out  of  the   i  inst.  29.  b. 

womb   by   the   Caesarean   operation,  the    husband   will    not  be        ^P" 

entitled  to  curtesy.     For  at  the  instant  of  the  motiier's  death  he 

was  clearly  not  entitled,  as  having  had  no  issue  born :   but  the 

land  descended  to  the  child,  while  in  his  mother's  womb ;  and 

the  estate,  being  once  so  vested,  shall  not  be  taken  from  him  and 

his  heirs. 

18.  It  is  immaterial  whether  the  issue  be  born  before  or  after  ^  '^«?P-  ^5.  b. 
the  seisin  of  the  wife.   Thus  if,  after  issue  is  born,  lands  descend 

to  the  wife,  be  the  issue  dead  or  alive  at  the  time  of  the  descent, 
the  husband  shall  be  tenant  by  the  curtesy.  So  if,  after  the  13  Rep.  23. 
death  of  the  issue,  the  wife  acquires  lands  in  fee,  and  dies  with- 
out having-  had  any  other  issue,  her  husband  shall  be  tenant  by 
the  curtesy.  For  the  having  issue,  and  being  seised  during  the 
coverture,  is  sufficient,  though  it  be  at  several  times. 

19.  The  issue  must  be  such  as  is  capable  of  inheriting  the  ,^°^^J^^^^P.^" 

'  _     °  ble  of  inlient- 

estate :  therefore  if  lands  be  given  to  a  woman  and  the  heirs  male  ing  the  estate. 
of  her  body,  who  has  issue  a  daughter  only,  her  husband  will  not  q  j^gp',  35'.  i,', 
be  tenant  by  the  curtesy. 

20.  If  a  woman  seised  in  fee  siinple  marries,  has  issue,  and  then  8  ^cp.  34.  b. 
her  husband  dies,  and  she  takes  another  husband,  by  whom  she 

also  has  issue  ;  though  the  issue  by  the  first  husband  be  living, 
yet  the  second  husband  shall  be  tenant  by  the  curtesy  ;  because 
his  issue  by  possibility  may  inherit,  if  the  first  issue  die  without 
issue. 

21.  If  the  wife  has  issue,  and  after  is  attainted  of  felony,  so   i  Tnsi.  40.  a. 
as  the  issue  cannot  inherit  to  her,  yet  the  husband  shall  he 

tenant  by  the  curtesy,  in  respect  of  the  issue  born  before  the 
felony,  which  by  possibility  might  then  have  inherited.  But  if 
the  wife  had  been  attainted  of  felony  before  issue  had,  althougli 
she  had  issue  afterwards,  the  husband  would  not  be  tenant  by 
the  curtesy. 

[22.  In  the  recent  case  of  Barker  v.  Barker   the  devise  was   -  ^""-  "•^'*^' 
to  A.  and  her  heirs  ;  but  if  she  died  leaving  issue,  then  to  such 
issue  and  their  heirs.     A  died  leaving  issue,  and  it  was  held  that 
,  the  husband  of  A.  was  not  entitled  to  curtesy  as  the  children 
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took  Ijy  purchase,  and  the  wife  had  not  such  an  estate  as  coidd 
descend  upon  tlieni.l 

23.  It  is  a  rule  of  law  that  no  person  can  be  heir  to  an  ances- 
tor, unless  such  ancestor  died  seised  :  hence  probably  arose  the 
doctrine  which  requires  an  actual  seisin  in  the  wife  ;  for,  without 
such  an  actual  seisin,  her  issue  would  not  be  capable  of  inheriting 
from  her. 

24.  The  fourth  and  last  circunistnncc  required  to  give  a  title  to 
curtesy  is  the  death  of  the  wife,  by  which  the  estate  of  the 
husband  becomes  consummate. 

25.  By  the  special  custom  of  gavelkind,  a  husband  who  sur- 
vives his  wife  is  entitled  to  a  moiety  of  her  lands,  whether  he  has 
issue  or  not;  but  which,  in  conformity  to  the  custom  of  Nor- 
mandy, is  forfeited  by  a  second  marriage.  Mr.  Robinson,  in  his 
Treatise  on  Gavelkind,  observes  that  this  was  formerly  called  the 
Man's  Free  Bencli  ;  and  cites  a  record  of  21  Edw.  I.  in  which 
this  custom  is  recoo-nizcd. 

26.  As  to  the  persons  who  are  capable  of  acquiring  an  estate 
of  this  kind,  it  will  be  sufficient  to  observe,  that  all  those  who 
are  capable  of  taking  freehold  estates  may  be  tenants  by  the 
curtesy. 

27.  An  alien  cannot,  however,  be  tenant  by  the  curtesy  ;  for 
although  he  may  take  an  estate  by  purchase,  for  the  benefit  of 
the  crown,  yet  he  cannot  take  an  estate  by  act  of  law  ;  for  the 
law  will  not  transfer  an  estate  to  a  person  who  cannot  keep  it, 
but  must  immediately  give  title  to  another.  If  an  alien  be  made 
a  denizen,  and  afterwards  has  issue,  he  may  be  tenant  by  the 
curtesy,  in  respect  of  such  issue  ;  though  he  would  not  be  entitled 
on  account  of  issue  had  before. 

28.  Persons  attainted  of  treason  or  felony  cannot  be  tenants 
by  the  curtesy;  for,  he'mg  extra  legem,  posit  i,  they  are  become 
incapable  of  deriving  any  benefit  from  the  law  ;  and  by  conse- 
quence, of  this  in  particular,  which  intended  to  give  the  inherit- 
ance only  to  those  who  were  capable  of  holding  it  during  their 
lives. 
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CHAP.  II. 

Of  luhnl    T/iings  a    man    mai/  be   Tenant  by  the   Curtesy,  and 
Nature   of  this  Estate. 


Sect.  1.  Estates  in  Fee  Simple. 
5.  Estates  Tail. 

11.  Estates  in  Coparcenarij . 

12.  Trust  Estates. 

13.  Money  to  he  laid  out  in  Land. 
1.5.  Equities  of  Redemption. 

16.  Incorporeal  Hereditaments. 

17.  What  Things  arc  not  Liuble 

to  Curtesy. 

18.  Estates  not  of  Inheritance. 


Sect.  22.  Estates  in  Joint-Tenancy. 

23.  Remainders  and  Reversions. 

24.  Lands  Assigned  for  Dower. 

25.  Copyhold  Estates, 

26.  Nature  of  this  Estate. 
31.  Forfeitable  for  Alienation. 
33.  But  not  for  Adultery. 

31.  This    Tenant    is    Punishable 
for  Waste. 


Section  I. 

It  appears  from  Glanville,  Lib.  7.  c.  18.,  that  the  right  to  curtesy  Estates  in  fee 
was  originally  confined  to  the  maritagium  of  the  wife.    But  wlien  i5'r^ct'^*437  ^ 
Bracton  wrote,  this  right  was  extended  to  all  tlie  lands  whereof  8-  a. 
the  wife  was  seised,  wliether  she  acquired  them  by  inheritance, 
or  as  a  maritagimn,  or  by  donation.     And  Littleton's  description 
of  curtesy  extends  to  all  estates  in  fee  simple. 

2.  If  a  woman,  tenant  in  tail  after  possibility  of  issue  extinct,  r>ro.  Ab.  Estate 
takes  a  husband,  has  issue,  and  the  fee  simple  descends  upon  her, 

the  husband  will  be  entitled  to  curtesy  ;  because,  by  the  descent 
of  the  fee,  the  estate  tail  after  possibility  was  merged ;  and  the 
wife  became  tenant  in  fee  simple  executed. 

3.  A  man  may  be  tenant  by  the  curtesy  of  a  capital  messuao-e,  i  Tnst.  30.  b. 
though  it  be  caput  comitatus,  or  baroniis,  as  well  as  of  a   castle, 

which  serves  for  the  public  defence  of  the  realm ;  and  also  of  an 
honour  or  manor,  with  all  their  rights  and  appurtenances. 

4.  Where  by  articles  previous  to  marriage  a  woman  granted  to 
her  intended  husband,  during  their  joint  lives,  the  interest  of  her 
money,  and  the  rents  of  her  estate,  of  which  she  was  seized  in 
fee,  to  maintain  the  house,  Sec. ;  Lord  Hardwicke  held  that  this 
was  not  intended  to  abridge  the  husband's  legal  rights  ;  therefore 

vol..   !.  L 
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that  he  was  entitled  to  be  tenant  by  the  curtesy  of  the  estate 
whereof  his  wife  was  seised  at  the  time  of  the  marriage,  as  well 
as  to  an  estate  which  came  to  her  after. 

5.  Before  the  statute  De  Donis  conditional  fees  were  subject 
to  curtesy.  And  when  that  statute  converted  them  into  estates 
tail,  husbands  were  allowed  to  be  tenants  by  the  curtesy  of  them 
also. 

6.  Where  lands  were  given,  before  the  statute  De  Donis, 
to  a  man  and  a  woman,  and  the  heirs  of  their  bodies  to  be 
begotten,  the  course  of  descent  was  in  some  degree  changed 
by  their  having  issue;  for  then  the  land  became  descendible  to 
all  the  heirs  of  the  donee's  body,  and  also  liable  to  the  curtesy 
of  a  second  husband.  To  prevent  this,  it  was  enacted  by 
the  statute  De  Don/a,  that  where  lands  were  given  in  this 
manner,  a  second  husband  should  not  be  tenant  by  the  curtesy. 

7.  In  Littleton's  description  of  curtesy,  it  is  confined  to  women 
seised  as  heirs  in  special  tail.  There  can  be  no  doubt,  however, 
but  that  the  husband  of  a  woman  donee  in  special  tail  would  be 
also  entitled  to  curtesy. 

8.  It  was  formerly  doubted  whether  a  man  could  be  tenant 
by  the  curtesy  of  an  estate  tail,  after  failure  of  issue  capable  of 
inheriting  the  estate  ;  by  which  the  estate  tail  was  in  fact  deter- 
mined, and  the  donor's  right  to  the  reversion  accrued.  But  it 
has  been  resolved  that,  in  a  case  of  this  kind,  the  husband 
should  have  his  curtesy. 

9.  A  man,  having  issue  two  daughters,  gave  lands  to  the 
elder,  and  tlie  heirs  of  her  body ;  remainder  to  the  younger,  and 
the  heirs  of  her  body.  The  elder  daughter  married,  and  had 
issue  born  alive,  that  died  ;  afterwards  she  herself  died.  The 
younger  daughter  entered  upon  the  husband  of  the  elder,  who 
claimed  to  be  tenant  by  the  curtesy.  It  was  objected  that  the 
husband  should  not  in  this  case  be  tenant  by  the  curtesy, 
because  the  estate  of  the  wife  was  determined ;  and  the  estate 
of  the  husband,  which  was  derived  out  of  that  of  the  wife, 
could  not  continue  longer  than  the  primitive  estate  endured  ; 
for,  cessan/e  statu  primitivo,  cessat  derivativus.  But  it  was 
answered  and  resolved  that  at  common  law,  if  lands  had  been 
given  to  a  woman  and  the  heirs  of  her  body,  and  she  had  taken 
a  husband,  and  had  issue,  and  the  issue  had  died,  and  the  wife 
had   died   without  issue,  whereby  the  inheritance  of  the  land 
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reverted  to  the  donor  ;  in  that  case  tlie  estate  of  the  wife  was 
determined,  and  yet  the  husband  should  be  tenant  by  the 
curtesy;  for  that  was /wc//^  implied  in  the  gift:  that  the  hus- 
band was,  therefore,  entitled  in  this  case  to  hold  the  estate  tail 
during  his  life,  as  tenant  by  the  curtesy.  The  estate  by  the 
curtesy  was  not  derived  merely  out  of  the  estate  of  the  wife,  but 
was  given  to  the  husband  by  the  privilege  and  benefit  of  the 
law ;  for  as  soon  as  the  husband  had  issue,  his  title  became 
initiate,  and  could  not  afterwards  be  defeated  by  the  death  of 
the  issue;  which,  being  the  act  of  God,  ought  not  to  turn  to 
his  prejudice. 

10.  Curtesy   is    an   incident    so   inseparably  annexed  to    an   i  Inst. '2-24.  a. 

.,      ,         .  ,  ■        1  1  ■  1  •      C  Kep.  41.  a. 

estate  tail,  that  it  cannot  be  restrained  by  any  proviso  or  condi- 
tion whatever. 

1 1.  A  man  may  be  tenant  by  the  curtesy  of  an  estate  in  fee   Estates  in  Co- 

parcenary, 

simple,   or    in   tail,    held    in   coparcenary,  or  in  common    with  Tit.  iy..x20. 

other  persons ;  of  which  an  account  will  be  given  under  those 

Titles. 

12.  Although  curtesy  is  a  right  derived  from  positive  institu-  Trust  estates. 
tion,  not  from  any  moral  principles,  yet  it  is  much  favoured  in 

equity  ;    for  trust  estates  have  been  decreed  to  be  subject  to  Tit.  13.  c.  2. 
curtesy  ;  and  the   courts  of  equity  will  assist  a  tenant  of  this  "     '   ' ' 
kind  in  removing  trust  terms  for  years  ;  of  which  an  account  will 
be  given  hereafter. 

13.  It  has  been  stated  to  be  a  rule  in  equity  that  money  agreed  Money  to  be 
or  directed  to  be  laid  out  in  the  purchase  of  land,  shall  be  con-   i,t  i.  s.  4. 
sidered  as  land  to    all   intents  and   purposes.     And  upon  this 
principle  it  has  been  held  that  a  man  may  be  tenant  by  the  cur- 
tesy of  money  agreed  or  directed  to  be  laid  out  in  the  purchase 

of  land. 

14.  A  person  devised  300/.  to  her  daughter  Mary,  to  be  laid  ^^^fjj^ 
out  by  her  executrix  in  the  purchase  of  land,  and  settled  to  the  2  Vein.  536. 
only   use  of  her  said  daughter  and   her  children;  if  she  died 
without  issue,  the  lands  to  be  equally  divided  between  her  bro- 
thers and  sisters.     The   plaintiff  married  Mary  the  legatee,  and 

had  issue  by  her.  She  and  her  children  being  dead,  and  the 
money  not  laid  out  in  land,  the  bill  was,  that  the  plaintiti' might 
either  have  the  money  laid  out  in  the  purchase  of  land,  and 
settled  on  him  for  life,  as  tenant  by  the  curtesy,  or  have  the  in- 
terest of  it  during  bis  life. 
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The  Court  observed,  that  if  this  had  been  an  immediate  devise 
of  land,  the  devisee  would  have  been  tenant  in  tail,  consequently 
the  husband  would  have  bQcn  tenant  by  the  curtesy.  It  was, 
therefore,  decreed  that  thdRioney  should  be  considered  as  land ; 
and  that  the  plaintiff  should  have  the  interest  and  produce  there- 
of during  his  life,  as  tenant  by  the  curtesy. 

15.  An  equity  of  redemption  of  an  estate  in  fee  simple  which 
is  mortjmgcd  in  fee,  or  for  years,  has  been  decreed  to  be  subject 
to  curtesy ;  of  vyhich  an  account  will  be  given  hereafter. 

\G.  Some  incorporeal  hereditaments,  such  as  advowsons, 
tithes,  commons,  and  rents,  are  liable  to  curtesy  ;  of  which  an 
account  will  be  given  under  those  respective  titles. 

17.  Having  stated  the  different  kinds  of  property  which  arc 
liable  to  curtesy,  it  will  now  be  necessary  to  enquire  what  things 
are  not  subject  to  this  right. 

18.  No  estates  in  land  are  subject  to  curtesy,  but  those  of  in- 
heritance ;  for  an  estate  by  the  curtesy  is  a  continuation  of  the 
inheritance  :  and,  therefore,  there  can  be  no  tenancy  by  the  cur- 
tesy, unless  the  children  take  the  inheritance  ;  for  it  is  absolutely 
necessary  that  the  moment  the  husband  takes  as  tenant  by  the 
curtesy,  the  inheritance  should  descend  from  the  wife  to  her 
child  or  children. 

19.  Lands  were  devised  to  Ann  Boothby  and  her  assigns  for 
her  life  :  if  she  married,  and  had  issue  male  of  her  body  living  at 
the  time  of  her  death,  then  to  such  issue  male  and  his  heirs  male 
for  ever.  Ann  Boothby  married,  had  issue,  and  died  in  the  life- 
time of  her  husband. 

It  was  held  that  the  inheritance  never  having  been  vested  in 
the  wife  during  her  life,  her  husband  could  not  be  tenant  by  the 
curtesy. 

20.  Lands  were  devised  to  A.  and  her  heirs  ;  if  she  died  be- 
fore her  husband,  he  to  have  20/.  a  year  ;  tiie  remainder  to  go  to 
the  children.  The  wife  died  before  her  husband.  The  Court 
said  it  was  a  rule,  in  the  case  of  a  tenancy  by  the  curtesy,  that 
the  estate  should  come  out  of  the  inheritance,  and  not  out  of  the 
freehold  ;  therefore  the  husband  was  not  entitled  to  curtesy. 

21.  A  woman  tenant  in  tail,  previous  to  her  marriage,  convey- 
ed her  estate,  by  lease  and  release,  to  trustees,  to  the  use  of  her 
husband  for  life,  remainder  to  herself  for  life,  remainder  to  the 
first  and  other  sons  of  the  marriage.     The  woman  died  in  the 
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lifetime  of  her  husband  ;  and  it  was  held  that  the  husband  did 

not  take  any  estate  under  the  settlement,  because  it   was  not 

competent  to  the  wife  to  pass  tlie  estate  by  such  a  conveyance, 

to  the  prejudice  of  her  issue,  after  h^  death,  and  that  he  did  not 

take  an  estate  by  the  curtesy  ;  because  the  instant  the  marriage  Tit.  2.  c.  2.^| 

took  effect  the  estate  was  vested  in  the  husband  during  the  Joint  ^" 

lives  of  himself  and  his  wife;  consequently  tlieie  never  was  one 

moment  during  the  coverture  when  "the  wife   was  seised  of  an 

estate  tail  in  possession  ;  which  was  necessary,  in  orderto  make 

the  husband  tenant  by  the  curtesy. 

22.  Estates  in  fee  or  in  tail,  which  are  held  in  joint-tenancy.  Estates  in 
are  not  subject  to  curtesy;  of  which  the  reason  will  be  given  in  xh.°  I's!"^"'^^' 
that  title. 

23.  Lord  Coke  says,  a  man  shall  not  be  tenant  by  the  curtesy  Remainders 
of  a  remainder  or  reversion  expectant  upon  an  estate  of  freehold,  gions. 
unless  the  particular  estate  be  determined  during  the  coverture.   ^  inst.29.  a. 
But  a  man  is  entitled   to  curtesy  of  a  reversion  expectant  on  an 

estate  for  years,  because  the  wife  was  seised  of  a  freehold.  Ante,c.  i.  s.io. 

24.  A  man  cannot  be  tenant  by  the  curtesy  of  lands  which  are  Lands  assigned 
assigned  to  a  woman  for  her  dower  ;  of  which  the  reasons  will 

be  given  in  the  next  title. 

25.  Copyhold  estates  are  not  liable  to  curtesy  by  the  common  Copyiiold 

1'  stiitcs 

law  :  but  there  are  many  manors  in   which   the  husband  of  a    ' 
female  copyholder  is,  by  particular  custom,  entitled  to  his  wife's 
estate,  if  he  survives  her,  of  which  an  account  will  be  given  in 
a  future  title.      A  man  may,  however,  be  tenant  by  the  curtesy  Tit.  10. 
of  the  rents  and  services  due  for  copyholds,  where  his  wife  was 
seised  of  the  manor  of  which  they  are  held. 

26.  An  estate  by  the  curtesy  is  no  more  than  a  bare  estate  for  Nature  of  iliis 
life;  nor  has  this  tenant  any  more  privileges  than  a  mere  tenant 

for  life.  By  the  custom  of  Normandy,  it  was  determinable  upon 
the  second  marriage  of  the  tenant ;  which,  we  have  seen,  is  still 
the  case  in  gavelkind  lands. 

27.  An  estate  by  the  curtesy  is  considered  in  many  respects  3  Rep.  il.  h. 
as  a  continuation  of  the  wife's  estate  ;  therefore   the   husband 

is  entitled  to  all  those  rights  and  privileges  which  his  wife  would 
have  had  if  she  were  alive,  and  which  were  annexed  to  her  estate. 

28.  No  entry  is  necessary  to  complete  this  estate;  for  on  the  Rm.  Ai). 
death  of  the  wife,  the  law  adjudges  the  freehold  to  be  in  the  '"^"i"^' 
husband  immediately,  as  tenant  by  the  curtesy. 
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1  Atk.  606.  29.  Where  an  estate,  of  vvliich  a  man  is  tenant  by  the  cur- 

tesy, is  charged  with  the  payment  of  a  sum  of  money  ;  the 
person  entitled  to  the  inheritance  can  oblige  the  tenant  by  the 
curtesy  to  keep  down  the  interest,  as  well  as  any  other  tenant 
for  life. 

2  Inst.  301.  ^^-  "^'is  tenant  by  the  curtesy  shall  be  attendant  on  the  lord 
8Kep  36.  a.       paramount  for  the  services  due  in  respect  of  the  lands  that  he 

holds  by  this  title. 
Forfeitable  for  31.  If  a  tenant  by  the  curtesy  aliens  in  fee,  or  in  tail,  or  for 

Aheiuuion.  ^j^^  jj^^  ^^  ^^^^  p;rantee  it  is  a  forfeiture  of  his  estate  :  and  the 

Z  Inst.  oUy.  o 

person  in  reversion  may,  by  the  Stat,  of  Westminster  2.  c.  24. 

have  a  writ  of  entry,  in  consimili  casii. 
lit.  32.  c.  25.         32.  Tenants  by   the   curtesy  are  restrained  by  the   Stat,  of 

Gloucester,  6  Edw.  I.e.  1.  from  barring  the  heirs  of  their  wives, 

by  warranty  without  assets. 
But  not  for  33,  A  husband  does  not  forfeit  his  right  to  an  estate  by  the 

3  P.  vvtns.  276.  curtcsy,  by  leaving  his  wife,  and  living  in  adultery  with  another 

woman. 
This  Tenant  is         34,  It  appears  to  have  been  doubtful  whether  a  tenant  by  the 

punisiiable  for 

Waste.  curtesy  was  punishable  at  common  law  for  waste.     It  was  there- 

301,  353.^'        fo*"^  enacted  by  the  Stat,  of  Gloucester,  6  Edw.  1.  c.  5.  that  a 

writ  of  waste  might  be  brought  against  him,  and  that  he  should 

Sup. p.  120.  n.    incur  the  same  penalties  for  committing  waste  as   any    other 

tenant  for  life. 
2  Inst.  301.  35.  There  is  such  a  privity  of  estate  between  the  tenant  by 

\\o%  230  t^^  curtesy  and  the  heir,  that  at  common  law,  although  both 
had,  as  it  were  by  consent,  granted  away  their  estates,  yet  no 
action  of  waste  lay  against  any  other  than  the  tenant  by  the 
curtesy  ;  nor  against  him,  by  any  other  than  the  heir  at  law. 
By  the  Statute  of  Gloucester,  c.  5.  a  remedy  is  provided  for  the 
grantee  of  the  reversion,  against  a  tenant  by  the  curtesy,  so  long- 
as  he  continues  his  estate ;  or  against  his  assignee.  But  while 
the  heir  keeps  his  reversion,  the  tenant  by  the  curtesy  is  liable 
to  his  action  of  waste,  notwithstanding  any  assignment ;  the 
statute  having  provided  no  remedy  for  this  case. 
1  Inst.  57.  a.  36.  It  appears  somewhat  doubtful  whether  tenant  by  the  cur- 

TU^3  c  2         ^^^y  ^^  within  the  statute  6  Anne,  c.  31.  respecting  accidental 
fire. 
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CHAP.    I. 

Origin   and   Nature  of  Dower. 


Sect.  1.  Origin  of  Dower. 

5.  Dower  at  Common  Law. 
7.  Dower  by  Custom. 

11.  Circumstances  required. 

12.  I.  Marriage. 

14.  How  proved. 

15.  Effect  of  Divorces. 

19.  11.  Seisin  of  the  Husband. 


Sect.  26.  Seisin  of  Gavelkind  Lands. 

27.  III.  Deatli  of  the  Husband. 

28.  Who  may  be  endowed. 

29.  Who  are  incapable  of  Dower 
3t).  Aliens. 

32.  Jewesses. 

33.  Women  Stolen. 


Section  I. 

The  third  estate  for  life,  derived  from  the  law,  is  that  which  a   Origin  of 

■  •  r  1        1       1         I'  1  Dower. 

Widow  acquires  in  a  certain  portion  ot  her  liusbanu  s  real  ]mo- 

perty,  after  his  death,   for  her  support  and  maintenance.     It  is 

called  Dower,  and  is  derived  from  the  Germans,  among  whom  it 

was  a  rule  that  a  virgin  should  have  no  marriage  portion,  but 
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that  the  husband  should  allot  a  part  of  his  property  for  her  use, 
in  case  she  survived  him.  Thus  Tacitus  says, — Dotem  noii  uxor 
nuuito,  sed  uxuri  mar'Uiis  ojjht.  And  when  the  Germans  esta- 
blished themselves  in  the  southern  parts  of  Europe,  and  reduced 
their  customs  into  writing,  they  fixed  the  portion  of  the  husband's 
lands,  which  he  might  allot  for  his  wife's  dower.  The  Longo- 
bardic  code  directed  that  it  should  consist  of  a  fourth  part,  the 
Gothic  of  a  tenth  ;  and  in  process  of  time  regular  forms  were 
invented  for  the  purpose  of  constituting  dower. 

2.  The  Saxons,  like  all  the  other  German  nations,  were  well 
acquainted  with  the  custom  of  dower  ;  for  it  appears  from  the 
laws  of  King  Edmund,  that  a  widow  was  entitled  to  a  moiety  of 
her  husband's  property,  for  her  life  ;  but  which  she  forfeited  by 
a  second  marriage.  In  the  Appendix  to  Somner's  Gavelkind, 
there  is  a  Saxon  charter,  intituled  Chirographum  Ferveluslum  de 
Nuptiis  contrahendis,  et  Dote  Constituendd,  in  which  particular 
lands,  together  with  thirty  oxen,  twenty  cows,  ten  horses,  and 
ten  bondmen,  are  appointed  for  the  wife's  dower.  It  is  not 
known  whether  the  Conqueror  made  any  alteration  in  the  Anglo- 
Saxon  customs  respecting  dower ;  so  tliat  it  probably  continued 
to  consist  of  a  moiety  of  the  husband's  lands,  upon  condition 
that  the  widow  remained  chaste  and  unmarried.  But  by  the 
charter  of  King  Henry  I.  this  condition  of  chastity  and  widow- 
hood was  only  required  where  there  was  issue. 

3.  The  law  of  dower,  appears  however,  to  have  been  altered  in 
(._  I        tlie  reign  of  King  Henry  II. ;  for  Glanville  states  it  thus.    Every 

man  was  bound,  both  by  the  civil  and  ecclesiastical  law,  to  en- 
dow his  wife  at  the  time  of  his  marriage  ;  either  by  naming  the 
dower  in  particular,  or  by  endowing  her  generally  of  all  his 
lands.  If  he  endowed  her  generally,  then  the  wife  was  entitled 
to  her  dos  rationabilis,  which  was  one-third  of  her  husband's  free- 
liold.  If  he  named  a  dower  which  amounted  to  more  than  a 
third,  it  was  not  allowed,  but  was  reduced  to  a  third.  Nor  was 
the  wife  entitled  to  dower  out  of  any  of  her  husband's  subse- 
101.  quent  acquisitions,  unless  he  specially  engaged  before  the  priest 

to  endow  her  of  them.     And  these  regulations  are  exactly  simi- 
lar to  those  contained  in  the  Grcmd  Coiistumier  of  Normandy. 

4.  Nothing  is  mentioned  in  King  John's  Magna  Charta,  or 
the  first  charter  of  Henry  III.  respecting  dower  :  but  in  the 
charters  of  1217  and  1224,  it  is  declared  that  dower  should  con- 


Lib.  6. 
2,  &c. 


Title  VI.     Dower.    Ch.  I.  s.  4—6.  153 

sist  of  a  third  of  all  the  lands  which  the  husband  held  during 
his  life,  unless  the  wife  had  been  endowed  of  a  smaller  portion 

at  the  church  door,  (a)     Assignctur  aiilem  ei  pro  dole  sua,  lertia   Tilackst. 
,    ,-       ,  ...  ...  .        .  ^        ,       .  .    ,        ,        .    Charters. 

pars  lotius  terra  marili  sin,  quajait  sua  in  vita  sua,  nisi  ae  mtnon  2  Inst.  16. 
I'uerit  dotata  ad  ostium  ecdesia. 

5.  Dower  at  common  law  is  thus  described  by  Littleton,  s.  Dower  at  com- 
3G. — "  Tenant  in  dower  is  where  a  man   is  seised  of  certain  '"°"  ^^^' 
lands  and  tenements  in  fee  simple,  fee  tail  general,  or  as  heir  in 

special  tail,  and  taketh  a  wife,  and  dieth ;  the  wife,  after  the 
decease  of  her  husband,  shall  be  endowed  of  a  third  part  of  such 
lands  and  tenements  as  were  her  husband's  at  any  time  during 
the  coverture  ;  to  have  and  to  hold  to  the  same  wife  in  severalty, 
by  metes  and  bounds,  for  term  of  her  life ;  whether  she  hath 
issue  by  her  husband  or  no,  and  of  what  age  soever  the  wife 
be,  so  as  that  she  be  past  the  age  of  nine  years,  at  the  time 
of  the  death  of  her  husband." 

6.  It  has  been  stated  that  curtesy  is  founded  on  positive  insti-  Dower  is  a 
tutions :  but  dower  is  not  only  a  civil,  but  also  a  moral  ripht.   o'tfw"°''^''7r,.i 

•'  '  Q  i  i'.Wms.  70.4. 

Thus  Sir  Joseph  Jekyll  says, "  the  relation  of  husband  and  wife, 
as  it  is  the  nearest,  so  it  is  the  earliest ;  and,  therefore,  the  wife 
is  the  proper  object  of  the  care  and  kindness  of  the  husband. 
The  husband  is  bound  by  the  law  of  God  and  man  to  provide 
for  her  during  his  life  ;  and  after  his  death  the  moral  obligation 
is  not  at  an  end,  but  he  ought  to  take  care  of  her  provision 
during  her  own  life.  This  is  the  more  reasonable,  as,  during  the 
coverture,  the  wife  can  acquire  no  property  of  her  own.  If  be- 
fore her  marriage  she  had  a  real  estate,  this  by  the  coverture 
ceases  to  be  her's ;  and  the  right  thereto,  while  she  is  married, 
vests  in  her  husband.  Her  personal  estate  becomes  his  abso- 
lutely, or  at  least  is  subject  to  his  control ;  so  that  unless  she 
has  a  real  estate  of  her  own  (which  is  the  case  of  but  few,)  she 
may  by  his  death  be  destitute  of  the  necessaries  of  life  ;  unless 
provided  for  out  of  his  estate,  either  by  a  jointure,  or  dower.  As 
to  the  husband's  personal  estate,  unless  restrained  by  special 
custom,  which  very  rarely  takes  place,  he  may  give  it  ail  away 
from  her.  So  that  his  real  estate,  if  he  has  any,  is  the  only 
plank  she  can  lay  hold  of  to  prevent  her  sinking  under  her  dis-  > 

tress.     Thus  the  wife  is  said  to  have  a  moral  right  to  dower." 

(«)    [Assignment    of    Dower  ud  oUium  ecclesia:   or   e.r     assensu    patris     are    now 
abolished  by  stat.  3  6c  4  Will.  4.  c.  105,  s.  13.] 
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Hob.  Gav.  159. 
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5  ib.  c.  32. 
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76. 
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7.  Dower  by  custom  is  where  a  widow  becomes  eiititled  to  a 
certain  portion  of  her  husband's  lands,  in  consequence  of  sonic 
local  and  peculiar  custom.  And  in  cases  of  this  kind  the  widow 
cannot  waive  the  provision  thereby  made  for  her,  and  claim  dow- 
er at  common  law,  because  all  customs  are  equally  ancient  with 
the  common  law. 

8.  Thus  by  the  custom  of  gavelkind,  the  widow  is  entitled  to  a 
moiety  of  all  the  lands  and  tenements  which  her  husband  held 
by  that  tenure,  [and  of  which  he  was  seized  at  any  time  during 
the  coverture.]  This  was  formerly  called  free  bench,  and  is  for- 
feitable by  a  second  marriage,  or  by  the  having  a  bastard  child. 
And  it  is  observable,  that  this  species  of  dower  is  exactly  similar 
to  that  which  existed  in  the  time  of  the  Saxons. 

9.  By  the  custom  of  some  burroughs,  the  wife  shall  have  for 
her  dower  all  the  tenements  that  were  her  husband's  ;  which  is 
also  called  free  bench. 

10.  By  the  custom  of  most  manors  of  which  lands  are  held  by 
copy  of  court  roll,  the  widows  of  copyholders  are  entitled  to  a 
certain  part,  and  sometimes  to  the  whole,  of  their  husband's 
lands,  as  their  dower  or  free  bench. 

11.  Littleton's  description  of  dower  at  common  law  points 
out  three  circumstances  as  absolutely  necessary  to  create  a  title 
to  dower  ;  namely,  marriage,  seisin,  and  death  of  the  husband. 

12.  With  respect  to  the  marriage,  it  must  be  between  persons 
capable  of  contracting  together,  and  duly  celebrated  ;  for  it  is  a 
maxim  of  law,  ulti  nullum  matrimoiiium,  ibi  nulla  dos ;  and  al- 
though the  marriage  be  had  before  the  parties  are  of  sufficient 
age  lo  consent  ;  yet  if  the  wife  be  past  the  age  of  nine  years,  at 
the  time  of  her  husband's  death,  she  shall  be  endowed,  of  what 
age  soever  her  husband  be,  although  he  were  but  four  years  old. 
Wherein  it  is  to  be  observed  (says  Lord  Coke,)  that  although 
cotisensus,  non  concuhitus,  Jack  malrimofiium,  and  that  a  woman 
cannot  consent  before  twelve  years,  nor  a  man  before  fourteen; 
yet  this  inchoate  and  imperfect  marriage,  from  which  either  of 
the  parties  may,  at  the  age  of  consent,  disagree,  shall  entitle  the 
wife  to  dower.  Therefore  it  is  accounted  in  law,  after  the  death 
of  the  husband,  legitiniuru  ?natrimoiiium  quoad  dotem. 

[The  common  law  on  the  subject  of  marriages  has  been  altered 
by  various  acts,  which  have  been  repealed  by  those  now  in  force 
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and  cited  in  tl)e  margin;  but  tlie  law  of  Scotland  continues  in   iiG.4.&l\Vill. 
the  particulars  above  noticed  according  to  the  common  law.  '•     • 

Where  the  parties  elope  and  go  to  Scotland,  and  marry  there    i  Krsk.  Prin.of 
according  to  the  law  of  that  country,  and  return  immediately   iand/«2. 
afterwards,  the  wife  will  be  entitled  to  dower,  {b) 

Marriages  of  English  subjects  celebrated  hotiajide  in  foreign 
countries,  according  to  the  law  of  those  countries,  will  also  enti- 
tle the  widows  to  dower. (r)] 

13.  It  has  been  stated  that  though  a  marriage  be  voidable.  Tit.  5.  c.  i. 
yet  if  it  be  not  avoided  in  the  lifetime  of  the  parties,  it  cannot  be 
annulled  after.      And    if  a  marriage   de  facto  be   voidable  by   llnst.  33.  b. 
divorce,  whereby  the  marriage  might  have  been  dissolved,  and 

the  parties  freed  a  vinculo  matrimonii,  yet  if  the  husband  die 
before  any  divorce,  then,  for  that  it  cannot  after  be  annulled,  the 
wife  ck  facto  will  be  endowed. 

14.  In  actions  for  curtesy  or  dower,  the  fact  of  marriage  can-  How  proved. 

•^  .  -r  Bract.  302.  a. 

not  be  tried  by  a  jury,  but  only  by  the  bishop's  certificate,  upon  Uyer368.b. 
the  plea  of  }ie  nnques  accouplc  in  loyal  matrimony.     Because  the  Crutddey, 
direct  iurisdiction  in  question  concerning  the  legality  of  mar-  -^  v\  iis.  11. 122. 

J  1  _        _  o  o         ./  llderton  v. 

riao-e  belongs  to  the  ecclesiastical  courts ;  and  the  sentences  of  iiderton,2H. 

,    ==  ^  1  •     1        ,  •  1  1      •        ^     .1,     X  I^lack.  145. 

those  courts,  on  this  head,  are  m  general  conclusive  to  the  tem- 
poral courts. 

15.  A  divorce  propter  scBvitiam  et  metum  is  no  bar  to  dower,  Effect  of 

'  .  .  divorces. 

because  it  does  not  dissolve  the  bond  of  matrimony  ;  but  is  only   i  Inst.  32.  a. 
a  permission  to  the  parties  to  live  separate,  in  order  that  the 
wife  may  be  secure  from  the  husband's  cruelty. 

16.  Lord  Coke  says,  a  divorce  on  account  of  adultery  is  no  Wem. 
bar  to  dower,  because  it  does  not  dissolve  the  marriage,  but  only 
separates  the  parties  a  mensd  et  thoro ;  and  the  marriage  still  re- 
mains in  force.     In  Roll's  Ab.  is  the  following  passage  : — "  If  Tit.  Dower  P. 
the  wife  be  divorced  for  adultery,  which  does  not  dissolve  the 

bond  of  marriage,  by  the  canon  law,  nor  ©four  church  in  this 
realm,  but  is  only  a  mensd  et  thoro,  yet  this  shall  bar  her  of  her 
dower."     Lord  Coke's  doctrine,  however,  is  supported  by  a  de-  Stowell's  case 

Godb.  145. 

Q,)  [Compton  i.  Bearcroft,  Bull.  N.  P.  113.     2  Hagg.  443,  444.  ib.  54.   Brook  r.    ^°^  ^'^^' 
Oliver,  Rolls,  1759,  and  Bedford  v.  Varney,  Chancery  1762,  cited  2  Hagg.  376,  (n.) 
Exparte  Hall,  1  Ves  &  Bea.  112,  114.] 

(c)  [Ilderton  r.  Ilderton,  2  Hen.  Black.  145.  See  also  2  Hagg.  390,  395,  437  ;  also 
1  Roper,  Hubband  and  Wife,  Jacob's  Ed.  334,  and  addenda. 
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termination  of  the  Court  of  Common  Pleas  in  2  James.  There 
is  also  another  case  where  a  woman,  who  had  been  divorced  a 

rrec!'in  Ch"''     ^^^^"  ^^  tlioro,  claimed  her  dower  in  Chancery.  And  Sir  T.  Trevor, 

m-  M.  R.  said,  "  As  to  dower,  whether  you  are  entitled  to  it,  go  to 

law,  there  being  no  impediment,  and  therefore,  as  to  that,  the 
bill  must  be  dismissed."  But  it  does  not  appear  from  the  report 
whether  the  divorce  was  for  adultery. 

17.  It  has,  however,  been  enacted  by  the  statute  of  Westm. 
2.  c.  34.  that  if  a  woman  elopes  from  her  husband,  and  lives  in 

lufni.c.A.         adultery,  she  will  thereby  lose  her  dower. 

1  Inst.  33.  a.  1^'  A  divorce,  causa  prcEContiad us,  consangu'mitatis,  affmitatis 

ox  frigiditatis,  bars  the  wife  of  dower,  because  these  dissolve  the 
vinculum  matrimonii,  and  leave  the  parties  at  liberty  to  marry 
again.  But  the  marriage  must  be  dissolved  in  the  lifetime  of  the 
husband. 

II.  Seisin  of  the  19.  The  second  circumstance  required  to  the  existence  of  dower  [of 
any  widow  who  shall  have  been  or  shall  be  married  on  or  before  the 
1st  day  of  January,  1834  (rf)],  is,  that  the  husband  should  be  seised 

Tit.  1.  some  time  during  the  coverture  of  the  estate  whereof  the  wife  is 

dowable.  There  is,  however,  no  necessity  for  a  seisin  in  deed,  as 
in  the  case  of  curtesy  ;  for  a  seisin  in  law  will  be  sufficient,  other- 
wise it  would  be  in  the  husband's  power,  either  by  his  negligence 

I'crk.  9. 3C6.       Qj.  iiig  malice,  to  defeat  his  wife  of  that  subsistence  after  his  death, 
which  the  law  has  provided  for  her;  and  she  cannot  enter  to  gain 
a  seisin  in  her  own  right,  as  her  husband  may  do  in  lands  de- 
Lit.  S.448.         scended  to  her,  in  order  to  entitle  himself  to  curtesy. 

20.  Where  the  ancestor  dies  seised,  and  the  heir  being  married 
dies  without  making  an  actual  entry  on  the  lands,  his  widow  shall 
notwithstanding  be  endowed  ;  for,  by  the  descent  of  the  land  upon 

IMowd.  371.  the  heir,  he  acquired  a  seisin  and  freehold  in  law,  though  not  in 
deed.  It  would  be  the  same  if,  soon  after  the  death  of  the 
ancestor,  a  stranger  had  entered  on  the  land  and  abated ;  for 
between  the  death  of  the  ancestor,  and  the  entry  of  the  abator, 

I'eik.  3G7.  there  was  a  space  of  time  during  which  the  heir  had  a  seisin  in 

law.  If,  however,  the  heir  had  married  after  the  entry  of  the 
abator,  and  had  died  without  making  an  entry,  his  widow  would 
not  be  entitled  to  dower ;  because  the  seisin  in  law  which  he  had 

((/)  [The  late  Act  for  the  amendment  of  the  law  of  Dower  does  not  extend  to  tiie 
dower  of  any  widow  who  shall  have  been,  or  who  shall  be  married  on  or  before  the  above 
mentioned  day.  Stat.  3  &  4.  Will.  4.  c.  105.  s.  14.  J 
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acquired,  upon  the  death  of  the  ancestor,  was  devested  by  the 
abatement  before  the  marriage ;  ko  that  the  heir  had  neither  a 
seisin  in  law,  nor  in  deed,  during  the  coverture. 

21.  Where  lands  are  conveyed  to  a  married  man  by  a  deed 
deriving  its  effect  from  the  statute  of  Uses,  his  wife  will  be  en-  Tit.  i i.e. 3. 
titled  to  dower,  though  the  husband  does  not  enter ;  because  by 

the  operation  of  that  statute  a  seisin  in  deed  is  transferred,  (e) 

22.  If  a  man  makes  a  lease  for  life,  reserving  rent  to  him  and  i  inst.  32.a. 
his  heirs,  then  marries  and  dies  ;  his  wife  shall  not  be  endowed 

of  the  reversion,  because  there  was  no  seisin  in  deed,  or  in  law, 
of  the  freehold ;  nor  of  the  rent,  because  the  husband  had  but 
a  particular  estate  therein,  and  no  fee  simple.  But  if  a  man  makes 
a  lease  for  years,  reserving  rent,  then  marries,  and  dies,  his  wife 
shall  be  endowed,  because  he  continues  to  be  seised  of  the  free- 
hold and  inheritance. 

23.  If  a  person  devises  lands  to  his  executors  for  payment  of  l  Inst.  4i.  a. 
debts,  and  after  his  debts  paid  to  his  son  in  tail,  and  the  son  2  Vera.  404.' 
marries,  and  dies  before  the  debts  are  paid,  his  wife  shall  have 

dower  ;  because  the  estate  of  the  executors  is  only  a  chattel  in- 
terest, and  the  freehold  vested  in  the  son,  on  the  death  of  the 
father.  But  the  wife's  dower  will  not  commence  till  the  debts 
are  paid. 

24.  It  is  laid  down  by  Lord  Coke,  that  of  a  seisin  for  an  in-  1  Inst.  31.  b. 
stant,  a  woman  shall  not  be  endowed.     This  position  is  thiis  ex- 
plained by  Sir  W.  Blackstone :— "  The  seisin  of  the   husband  2Comm.  I3i. 
for  a  transitory  instant  only,  when   the  same  act  which   gives 

him  the  estate  conveys  it  also  out  of  him  again,  (as  where  by  a 

fine  land  is  granted  to  a  man,  and  he  immediately  renders  it 

back  by  the  same  fine,)  such  a  seisin  will  not  entitle  the  wife  to 

dower,  for  the  land  was  merely  in  tnumtii,  and  never  rested  in   Broughton  v. 

Ill-  -I  Kanilall. 

the  husband;  the  grant  and   render  beuig  one  contuiued   act.   Cio.  Eliz.503. 

But  if  the  land  abides  in  him  for  the  interval  of  but  a  single 

moment,  it  seems  that  the  wife  shall  be  endowed  thereof." 

25.  Sir  J.  Jekyll  has  also  said,  that  a  woman  is  not  entitled  to   1  Atk.  412. 
dower  out  of  an  instantaneous  seisin.     The  cognizee  of  a  fine  is 

not  so  seised  as  to  give  his  wife  a  title  to  dower  ;  nor,   in  the 

(e)  [But  though  the  seisin  at  law  of  the  husband  without  actual  entry  will  entitle  tiie 
wife  to  dower,  (Co.  Lit.  29.  a.  Lit.  s.  68 1 .)  still  this  seisin  as  regards  the  dower  of  women 
married  before  or  on  the  1  Jan.  1834,  must  be  of  a  legal  and  not  an  equitable  estate. 
2  Bro.  C  C.  630.    2  Atk.  526.     Infra,  Tit.  12.  cli.  2.  s.  IG,  &c. 
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case  of  a  use,  has  the  widow  of  a  trustee  any  claim  to  dower 
from  such  a  momentary  seisin  in  her  husband,  (y  ) 

Seisin  of  gavel-        26.  Laiubard,  in  his  PerambuU\tion  of  Kent,  has  advanced  an 

kind  lands.  opinion,  that  a  seisin  in  law  is  not  sufficient  to  entitle  a  woman 
to  dower  of  gavelkind  lands,  because  the  words  of  the  custom 
are,  —  "  De  tenements  dont  son.  baron  mourust  vestu  et  seisi," 
which  only  extends  to  lands  whereof  the  husband  was  actually 
seised  ;  and  customs  derogatory  to  the  common  law   ought  to 

Gavelk.  117.  receive  a  strict  construction.  But  Mr.  Robinson  has  contro- 
verted this  opinion,  and  observed,  that  whatever  may  be  the 
strict  literal  sense  of  the  word  vestu,  it  can  scarce  be  sufficient 
to  add  so  unreasonable  a  qualification  to  the  custom,  as  that  the 
neglect  of  the  husband  in  gaining  an  actual  seisin,  by  entry, 
shall  prejudice  his  wife,  without  a  strong  usage  accordingly. 

III.  Death  of  27.  The  last  circumstance  required  to  the  existence  of  an  es- 

tate in  dower  is  the  death  of  the  husband,  by  which  the  wife's 

llnst.33.b.      estate  is  consummate.     It  is  generally   said,  that  nothing  but 

^^'^*^'  the  natural  death  of  the   husband  will   give  a  title   to   dower; 

though  there  are  some  authorities  to  prove  that  banishment  by 
abjuration  of  the  realm,  or  by  [act  of]  parliament,  which  is  a 
civil  death,  will  have  the  same  effect. 

Who  may  be  28.  With  respect  to  the  persons  capable  of  being  endowed,  all 

women  who  are  natural  born  subjects,  and  have  attained  the  age 
of  nine  years,  are  by  the  common  law  entitled  to  dower ;  al- 
though their  husbands  should  be  but  four  years  old.  And  Lord 
Coke  says,  if  a  man  marries  a  woman  only  seven  years  old, 
and  afterwards  aliens  his  land,  and  the  wife  attains  the  age  of 

(/)  ['f  he  observations  in  the  preceding  sections  on  the  legal  seisin  of  the  husband 
nowr  only  apply  to  the  husbands  of  women  married  before,  or  on  the  Ist  day  of  January, 
1834,  for  by  the  late  statute  3  &  4  Will.  4.  c.  105.  sect.  2,  3.  widows  married  since  that 
day  are  entitled  to  dower  out  of  equitable  estates  ;  the  following  are  the  words  of  the 
act.  That  when  a  husband  shall  die  beneficially  entitled  to  any  land  for  an  interest 
which  shall  not  entitle  his  widow  to  dower  out  of  the  same  at  law,  and  such  interest, 
whether  wholly  equitable  or  partly  legal  and  partly  equitable,  shall  be  an  estate  of 
inheritance  in  possession,  or  equal  to  an  estate  of  inheritance  in  possession,  (other  than 
an  estate  in  joint-tenancy)  then  his  widow  shall  be  entitled  in  equity  to  dower  out  of 
the  same  land.  Sect.  3.  That  when  a  husband  shall  have  been  entitled  to  a  right  of 
entry  or  action  in  any  land,  and  his  widow  would  be  entitled  to  dower  out  of  the  same  if 
he  had  recovered  possession  thereof,  she  -shall  be  entitled  to  dower  out  of  the  same 
3&4W.4.C.27.  although  her  liusband  shall  not  have  recovered  possession  thereof ;  provided  that  such 
dower  be  sued  for  or  obtained  within  the  period  during  which  such  right  of  entry  or 
action  mio-ht  be  enforced.     No  mention  is  made  of  gavelkind  tenure  in  the  above  act. 


endowed. 


1  Inst.  33.  a. 
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nine  years,  and  then  the  husband  dies,  she  shall  be  endowed  ; 
for  though  she  was  not  absolutely  dowable  at  the  time  of  her 
marriage,  yet  she  was  conditionally  dowable,  if  she  attained  the 
age  of  nine  years  before  the  death  of  her  husband. 

29.  Notwithstanding  the  favour  which  the  common  law  shews  Whoareinca- 

...   -  ,.        pable  of  dower. 

to  Widows,  yet  there  are  some  cases  m  which  women  are  dis- 
abled from  having  dower. 

30.  Alien   women    are    not    generally    capable   of    acquiring  Aliens, 
dower,  for  the  same  reason  that  an  alien  man  cannot  be  tenant  jenk.Cent.  i. 
by  the  curtesy.     But  by  the  Lex  Coronce,  an  alien  queen  is  en-  ^^-  ^^ 
titled  to  dower.     And   in  consequence   of  a   petition  from  the 
Commons,  an  act  of  parliament  was  made  in  8  Henry  5.  not 

printed  among  the  statutes,  by  which  all  alien  women  who  from  Kot.  Pad. 
thenceforth  should  be  married  to  English  men,  by  licence  from   ^^^ 
the  king,  are  enabled  to  have  dower,  after  their  husbands'  death, 
in  the  same  manner  as  English  women. 

31.  If  an  alien  woman  be  naturalized   by  act  of  parliament,  i  inst.Sl.b. 
she  then  becomes  entitled  to  dower  out  of  all  the  lands  whereof  '^3  ^     23. 
her  husband  was  seised  during   the  coverture.     And  where  an 

alien  woman  is  created  a  denizen,  she  becomes  entitled  to  dower, 
out  of  ail  the  lands  whereof  her  husband  was  seised  at  the  time 
when  she  was  created  a  denizen ;  but  not  out  of  any  lands 
whereof  he  was  seised  before,  and  which  he  had  aliened. 

32.  If  a  Jew,  born   in  England,  marries  a  Jewess,   also  born  Jewesses. 
in  England,  and  the  husband  is  converted  to  the  Christian  faith, 

and  purchases  lands,  his  wife  shall  not  be  endowed,  if  she  con- 
tinues a  Jewess. 

33.  By  the  statute  6  Rich.  2.  st.  I.e.  6.  it  is  enacted,  that  Women  stolen, 
whenever  any  woman  is  ravished,  that  is  stolen,  and  afterwards 
consents  to  live  with  such  ravisher,  she  shall  be  ipso  facto  dis- 
abled from  having  dower. 
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Estates  in  fee 
simple. 


Section  I. 

A  WOMAN  is  entitled  to  dower  out  of  all  the  lands  whereof  her 
husband  was  seised  in  fee  simple,  at  any  time  during  the  cover- 
ture ;  («)  and  also  of  all  the  profits  arising  out  of  those  lands, 

(a)  [Tiiis  now  relates  only  to  women  married  before,  or  on  tlie  1st  day  of  January, 
1834,  Stat.  3  &  4  Will.  4.  c.  105,  s.  14,  for  by  that  statute  it  is  enacted,  s.  4.  That  no 
widow  shall  be  entitled  to  dower  out  of  any  land  which  shall  have  been  absolutely 
disposed  of  by  her  husband  in  his  lifetime  or  by  his  will. 

Sect.  5.  That  all  partial  estates  and  interests,  and  all  charges  created  by  any  dis- 
position or  will  of  a  husband,  and  all  debts,  incumbrances,  contracts,  and  engagements, 
to  which  his  land  shall  be  subject  or  liable,  shall  be  valid  and  effectual  as  against  the 
right  of  his  widow  to  dower. 

Sect.  6.  That  a  widow  shall  not  be  entitled  to  dower  out  of  any  land  of  her  husband 
when  in  the  deed  by  which  such  land  was  conveyed  to  him,  or  by  any  deed  executed  by 
him,  it  shall  be  declared  that  his  widow  shall  not  be  entitled  to  dower  out  of  such  land. 

Sect.  7.  That  a  widow  shall  not  be  entitled  to  dower  out  of  any  land  of  which  her 
husband  shall  die  wholly  or  partially  intestate,  when  by  the  will  of  her  husband  duly 
executed  for  the  devise  of  freehold  estates,  ho  shall  declare  his  intention  that  she  shall 
not  be  entitled  to  dower  out  of  such  land,  or  out  of  any  of  his  land. 

Sect.  8.  Tiiat  the  right  of  a  widow  to  dower  shall  be  subject  to  any  conditions,  re- 
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such  as  mines,  minerals,  &,c.  and  in  a  modern  case,  the  court  ol" 
Common  Pleas  certified  to  the  Lord  Chancellor,  that  dower  was  ^toughton  v. 

Leigh, 

due  of  mines  of  coal  and  lead,  wrought  during  the  coverture  ;  l  Taunt.  409. 
whether  by  the  husband,  or  by  lessees  for  years,  paying  pecuniary 
rents,  or  rents  in  kind  ;  and  whether  the  mines  were  under  the 
husband's  own  land,  or  had  been  absolutely  granted  to  him,  to 
take  the  whole  stratum  in  the  land  of  others.  But  that  dower 
was  not  due  of  mines  or  strata  unopened,  whether  under  the  hus- 
band's land  or  the  soil  of  others. 

2.  A  woman  is  dowable  of  the  profits  of  a  mill,  a  park,  a  dove-   1  ^nst.  32.  a. 
house,  or  fishery.     So  of  the  profits  of  courts,  fines,  and  heriots 

and  also  of  shares  in  the  navigation  of  the  River  Avon.  lVes.Jun.652. 

3.  A  woman  is  also  entitled  to  dower  out  of  all  estates  whereof  Estates  Tail. 
her  husband  is  seised  in  tail  general  or  special,  if  her  issue  be 

capable  of  inheriting  them.  And  Lord  Coke  says,  albeit  the  1  Inst.  40.  a. 
wife  be  a  hundred  years  old,  or  that  the  husband  at  his  death 
was  but  four  or  seven  years  old,  so  as  she  had  no  possibihty  to 
have  issue  by  him  ;  yet  seeing  the  law  saith,  that  if  the  wife  be 
above  the  age  of  nine  years  at  the  death  of  her  husband,  she 
shall  be  endowed,  and  that  women  in  ancient  times  have  had 
children  at  that  age,  whereunto  no  woman  doth  now  attain,  the 
law  cannot  judge  that  impossible,  which  by  nature  was  possible 
And  for  the  husband's  being  of  such  tender  years,  he  hath 
kabitum,  though  he  hath  not  potentiam  at  that  time  ;  and,  there- 
fore, his  wife  shall  be  endowed. 

4.  Dower  is  an  incident  so  inseparably  annexed  to  an  estate 

strictions,  or  directions,  which  shall  be  declared  by  the  will  of  her  husband,  duly  executed, 
as  aforesaid. 

Sect.  9.  That  where  a  husband  shall  devise  any  land  out  of  which  his  widow  would 
be  entitled  to  dower  if  the  same  were  not  so  devised,  or  any  estate  or  interest  therein,  to 
or  for  the  benefit  of  his  widow,  such  widow  sliall  not  be  entitled  to  dower  out  of  or  in  any 
land  of  her  said  husband,  unless  a  contrary  intention  shall  be  declared  by  his  will. 

Sect.  10.  That  no  gift  or  bequest  made  by  any  husband  to  or  for  the  benefit  of  his 
widow,  of  or  out  of  his  personal  estate,  or  of  or  out  of  any  of  his  land,  not  liable  to 
dower  shall  defeat  or  prejudice  her  right  to  dower,  unless  a  contrary  intention  shall 
be  declared  by  his  will. 

By  sect.  11.  It  is  provided  that  nothing  therein  contained  shall  prevent  anyCourt  of 
Equity  from  enforcing  any  covenant  or  agreement,  entered  into  by  or  on  the  part  of  any 
husband,  not  to  bar  the  right  of  his  widow  to  dower,  out  of  his  lands  or  any  of  them. 

And  by  sect.  12.  It  is  enacted,  that  nothing  therein  contained  shall  interfere  with  any 
rule  of  Equity,  or  of  any  Ecclesiastical  Court,  by  which  legacies  bequeathed  to  widows, 
in  satisfaction  of  dower,  are  entitled  to  priority  over  other  legacies.] 
VOL.   I.  M 
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tail,  that  it  cannot  be  restrained  by  any  proviso  or  condition 

whatever.     And  although  the  estate  tail  should  determine  by  the 

Lit.  s. 53.  death  of  the  husband,  without  issue  capable  of  inheriting  it,  yet 

Id.  31  b~      *     the  wife  shall  be  endowed  ;  because  dower  is  a  condition  tacitt 

Tit.  5.  C.2.         annexed  to  the  gift  of  every  estate  tail. 

Jjlithman's  5.  Where  a  tenant  in  tail  covenanted  to  stand  seised  to  the  use 

28T' ^'^''' ^^'^  of  himself  for  life,  remainder  to  the  use  of  his  eldest  son  in  tail ; 
and  afterwards  married  and  died  ;  it  was  resolved  that  his  widow 
Tit.2.  c.  2.S.  1.  should  be  endowed  ;  because  when  a  tenant  in  tail  limits  an  estate 
for  his  own  life,  he  has  executed  all  the  power  he  had ;  and  the 
remainder  is  merely  void  ;  so  that  he  continues  tenant  in  tail  as 
before. 
Qualified  or  6.  A  woman  is  dowable  of  a  qualified  fee,  as  long  as  it  con- 

Ti^i!\.^^^  tinues  ;  therefore,  in  the  case  of  a  limitation  to  A.  and  his  heirs, 

tenants  of  the  manor  of  Dale,  the  widow  of  A.  would  be  entitled 
Plovvd.  557.  to  dower.  It  is  the  same  of  a  base  fee,  so  that  if  a  tenant  in  tail 
conveys  his  estate  by  fine  to  A.  and  his  heirs,  by  which  he  ac- 
quires an  estate  to  him  and  his  heirs,  as  long  as  the  tenant  in 
tail  has  heirs  of  his  body,  the  wife  of  A.  will  be  entitled  to  dower 
against  her  husband's  heirs. 
Estates  in  CO-  7.  Widows  are  dowable  of  estates  held  in  coparcenary,  and 

common.  in  conimon  ;  of  which  an  account  will  be  given  under  those  titles. 

ileinaindersand       8.  It  has  been  Stated  that  a  woman  is  not  entitled  to  dower  out 
reversions  after     ^  an  estate  in  remainder  or  reversion  expectant  on  an  estate  of 

estates  tor  years.  • 

freehold,  because  the  husband  has  no  seisin,  (b)     But  a  woman 
is  dowable  of  a  reversion  expectant  on  a  term  for  years,  because 
the  husband  is  seised  of  the  freehold. 
1  Inst.  32.  a.  9.  Thus  if  a  man  before  his  marriage  makes  a  lease  for  years, 

reserving  rent,  his  wife  will  be  entitled  to  a  third  of  the  land  for 
her  dower;  and  also  to  a  third  of  the  rent  as  incident  to  the  re- 
version. If  no  rent  be  reserved  on  the  lease,  then  although  the 
widow  may  recover  a  third  of  the  reversion,  yet  the  judgment  will 
be  with  a  cessat  executio  during  the  term.  In  some  cases  a  court 
of  equity  will  assist  the  dowress  in  removing  the  term  ;  and  in 
others  not;  of  which  an  account  will  be  given  in  a  subsequent 
title. 
Equities  of  re-  10.  Where  lands  are  mortgaged  for  a  term  of  years  only,  a 
soTe^khul."'^        woman  will  be  entitled  to  dower  out  of  the  equity  of  redemption. 

(/;)  [Tlie  law  remains  unaltered  by  the  late  act  3  &  4  Will.  4.c.  105.  as  to  estates  in 
reversion.] 
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But  if  lands  arc  mortgaged  in  fee  before  the  marriage,  the  wife 

will  not  be  entitled  tt)  dower,  because  the  husband  has  nut  the  Tit.  15.  c.  .3. 

legal  estate.  {<:) 

11.  A  widow  is  dowable  of  several  incorporeal  hereditaments;   incorporeal 

such   as  advowsons,   tithes,  commons,  offices,    franchises,  and  stat. '3T4  * 

rents;  as  will  be  shewn  under  those  respective  titles  :  [but  she  is  ^^j"-  '*•  ^-  ^^"^^ 

not  entitled  to  dower  out  of  a  personal  annuity  granted  to  her  Title  28.  c.  2. 

s.  16. 
husband  and  his  heirs.] 

12.  There  are  some  caises   in  which  a  widow  has  a  right  of  Where  a  widow 
election,  as  to  the  property  out  of  which  she  is  dowable.     Thus    '"^^"^^^'°" 
if  the  husband  exchanges  his  lands  for  others,  his  widow  shall   Perk.  s.. 319. 
have  her  election  to  be  endowed,  either  of  the  lands  given,  or  of 

those  taken,  in  exchange;  because  her  husband  was  seised  of 
both  during  the  coverture.  And  there  are  some  other  cases 
where  the  widow  has  the  right  of  election,  which  will  be  stated 
hereafter,  (d) 

13.  Havincr  enumerated  the  different  kinds  of  property  whicli    what  things 

^  •  1  1  •  ^""^  '1°*^  liable  to 

are  liable  to  dower,  I  shall  now  examme  what  thmgs  are  not  dower. 
subject  to  this  claim. 

14.  Estates  held  with  other  persons  in  joint-tenancy  are  not  Estates  in  joint 
subject  to  dower,  tlie  reason  of  which  will  be  given  under  that  Stat.  3  &  4 

•'  '  Will.  4. c.  105. 

title.  s.  2. 

15.  An  estate  in  dower  is  a  continuation  of  the  husband's  Estates  not  of 
estate,  and  is  therefore  only  incident  to  estates  of  inheritance, 

not  to   estates  which  the  husband  holds  for  his  life.     And  it  is  Hooker  v. 

Hooker, 
not  only  necessary  that  the  husband  should  have  an  estate  ol  m-  xit.  16.  c.  6. 

heritauce,  to  entitle  the  wife  to  dower,  but  the  estate  must  also  'nt.''32''."c.  24!' 

be  simul  et  semel  in  him. 

16.  A  widow  is  not  dowable  of  a  wrongful  estate.     So  that  if  Wrongful 
a  tenant  in  tail  discontinues  in  fee,  afterwards  marries,  disseises 

the  discontinuee  and  dies  seised,  his  wife  shall  not  have  dower;  1  inst.  31.  b. 

.1  J  .1  Fitz-  «•  B-  149. 

because  the  issue  is  remitted   to  the  ancient  entail ;  and  tne  es-  Tit.  29.  c.  1. 

tate  which  the  husband  had  during  the  coverture  was  wrongful. 

17.  So  where  a  man  having  title  to  lauds,  enters  and  dis-  idem. 
seises  the  tenant,  and  dies  seised,  and  his  heir  enters  by  which 

he  is  remitted  to  the  ancient  right,  the  widow  of  tlie  disseisor 
is  not  entitled  to  dower,  because  her  husband's  estate  was 
wrongful. 

(c)  {Vklf  $itpra,  Ch.  I.s.  25.  note.] 

(d)  [See  Stat.  3  iv  4  Will.  4.  c.  105.  s.  9. 10.  supia,  p.  IGO.  note.] 
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18.  A  widow  is  not  dowable  of  lands  assigned  to  another 
woman  in  dower.  Thus  if  the  ancestor  of  a  married  man  dies, 
and  lie  endows  the  widow  of  such  ancestor  of  one  third  of  the 
lands  which  descended  to  him,  and  dies;  his  widow  will  only 
be  entitled  to  a  third  of  the  remaining  two  thirds;  for  it  is  a 
maxim  of  law,  as  ancient  as  Glanville,  that  dos  de  dote  jjeti  non 
debet.  The  reason  of  which  is,  that  when  the  heir  endows  the 
widow  of  the  ancestor,  that  defeats  the  seisin  which  he  acquired 
by  the  descent  of  the  lands  to  him.  So  that  the  widow  is  in 
of  the  estate  of  her  husband,  and  the  heir  is  considered  as 
having  never  been  seised  of  that  part. 

19.  In  the  same  manner,  if  a  woman  on  whom  lands  descend 
endows  her  mother,  afterwards  marries,  has  issue,  and  dies  in 
the  lifetime  of  her  mother;  her  husband  will  not  be  entitled  to 
an  estate  by  the  curtesy  in  those  lands  whereof  the  mother  was 
endowed;  because  the  daughter's  seisin  was  defeated  by  the 
endowment. 

20.  The  rule  of  dos  de  dote  is  only  applied  where  dower  is 
actually  assigned  ;  for  if  no  dower  be  assigned,  it  does  not  take 
place. 

21.  Lands  subject  to  a  title  to  dower  were  devised  to  a  person 
in  fee ;  he  died,  leaving  a  widow,  who  sued  for  dower,  and  re- 
covered a  third  part  of  the  whole ;  without  any  regard  to  the 
title  of  dower  in  the  widow  of  the  testator,  who  had  not  made 
any  claim  to  it.  The  Court  held,  that  as  the  testator's  widow 
had  not  recovered  dower,  it  was  to  be  laid  out  of  the  case  :  so 
that  the  dower  of  the  devisee's  widow  was  not  to  be  looked  upon 
as  dos  de  dote. 

22.  It  appears  from  Magna  Charta  that  a  widow  was  not 
dowable  of  a  castle  or  fortress,  nor  even  of  a  capital  mansion, 
where  it  was  caput  comitatus,  or  haronia.  But  this  was  only  ap- 
plicable to  baronies  by  tenure  ;  and  therefore  the  circumstance 
of  a  person's  being  created  a  baron,  by  letters  patent,  by  a  title 
taken  from  a  principal  mansion  house  in  his  possession,  will  not 
make  that  house  the  caput  baronia,  so  as  to  exclude  the  widow 
from  claiming  dower  out  of  it. 

23.  A  widow  was  never  allowed  dower  of  a  use ;  nor  is  she 
nov/  entitled  to  dower  out  of  a  trust  estate ;  and  where  an 
estate  is  conveyed  to  a  man  by  way  of  mortgage,  it  is  not  subject 
to  dower. 
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24.  It  has  been  stated  that  in  the  case  of  an   estate  tail,  the   wheredowcr 

curtesy  of  the   husband,  and  the  dower  of  the  wife  continue;   a"J  curtesy 

''  '  cease  with  the 

though  the  estate  tail  be  determined.     But  there  are  several  estate, 
cases  where  the  curtesy  and   douer  cease   upon   the  determina- 
tion of  the  estate.     1.  Where  the  fee  is  evicted   by  a  title  para-  Lit.  s.  393. 
mount,  both  curtesy  and  dower  necessarily  cease.    2.  Where  the 
seisin  of  the  husband  is  wrongful,  and  the  heir  is  remitted  ;  by   A»ie,  s,  16. 
which  the   wrongful  estate  is  determined  ;  the  right  to  dower 
ceases.     3.  Where  the  donor  enters  for  breach   of  a  condition.  Tit.  13. c.  2. 
the  right  to  curtesy  and  dower  is  defeated.     4.  Where  a  person   lo  Rep.  98. a. 
has  a  qualified  or  base  fee,  the  right  to  curtesy  and  dower  ceases, 
when  the  estate  is  determined.  5.  Where  an  estate  in  fee  simple  Huckworth  t. 
is  made  determinable  upon  some  particular  event,  if  that  event  Yi".3Q  c.  17. 
happens,  curtesy  and  dower  cease  with  the  estate. 

25.  The  interest  which  widows  acquired  by  way  of  dower  was  Nature  of  this 
seldom  greater  than  for  their  own  lives,  unless  it  was  otherwise 
stipulated  at  the  time  of  the  marriage.     And  in  England  dower 

does  not  appear  to  have  ever  consisted  of  more  than  an  estate  for 
life. 

26.  Before  the  abolition  of  military  tenures,  the  dowress  was 
attendant  on  the  heir,  or  whoever  else  was  entitled  to  the  rever- 
sion, for  the  third  part  of  the  services  ;  and  still  she  holds  of  the 

heir  by  fealty.     The  assignment  of  dower  by  the  heir  being  a  Gilb.  Uses  357. 
species  of  subinfeudation,  not  prohibited  by  the  statute  Quia 
Emptores,  because  the  heir  does  not  depart  with  the  fee. 

27.  At  common  law  a  dowress  could  not  devise  corn  which  The  dowress 
she  had  sown;  nor  did  it  go  to  her  personal  representatives,  but  emblements. 
became  the   property    of  the  reversioner ;  because   the    widow, 

being  entitled  to  an  immediate  assignment  of  dower,  after  the 
death  of  her  husband,  if  the  lands  happened  to  be  sown  at  that 
time,  she  had  the  benefit  of  it ;  which  made  her  case  different 
from  that  of  other  tenants  for  life,  who  are  seldom  put  into  pos- 
session of  lands  that  are  sown.  It  was  however  provided  by  the 
statute  of  Merton,  20  Hen.  3.  c.  2.  that  a  dowress  might  dispose  2  Inst.  8o. 
by  will,  of  the  growing  corn  ;  otherwise  that  it  should  go  to  her 
executors. 

28.  Tenants  in  dower  were  under  the  same  restraints  respect-   Kesirained 

1  <■  ti  i  J.      c       i-i-  o    X        I  1  ''O""  alienation. 

Hig  alienation  as  Other  tenants  for  lite,      but  where  a  dowress  2  Inst.  309. 
alienated  by  feoffment,  and  the  feoffee  died  seised,  whereby  the 
entry  of  the  person  in  reversion  was  taken  away,  he  could  have 


1(J6 


Tit.36.  c.  10. 


And  from  waste. 
Ante,  s.  1. 


1  Inst.  57.  a. 
n.  1. 

Not  subject  to 
her  husband's 
incumbrances. 
1  Inst.  46.  a. 
4  Rep.  G5.  a. 


Unst.  31,  a. 
Filz.N.  B.  150. 


When  it  de- 
pends on  the 
election  of  third 
persons. 
Co.  Lit.  144.  b. 
145. 
Fitz.N.B.152. 


Titie  VI.     Dower.     Ch.  IT.  s.   28—33. 

no  writ  of  entry  ad  communem  legem,  until  after  the  decease  of 
the  tenant  in  dower  ;  and  then  the  warranty,  which  at  that  time 
was  usually  inserted  in  all  deeds,  barred  the  reversioner,  if  he 
was  heir  to  the  dowress.  To  remedy  this,  the  statute  of  Glou- 
cester, 6  Edward  1.  c.  7,  provided,  that  upon  the  ahenation  in 
fee,  or  for  life,  of  a  tenant  in  dower,  she  shall  forfeit  her  estate ; 
and  the  heir  shall  have  a  writ  of  entry  in  casu  proviso,  in  the  life- 
time of  the  dowress. 

29.  By  the  statutes  11  Henry  7.  c.  20.  (e)  and  32  Henry  8. 
c.  36.  it  is  declared  that  no  feoffment,  fine,  recovery,  or  warranty, 
by  tenant  in  dower,  shall  create  a  discontinuance  of  the  inherit- 
ance, or  take  away  the  entry  of  the  heir,  or  person  in  rever- 
sion ;  but  that  all  such  acts  shall  operate  as  a  forfeiture  of  her 
estate. 

30.  Tenants  in  dower  are  prohibited  from  committing  any 
kind  of  waste.  But  it  was  lately  held  by  the  Court  of  Com- 
mon Pleas,  that  if  land  assigned  for  dower  contained  an  open 
mine  of  coal,  or  lead,  the  dowress  might  work  it  for  her  own 
benefit. 

31.  It  is  however  somewhat  doubtful  whether  dowresses  be 
within  the  statute  6  Ann.  respecting  accidental  fire. 

32.  The  widow  holds  her  dower  discharged  from  all  incum- 
brances, created  by  her  husband  after  the  marriage ;(/)  because 
upon  the  husband's  death,  the  title  of  the  wife  being  consum- 
mate, has  relation  back  to  the  time  of  the  marriage,  and  to  the 
seisin  which  the  husband  then  had  ;  both  of  which  precede  such 
incumbrances.  And  dower  is  even  protected  from  distress,  for 
a  debt  contracted  by  the  husband  to  the  crown,  during  the 
marriage. 

[33.  The  title  to  dower  may  in  some  cases  depend  upon  the 
election  of  third  persons. 

The  widow  is  prima  facie  entitled  to  be  endowed  of  a  rent 
charge ;  but  if,  before  distress  and  avowry  made,  the  husband 
die,  and  the  heir  brings  a  writ  of  annuity,  which  is  a  mere  per- 
sonal remedy,  and  recovers  judgment  on  it,  or  proceeds  no  far- 

(e)  [Except  as  to  lands  in  settlement  made  before  the  passing  of  the  stat.  3  &  4  Will. 
4.  c.  74.  (s.  16. 17.)  the  above  act  is  repealed  ] 

(/)  [1''®  ^*^^  '^  °"^  altered  except  as  it  respects  the  dower  of  women  married  before 
or  on  the  1st  day  of  January,  1834.  The  charges  and  incumbrances  of  the  husband 
are  now  effectual  against  the  dower  of  the  wife  married  since  the  above-mentioned 
period.     Stat.  3  &  4  Will.  4.  c.  105.  s.  5.  vide  supra,  page  160.  note.] 
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thcr  than  filing  a  declaration,  the  lieir's  election  is  bound,  and 
the  rent  charge  will  be  converted  into  personal  annuity.  But  if 
before  declaration  or  avowry  by  the  heir,  the  widow  recover 
ao-ainst  him  in  a  writ  of  dower,  her  right  will  be  established. 

34.  Again,   where    the  husband,  previously   to   the  title  of  7  Ves.436. 
dower  attaching,  has  by  contract  given  the  tenant  or  other  per-  BedweZ^ 
son  an  option  of  purchasing  the  estate,  and  such  option  is  exer-  l4Ves.591. 
cised  either  before  or  after  the  husband's  death,  it  will  convert 
the  estate  into  personalty,  and  defeat  the  widow's  right  to  en- 
dowment.] 
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CHAP.  III. 


Assignment  of  Dower,  and  Modes  of  Recovering  it. 


Sect.  1.  Necessity  of  an  Assignment. 
3.  Who  may  assign  Dower. 
6.  How  it  is  to  be  assigned. 
16.  Remedies  against  an  improper 

Assignment. 
21.  Effect    of  an  Assignment  of 
Dower. 


Sect.  24.  Actions  for  recovering 
Dower. 
25.  May    be  obtained  in  Chan- 
cery. 
28.  [Arrears  of  Doicer  not  re- 
coverable cfter  six  years.'\ 


Section  I. 


Necessity  of  an 
assignment. 


2  Comm.  132. 


Gilb.  Ten.  26. 


2  Inst.  16. 
Wad.  Exch. 
c.  10.  s.  4. 


Who  may  as- 
sign dower. 


Upon  the  death  of  the  husband  the  right  to  dower,  which  the 
wife  acquired  by  the  marriage,  becomes  consummate :  but  un- 
less the  precise  portion  of  land  which  she  is  to  have  is  particu- 
larly specified,  as  was  formerly  sometimes  done,  she  cannot  en- 
ter till  dower  is  assigned  to  her ;  for  she  might  in  that  case 
choose  whatever  part  of  the  lands  she  pleased,  which  would  be 
injurious  to  the  heir.  The  widow  has  therefore  no  estate  in  the 
lands  of  her  husband  till  assignment ;  for  the  law  casts  the  free- 
hold on  the  heir,  immediately  upon  the  death  of  the  ancestor. 

2.  A  widow  could  not  formerly  obtain  an  assignment  of  her 
dower,  without  paying  a  fine  to  the  lord  ;  nor  could  she  marry  a 
second  husband  without  his  licence.  It  was  even  usual  for 
lords  to  force  widows  to  marry,  merely  for  the  purpose  of  obtain- 
ing a  fine.  It  was  therefore  provided  by  the  charter  of  King 
Henry  I.,  and  also  by  Magna  Charta,  that  widows  should  not 
be  forced  to  marry,  or  be  obliged  to  pay  a  fine  for  the  assign- 
ment of  their  dower. 

3.  With  respect  to  the  persons  whose  duty  it  was  to  assign 
dower,  the  heir,  (a)  in  common  cases,  as  lord  of  the  manor,  and 

(tt)  [The  heir,  though  a  minor,  is  competent  to  assign  dower,    i  Roll.  Ab.  137.  681. 
Cro.  Eliz.  309.     Gore  v.  Perdue.] 
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who  was  to  create  the  tenure,  assigned  dower.  If  there  was 
any  dispute  as  to  the  quantity  of  land  assigned,  it  was  deter- 
mined by  the  pares  curia',  in  the  Court  Baron  :  but  the  suit 
might  be  removed  to  tlie  county  court,  and  also  to  the  king's 
court. 

4.  Regularly  no  person  can  assign  dower  who  has  not  a  free-  i  inst.  35.a. 
hold  estate  in  the  land.     But  where  a  disseisor,  abator,   or  in- 
truder, assigns  dower,  it  is  good,  and  cannot  be  avoided  ;  unless 

they  are  in  of  such  estates  by  fraud  and  covin  of  the  widow,  to 
the  intent  that  she  may  be  endowed  by  them,  or  recover  dower 
against  them  ;  for  in  that  case  the  assignment  may  be  avoided 
by  the  entry  of  the  real  owner. 

5.  The  reason  why  such  an  assignment  of  dower  shall  be  good   i.icm. 
is,  because  the  widow  having  a  right  to  dower,  she  might  have 
compelled  the  disseisor,  abator,  or  intruder,  as  terretenants,  to  Perk.  394. 
assign  dower  to  her ;  and  was  not  obliged  to  wait  till  the  heir 
thought  proper  to  re-enter,  or  sue  for  the  recovery  of  his  right. 

But  where  the  heir  or  other  tenant  of  the  land  refuses  to  assign   i  Inst.  34. b. 
dower,  and  the  widow  is  obliged  to  resort  to  the  courts  of  law 
to  obtain  an  assignment,  it  is  made  by  the  sheriff. 

6.  With  respect  to  the  manner  in  which  dower  ought  to  be  llowitistobe 
assigned,  the  rule  is  that  where  the  property  is  capable  of  bemg 

severed,  it  must  be  by  metes  and  bounds ;  and  if  the  sheriff  does  l  l°st.  32.  b. 

not  return  seisin  by  metes  and  bounds,  it  is  ill.     But  where  no 

division  can  be  made,  the  widow  must  be  endowed  in  a  special  and 

certain  manner.     As  of  a  mill  a  widow  cannot  be  endowed  by 

metes  and  bounds,  nor  in  common  with  the  heir:  but  she  may 

be  endowed,  either  of  the  third  toll  dish,  or  of  the  entire  mill,  for 

a  certain  time. 

7.  It  was  held  by  the  Court  of  Common  Pleas  in  a  late  case  Ante,c.2.  s.  l. 
that  dower  may  be  assigned  of  mines,  either  collectively  with 

other  lands,  or  separately  of  themselves ;  that  it  should  be  as- 
signed by  metes  and  bounds,  if  practicable,  otherwise  either  by 
a  proportion  of  the  profits,  or  separate  alternate  enjoyment  of  the 
whole,  for  short  proportionate  periods. 

8.  Dower  was  assigned  by  metes  and  bounds,  because  it  was  ^^^^-  Uses, 
a  tenancy  of  the  heir,  and  like  all  other  lands  in  tenure  ought  to 

be  separated  from  the  demesnes  of  the  manor.     The  right  to  p»^^''->^"\-, 

y  hen,  9  \  in.  Ab. 

have  an  assignment  of  dower  by  metes  and  bounds  may  however   206. 

be  waived  by  the  widow  ;  and  in   that  case  an  assignment  in 
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Rowei'.  Power,  commoii  wiU  be  good.     But  an  assignment  by  the  sheriff  must 

2  Bos.&:  Pul.     \yQ  ijy  metes  and  bounds,  if  it  can  be  done. 

ilnst.  32.  b.  9-  An  assignment  by  metes  and  bounds  can  only  take  place 

9  Vin.  Ab.  256.  ^iigre  the  husband  is  seised  in  severalty ;  for  where  he  is  seised 
in  conunon  with  others,  his  widow  cannot  be  endowed  by  metes 
and  bounds  ;  for  she  being  in  pro  tanto  of  her  husband's  estate, 
must  take  it  in  the  manner  in  which  he  held  it. 

1  Inst.  32.  b.  10.  Lord  Coke  says  an  endowment  by  metes  and  bounds, 

according  to  common  right,  was  more  beneficial  to  the  widow 
than  to  be  endowed  against  common  right ;  for  there  she  shall 
hold  the  land  charged,  in  respect  of  a  charge  made  after  her 
title  to  dower. 

Turneyi'.  H.  The  assignment  of  dower  must  be  of  part  of  the  lands 

D^Jr?!.  whereof  the   widow  is   dowable;    for  an   assignment  of  lands 

whereof  she  is  not  dowable,  or  of  a  rent  issuing  out  of  such 
lands,  is  no  bar  of  dower ;  because  a  right  or  title  to  a  freehold 

4  Rep.  1.  a.  estate  cannot  be  barred  by  a  collateral  satisfaction.  But  a  rent 
issuing  out  of  the  land  whereof  a  woman  is  dowable  may  be 

9  Vin.  Ab.  261.  assigned  for  dower.  And  if  a  tenant  in  tail  assigns  a  rent  out  of 
the  land  intailed  for  dower,  not  exceeding  the  yearly  value  of 
such  dower,  it  will  bind  the  issue  in  tail. 

j^j^  258.  i2.  If  an  assignment  and  grant  of  lands  be  made  to  a  woman 

for  a  term  of  years,  in  recompence  of  her  dower,  this  will  not  bar 

her  of  dower,  because  she  has  not  such  an  estate  as  if  she  had 

.    ,  .,,  been  endowed  ;  namely,  an  absolute  estate  for  life.     It  is  the 

2  And.  31.  7  J  7 

Hob.  \\.  153.      same  if  she  accepts  a  rent  for  years  in  allowance  of  her  dower, 

or  for  the  life  of  him  who  assigns  it.     These  rents  will  not  bar 

her  of  dower,  because  she  has  not  the  same  estate  in  them  as  in 

her  dower. 

1  Inst  34  b  ^^'  'The  assignment  of  dower  must  also  be  absolute  ;  and  not 

Wcntwoitii  V.     subiect  to  be  defeated  by  any  condition,  nor  lessened  by  any 

VVentvvoitli,  J  "^   _  ,  .  -  1  J 

Cro.  Eiiz.  450.  exception  or  reservation.  For  the  widow  comes  to  her  dower 
in  the  per,  by  her  husband,  and  is  in,  in  continuance  of  his 
estate,  which  the  heir  or  terretenant  is  but  a  minister,  or  officer 
of  the  law,  to  carve  out  to  her.  Therefore  such  conditions  or 
reservations  are  totally  void,  and  her  estate  discharged  from 
them  ;  or  else  the  estate  assigned  with  such  conditions  is  no  bar 
Wheatity  ;.  to  hcr  lecovcry  of  dower,  in  an  action.  But  where  the  lands 
EHz.'564?  vvere  leased  for  years  before  the  marriage,  the  assignment  of 
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(lower  is  made  with  a  proviso  that  the  tenant  for  years  shall  not 
be  clisturbcd. 

14.  Dower  may  be,  and  was  usually  assigned  by  the  heir,  by   l  Inst.  5.  a. 

a  parol  declaration  that  the   widow  shall  have  such  particular  ben,  sty.  27G. 
lands  for  her  dower ;  or  else  that  she  shall  have  a  third  part  of 
all  the  lands  whereof  her  husband  died  seised. 

15.  In  some  cases  a  woman  shall  have  a  new  assignment  of  4  Rep.  122.  a. 
dower.     As  where  she  is  evicted  out  of  the  lands  assigned  to  her, 

she  shall  be  endowed  of  a  third  of  the  remainder. 

16.  Where   the   sheriff   makes    an   improper   assignment  of  Remedies 
dower,  it  will  be  set  aside  by  the  Court  of  Common  Pleas,  or  pfopgj  a^ssign-" 
the  Court  of  Chancery  ;  and  he  will  be  punished.  '"^"'• 

17.  Thus  where  the  sheriflP  returned  that  he  had  assigned  to  Abingdon's 
the  demandant,  for  her  dower  of  a  house,  the  third  part  of  each  Paim.264. 
chamber ;  and  had  chalked  it  out  for  her.     This  was  held  an 

idle  and  malicious  assignment;  and  the  sheriff  was  committed 
for  it,  as  he  ought  to  have  assigned  to  her  certain  chambers  or 
rooms. 

18.  In  another  case  the  sheriff  was  committed  for  refusing  to  Longvill's  case, 

1  •  •  1      1  Jf^eb.  743. 

make  an  equal  allotment  of  dower:  and  for  takmg  sixty  pounds 

to  execute  the  writ.     An  information  was  also  ordered  against 

him. 

19.  A  bill  was  brought  by  the  heir  to  be  reheved  against  a  iiobyv.Hoby, 
fraudulent  assignment  of  dower  by  the  sheriff;  because  a  third  ^  ^'^^^  '^^'^' 
part  of  the  lands  was  assigned,  without  taking  notice  of  a  coal 

work  that  was  on  the  estate;  the  plaintiff  offering  the  defendant 
one  entire  third,  both  of  land  and  coal  work,  by  way  of  rent- 
charoe  on  the  whole.  The  Court  ordered  that  she  should  accept 
thereof;  or  that  otherwise  a  new  assignment  of  dower  should 
be  made. 

r20.  When  the  assignment  of  dower  is  made  not  by  the  sheriff  Gilb.  Dower, 

380 

but  by  the  heir,  if  he  were  of  full  age,   and  under  no  disability  siougliton  v. 

when  he  made  the  assignment,   although  the  assignment  ex-  \^{^^^^^^  404. 

ceeded  the  widow's  third  of  the  value  of  the  estate,  he  will  not  412. 
be  relieved  by  a  Court  of  Law. 

But  if  the  heir  were  under  age  when  he  assigned  dower,  he  Gilb.  Dower, 

will  be  protected  against  the  consequences  of  excessive  assign-  Fitz.  n.b.  148. 

ment,  and  may  have  his  writ  of  admeasurement  of  dower.  ^-  ^^• 

But  he  cannot  defeat  the  assignment  of  dower  by  entry.]  ^.j^^  ^  ^^  ^ 

388.* 
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Effect  of  an  as-        21.  The  widow  requires  an  estate  of  freehold  by  the  assisrn- 

signment  of  .....  . 

dower.  uient,  Without  livery  of  seisin  ;  because  dower  is  due  of  common 

right ;  and  the  assignment  is  an  act  of  equal  notoriety. 
Lit.  s.  3,1)3.  22.  As  soon  as  dower  is  assigned,  the  widow  holds  by  the  in- 

Cilb.  L'seS;  356.  ..  r      ^        ^  ^     ■        •  o     ^ 

395.  stitution  or  the  law,  and  is  in  ot  the  estate  of  her  husband  ;  so 

that  after  assignment  she  is  considered  as  holding  by  an  infeuda- 

tion  immediately  from  the  death  of  her  husband  ;  therefore  the 

^»«e,  C.2.S.  18.  heir  is  not  considered  as  having  ever  been  seised  of  that  part  of 

his  ancestor's  estate,  whereof  the  widow  is  endowed. 

1  Inst.  38.  b.  23.  Where  dower  is  assigned,  there  is  a  warranty  in  law  im- 

4  Co.  Rep.  122.  pli^d,  that  if  the  tenant  be  impleaded,  she  shall  vouch  the  heir  ; 

^'  and  if  evicted,  shall  recover  in  value  a  third  of  the  remainder. 

Actions  for  re-  24.  Where  the  heir  or  terretenant  refuses  to  assign  dower  to 

Gilb"L^es"374.  ^^^  widow,  the  law  has  provided  her  with  several  remedies  for 

'■^^'^'  recovering  it.     The  first  of  these  is  the  writ  of  dower,  wide  nihil 

hahet,  which  lies  where  no  dower  has  been  assigned.     But  if  any 

part  of  dower  has  been  assigned,  the  widow  cannot  say  unde  nihil 

hahet,  and  therefore  she  must  have  recourse  to  the  writ  of  dower; 

which  is  a  more  general  remedy,  extending  either  to  a  part,  or 

to  the  whole,  {d) 

May  be  ob-  25.  Where  a  woman  was  disabled  from  suing  for  her  dower  at 

Ch^cerv  \^\"^' ,  she  was  always  reheved  in  equity.     And  now  it  is  settled 

Totliill  82.  that  widows  labour  under  so  many  difficulties  at  law,  from  the 

Treat,  of  Eq.  •;  ' 

B.  I.e.  i.s.  3.  embarrassment  of  trust  terms,  and  other  matters,  that  they  are 

2Bro!c!c."620.  fuHy  entitled  to  every  assistance  which  a  court  of  equity  can 

^^T"o^4"  ^^"  8'^^  them,  not  only  in  paving  the  way  to  establish  their  right  at 

2Kop.Husb.  law,  but  also  in  giving  them  complete  relief,  when  the  right  is 

and  Wife,  Jac.  .        , 

ed.450— i.&n.  ascertained. 

Hamilton);.  26.  Where  a  mother  was  guardian  to  her  child,  and  received 

Wins.  118.  *  t-he  rents  of  the  estate  of  which  she  was  dowable,  but  dower  was 
never  assigned  to  her  ;  the  Court  of  Chancery  held  that  the  want 
of  a  formal  assignment  of  dower  was  nothing  in  equity,  for  still 
the  ripht  in  conscience  was  the  same.  And  if  the  heir  broupht  a 
bill  against  the  mother  for  an  account  of  the  profits,  it  was  just 
that  a  court  of  equity  should,  in  the  account,  allow  a  third  of 
the  profits  for  the  right  of  dower. 

(J)  [Writs  of  right  of  dower,  unde  nihil  habet,  a  quure  iinpedit  and  ejectment  are  ex- 
copted  out  of  the  36lh  section  of  the  stat.  3  &  4  Will.  4.  c.  27.  by  which  real  and  mixed 
actions  are  abolished.] 
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27.  [In  assigning  dower  the  Court  of  Chancery  allows  the  Curtis  v.  Curtis, 
widow  an  account  of  mesne  profits  from  the  death  of  tlie  husband,   onver  i.  lUch- 
and  will  not  permit  her  title  to  them  to  be  defeated  by  the  death  'j^'!]""'  ^  ^^*' 
of  the  tenant  pendente  lite,  and  although  the  length  of  time 

which  may  have  elapsed  since  the  husband's  death  exceed  six 
years  prior  to  the  bill  filed^ 

28.  By  Stat.  3  and  4.  Will.  4.  c.  27.  s.  40.  it  is  enacted  that  foveTable  after' 
after  the  31st  day  of  December,  1833,  no  arrears  of  dower,  nor  six  years. 
any  damages  on  account  of  such  arrears  shall  be  recovered  by 

action  or  suit,  for  a  longer  period  than  six  years  next  before  the 
commencement  of  such  action  or  siut.] 
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CHAP.  IV. 


What  will  operate  as  a  Bar  or  Satufaction  of  Doicer. 


2.  Attainder  of  the  Husband. 

4.  Attainder  of  the  Wife. 

5.  Elopement  with  an  Adulterer. 
12.  Detinue  of  Charters. 

14.  Fine  or  Recovery. 

15.  Bargain  and  Sale  in  London. 

16.  Jointure. 


\S.  A  Devise  is  no  Bar  to 
Dotvtr. 

23.  Unless  so  expressed,  when 
the  Widow  has  an  Election. 

28.  Sometimes  held  a  Satis- 
faction . 

31.  A  Bequest  of  Peisonal  Estate 


17.  An  Outstanding  Term.  '  no  Bar  to  Dower. 

Section  I. 

The  right  to  dower  attaches  at  the  instant  of  the  marriage ;  nor. 
See  slat.  3  &  4    Can  it  [as  regards  the  dower  of  women  married  before  or  on  the 
\Vin.4.c.  105.    igj.  (Jay  of  January,  1834]  be  defeated  by  the  alienation  of  the 
husband  alone:  but  still  the  wife  may  be  barred  from  claiming 
dower  by  several  acts  subsequent  to  the  marriage. 
Attainder  of  2.  Formerly,  if  a  man  was  attainted  of  treason  or  felony,  his 

Mr!sr4i"t'       ^^^^  ^^'^^  thereby  barred  of  her  dower  at  common  law,  and  by 
Rob.  Gav.  230.  custom  ;  except  where  the  lands  were  held  in  gavelkind.    By  the 
statute  1  Edw.  6.  c.  12.  the  rigour  of  the  common  law  was  abated 
in  this  respect;   it  being  thereby  enacted   that  in  all  cases  where 
the  husband  was  attainted  of  treason  or  felony,  his  wife  should 
1  Inst.  392.  b.    have  dower.     But  a  subsequent  statute,   5  &  6  Edw.  6.  c.  11. 
revived  this  severity  against  the  widows  of  traitors,  who  are  now 
barred  of  dower.     And  the  words  of  the  act  being  general,  ex- 
clude the  wife,  as  well  in  cases  of  petit,  as  of  high  treason. 
Mayne'scase,!.       [The  attainder,   though  followed  by  pardon,  will  defeat  the 
r^°i*'^  -kIo ^      dower  of  lands  whereof  the  husband  Vvas  seised  prior  to  such 
Perk.  s.  387.       pardon. 

Menvil'scase  -^^^  if  the  attainder  bc  reversed   for  error  the  widow's  title 

U  '^°'}fA  will  revive.] 

Moor.  639.  ■' 

4B1. Com.392.       3.  In  cases  of  misprision  of  treason,  or  attainder  of  felony 
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only,  the  stat.   1  Edw.  0.  is  still  in  force  ;  therefore  the  widows  5  Eliz.  c.  li. 
of  such  persons  are  entitled  to  dower:   and  where  offences  have  s.  2.  8  &9VViii. 
been  made  felony  by  modern  acts  of  parliament,  the  wife's  dower  i5q'^„^"|'^' 
is,  in  general,  expressly  saved.  c.  28.  s.  4. 

4.  If  a  woman  be  attainted  of  treason  or  felony,  she   will  Attainder  of 

the  WliG^ 

thereby  lose  her  dower  :   but  if  pardoned,  she  may  then  demand   ]  inst.  33.  a, 
it,  though  her  husband  should  have  aliened  his  land  in  the  mean   ^^  l^ep.  2.i. 
time  ;  for  when  this  impediment  is  once  removed,  her  capacity  to 
be  endowed  is  restored, 

6.  It  has  been  stated  that  a  divorce  on  account  of  adultery  is  F.lopement 

witti  an 

no  bar  to  dower.    But  by  the  stat.  Wcstm.  2.  c.  34.  it  is  enacted,  atiuitem. 

that  if  a  wife  willingly  leaves  her  husband,  and  continues  with 

an  adulterer,  she  shall  be  barred  of  her  action  to  demand  dower, 

if  she  be  convicted  thereupon  ;   except  her  husband  willingly, 

and  without  coercion  of  the  church,  reconcile  her,   and  suffer 

her  to  dwell  with  him ;  in  which  case  she  shall  be  restored  to 

her  action. 

[And  in  the  recent  case  of  Hethrington  v.  Graham,  it  was  held  ^  ^^'"S- 1-^^- 
that  adultery  was  a  bar  to  dower,  although  committed  after  the 
husband  and  wife  had  separated  by  mutual  consent] 

6.  Lord  Coke,  in  his  comment  on  the  above  statute,  observes  on  2  Inst.  435. 
the  words  5/  sponte  reliquerit  virum  sinim,  et  ahierit,  et  nioretur  cum 
adultero  ;  that  although  the  words  of  this  branch  be  in  the  con- 
junctive, yet  if  the  woman  be  taken  away,  not  sponte,  h\xt  against 

her  will,  and  after  consent,  and  remain  with  the  adulterer,  with- 
out beino  reconciled,  she  shall  lose  her  dower.  For  the  cause  of 
the  bar  of  her  dower  is  not  the  manner  of  her  going  away,  but 
the  remaining  with  the  adulterer,  without  reconciliation.     He  Llem  43G. 

7    7  1111      Co.  Lit.  32  a.  & 

also  observes  upon  the  words  moretur  cum  adultero,  thn.t  altliougli  n.  9. 

she  does  not  continually  remain  with  the  adulterer,  yet  if  she  be  • 

with  him,   and   commits  adultery,   it  is   a  tarrying  within  the 

statute.      Also   if  she  once    remains    with  the    adulterer,   and 

after  he  keeps  her  against  her  will ;  or  if  the  adulterer  turns 

her  away :    yet  she  shall   be  said  morari   cum  adultero,  within 

the  act. 

7.  He  further  observes,  that  if  a  woman  who  has  eloped  from  I>1.  435. 
her  husband  with  an  adulterer,  is  afterwards  reconciled,  and  co- 
habits with  her  husband,  by  coercion  of  the  church,  yet  she  will 

be  barred  of  her  dower.  And  if  a  woman  goes  away  with  another 
man,   with   her   husband's  consent,  and   afterwards   that  man 
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commits  adultery  with  her,  and  she  remains  with  him,  with- 
out being  reconciled  to  her  husband,  she  shall  be  barred  of  her 
dower.  ( e) 

8.  There  is  a  curious  case  in  the  Rolls  of  Parliament,  30  Ed- 
ward I.  where  a  man  by  deed  granted  his  wife  to  another,  with 
whom  she  eloped,  and  lived  in  adultery.  It  was  determined, 
1.  That  it  was  a  void  gjrant.  2.  That  it  did  not  amount  to  a 
licence,  or  at  least  was  a  void  Hcence.  3.  That  after  elopement 
there  should  not  bo  any  averment  quod  non  fiiit  adulterium, 
though  she  married  the  adulterer  after  her  first  husband's  death  : 
therefore  that  she  was  barred  of  dower.  A  sentence  of  purga- 
tion of  adultery  in  the  ecclesiastical  court  was  also  produced,  but 
it  was  not  allowed  to  have  any  effect. 

9.  Where  the  friends  of  the  husband  removed  him  from  liis 
wife,  published  that  he  was  dead,  and  persuaded  the  wife  to 
marry  another  man,  though  the  wife  lived  in  adultery  ;  yet  inas- 
much as  non  religuit  viriim  sponte,  it  was  lield  that  she  did  not 
forfeit  her  dower. 

10.  With  respect  to  the  circumstances  necessary  to  prove  a 
voluntary  reconciliation  by  the  husband.  Lord  Coke  says,  co- 
habitation is  not  sufficient,  without  reconciliation  made  by  the 
husband  sponte :  so  that  cohabitation  only  in  the  same  house  with 
the  husband  will  not  avail.  But  in  the  following  case,  cohabita- 
tion as  man  and  wife  appears  to  have  been  held  a  sufficient  proof 
of  reconciliation. 

11.  Reconciliation  being  pleaded,  evidence  was  given  that  tlie 
husband  and  wife  had,  after  the  elopement,  slept  together  several 
nights,  and  in  divers  places,  and  demeaned  themselves  as  man 
and  wife.  It  was  objected  that  they  never  lived  together  in  one 
house,  but  were  apart ;  and  the  wife  continued  in  adultery  with 
one  or  more,  during  the  life  of  her  husband,  sed  non  allocatur ; 
for  there  might  have  been  divers  elopements,  and  divers  re- 
conciliations; and  the  defendant  ought  to  take  issue  on  one 
at  his  peril. 

12.  Detinue  of  charters  is  anotlier  cause  of  the  loss  of  dower. 
For  if  in  a  writ  of  dower  the  tenant  pleads  that  the  demandant 
detains  the  charters  of  the  estate,  and  she  denies  the  fact,  wliich 
is  found  against  her,  she  shall  lose  her  dower.      But,   1.  The 

(e)  [The  husband  will  not  be  obliged  to  take  his  wife  back  again  after  she  has  eloped 
from  him  and  committed  adultery.     6  T.  11.  603.] 
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charters  ought  to  relate  to  the  land  whereof  dower  is  demanded. 
2.  He  who  pleads  this  plea  ought  to  shew  the  certainty  of  the 
charters;  whereupon  a  certain  issue  may  be  joined,  as  that  they 
are  in  a  chest  or  box,  locked  or  sealed,  which  imports  sufficient 
certainty.  3.  No  stranger,  though  he  be  tenant  to  the  land,  and 
has  the  evidences  conveyed  to  him,  can  plead  this  plea. 

13.  In  several  cases  the  heir  is  in  the  degree  of  a  stranger,  and   id«m- 
therefore  shall  not  plead  detinue  of  charters.     1.  If  the  heir  has 

the  land  by  purchase.  2.  If  he  has  delivered  the  charters  to  the 
widow  ;  for  then  she  has  them  by  his  own  act.  3.  If  the  heir 
be  not  immediately  vouched.  4.  If  he  comes  in  as  vouchee. 
6.  If  he  comes  in  as  tenant  by  receipt.  The  reason  is  manifest, 
if  the  true  form  of  pleading  in  that  case  be  observed  :  for  he  who 
pleads  detinue  of  charters,  in  bar  of  dower,  ought  to  plead  that  Buidon  v.  Bur- 
he  has  been  always  ready,  and  yet  is,  to  render  dower,  if  the  de-  252'. 
niandant  would  deliver  to  him  his  charters. 

14.  If  a  woman  joins  with  her  husband  in  levying  a  fine,  or  Fine  or  Re- 
suffering  a  common  recovery,  of  lands  whereof  she  is  dowable,  ^"^^•'J'* 
she  will  thereby  effectually  bar  herself  from  claiming  dower  out 

of  those  lands.      The  principles  upon  which  this  doctrine  is  tu.  35,  36. 
founded  will  be  explained  hereafter. 

15.  By  the  custom  of  London  a  married  w^oraan  may  bar  her-  Bargain  and 
self  of  dower,  by  a  deed  of  bargain  and  sale,  acknowledged  before  Bohun.  Priv. 
the  lord-mayor,  or  the  recorder,  and  one  alderman,  and  enrolled  ^'""''' 

in  the  court  of  hustings ;  the  wife  being  examined  separately 
from  her  husband,  as  to  her  consent. 

16.  The  most  usual  mode  of  barring  dower,  in  modern  times,  jointure. 
is  by  means  of  a  jointure  settled  on  the  wife  before  marriage  :  of 
which  an  account  will  be  given  in  the  next  Title. 

[17.  A  legal  term  of  years  created  before  the  title  of  dower  Byan  outstanJ- 
attached,  will,  if  assigned  to  a  trustee  for  a  purchaser,  be  a  pro-  ° 
tection  aoainst  the  dower  of  the  vendor's  wife,  whose  claim  will 
be  barred  by  a  cesset  executio  during  the  term.  The  court  has 
even  compelled  the  widow  herself,  in  whom  the  term  happened 
to  vest  by  the  death  of  the  trustee,  to  assign  the  term  to  the 
purchaser's  trustee,  to  the  exclusion  of  her  own  dower. 

Thus  in  Mole  v.  Smith,  the  freehold  estate  of  Watson,  a  bank-  1  Jac.  &  Walk, 
rupt,  was  sold  by  the  assignees  to  Smith,  who  entered  into  pos- 
session under  the  contract,  and  afterwards  filed  his  bill  against 
the  assignees,  the  bankrupt,  and  his  wife,  for  specific  perform- 
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ance,  and  an  assignment  of  three  terms,  which,  upon  the  bank- 
rupt's purchase,  had  been  assigned  to  Yellovvly  to  attend.  The 
terms  happened  to  vest  in  the  bankrupt's  wife  as  surviving  admi- 
nistratrix of  Yellovvly.  Upon  the  bankrupt's  death  his  widow 
claimed  her  dower,  and  insisted  that  she  ought  not  to  be  com- 
pelled to  assign  the  terms  vested  in  her  to  a  trustee  for  the  pur- 
chaser as  a  protection  against  her  dower.  Sir  Thomas  Plumer, 
M.  R.,  expressed  considerable  doubt  whether  the  court  could 
compel  her  to  assign  the  term.  The  cause  came  on  again  before 
Lord  Eldon,  C,  on  the  4th  of  April,  1822.  The  following  were 
1  Jac.  490.  the  reasons  of  his  lordship's  decision;  that  the  husband,  before 
his  bankruptcy  and  in  his  lifetime,  might  have  compelled  the 
administrator  of  Yellowly  to  assign  the  terms  to  a  trustee  for  the 
purchaser;  that  the  purchaser  would  have  been  entitled  to  call 
for  '=^^uch  assignment  in  order  to  protect  himself  from  the  claim  of 
the  wife's  dower;  that  the  assignees  for  the  benefit  of  the  creditors 
were  entitled  as  fully  as  the  bankrupt  himself;  and  that  the 
widow,  as  administrator  of  Yellowly,  could  not  make  any  use  of 
the  terms  for  her  own  benefit,  which  she  could  not  have  com- 
pelled Yellowly  himself  to  make  :  His  lordship  accordingly  de- 
clared that  as  the  trustee  Yellowly  (whom  the  bankrupt's  widow 
represented)  would  if  living  have  been  compelled  by  the  assig- 
nees to  assign  the  terms  to  a  trustee  for  the  purchaser,  in  order 
to  carry  the  contract  into  effect,  the  widow  was  also  compellable 
to  assign  them. 
Tit.  12.  ch.  3.  But  as  between  the  widow  and  the  heir  and  devisee  of  her 
^V^^'  I  11  husband,  she  will  not  be  excluded  by  the  term,  which  is  as 

JMaunclrell  v.  '  •' 

iMaundrell,         much  attendant  upon  her  dower,  as  upon  the  remaining  interest 
7  Ves.  567.  '  .  ■        ,  ,  .  • 

10  Ves.  246.       in  the  inheritance,  and  she  wdl  be  entitled  to  the  benefit  of  it.] 

A  devise  is  no  18.  Every  devise  or  bequest  in  a  will  imports  a  bounty  ;  and 

'rinn  se'T      therefore  cannot  in  general  be  averred   to  be  given  as  a  satisfac- 

4  Kcp.  4.  a.       ^Iqj^  fyp  tj^j^t  tQ  which  the  devisee  is,  by  law,  entitled.     In  con- 

lit.  38.r.  1.  ...  ,      . 

See  also  3  &  4  sequence  of  this  principle,  a  devise  cannot  be  averred,  even  in 

ss.  9. 10. '  equity,  to  be  in  satisfaction  of  dower,  unless  it  is  so  expressed  in 

supra,  p.  161,      ^j^g  ^y,j|^     ^     Bccausc  a  devise  implies  a  consideration   in  itself; 
note.  ' 

and  cannot  be  averred  to  be  for  the  use  of  any  other  person  than 

the  devisee,  unless  it  is  so  expressed  in  the  will :  no  more  can  a 
devise  be  averred  to  be  in  satisfaction  of  dower,  unless  it  is  so  ex- 
Tit.  38.  c.  9.       pressed.     2,  As  all  wills  of  land   must   be  in  writing,  no  aver- 


Title  Yl.     Doivcv.     CA.  IV.  s.  18— 21.  179 

ment  respecting  the  intention  of  a  testator  is  admissible,  which 
cannot  be  collected  from  the  words  of  the  will  itself. 

19.  A  person  being  indebted,  devised  part  of  his  lands  to  his  Hitfiliin  v. 
wife,  but  did  not  mention  it  to  be  in  bar  of  dower ;  and  devised   j>rec.  in'  Cha. 
the  residue  to  his  executors,  till  his  debts  were  paid.     The  wife 
brought  a  writ  of  dower,  and  recovered  her  dower.     The  heir 

filed  a  bill  in  Chancery  against  her,  to  be  relieved.  The  Court 
said  the  devise  was  not  to  be  looked  upon  as  a  recompence  or 
bar  of  dower,  but  as  a  voluntary  gift. 

20.  If  a  husband  devises  lands  to  his  wife  during  her  widow- 
hood only,  or  restrains  the  devise  in  any  other  manner,  so  as  to 
render  it  less  beneficial  than  dower,  a  court  of  equity  will  not 
interfere;  but  the  wife  will  be  allowed  to  take  both  the  thing 
devised,  and  also  her  dower. 

21.  W.  Lawrence  devised  lands  of  the  annual  value  of  130/.  Lawrence  v. 
to  his  wife,  during  her   widowhood.     After  the  determination  of  i  Ld.  Raym. 
that  estate,  he  devised  the  same  premises,  together  with  all  his  ^  p^   m  234 
other  lands,  to  trustees  for  a  term  of  twenty-four  years,  in  trust 

for  the  payment  of  his  debts  and  legacies.  As  a  farther  provi- 
sion for  his  wife,  he  directed  that  after  two  years  of  the  term 
were  expired,  his  trustees  should  permit  her  to  receive  the  rents 
and  profits  of  another  farm  of  90/.  per  annum,  for  the  remainder 
of  the  said  term  of  twenty-four  years,  so  long  as  she  should  con- 
tinue a  widow.  The  widow  entered  upon  the  lands  devised  to 
her,  and  afterwards  brought  a  writ  of  dower,  to  which  was 
pleaded  the  devise,  with  an  averment  that  the  same  was  in  satis- 
faction of  her  dower.  Upon  demurrer  to  this  plea,  judgment 
was  given  for  the  demandant, 

A  bill  was  then  exhibited   in  Chancery,  to  be  relieved  from  2  V'em.  365. 

,  .     .     ,  T       1    o  1  1  X      1    •    ■  .  1  Ab.  Eq.  218. 

this  judgment.     Lord    feomers    decreed   a    perpetual   mjunction 

against   the  widow,  to  stay  her  further  proceeding    upon    the 

judgment  in  dower. 

The  cause  was  reheard  by  Lord  Keeper  Wright,  who  ordered 

a  case  to  be  stated.     1.  Whether  the  defendant  was   barred  of 

her  dower  by  the  devise  in  the  will,  or  not.     2.  If  she  was  not 

barred  of  her  dower  by  such  devise,  whether  the  plaintiff  ought 

to  be  relieved  in  that  court.     A  case   was  accordingly  stated, 

and  in  1702  the  cause  came  on  upon   the  case  so  stated,  when 

his  lordship  declared  that  he  had  fully  considered  of  the  matter, 

N  2 
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Unless  so  ex- 
pressed, 

when  tlie  widow 
has  an  election. 
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but  conceived  there  was  nothing  in  the  testator's  will  that  did 
intend  that  the  defendant  should  be  barred  of  her  dower  :  in 
case  any  such  tiling-  did  appear  by  the  will,  the  same  would  only 
be  a  bar  at  law,  not  in  that  court;  and  as  the  matter  had  been 
already  determined  at  law,  he  reversed  so  much  of  the  former  de- 
cree as  awarded  a  perpetual  injunction  against  the  defendant's 
proceeding  at  law  upon  her  judgment  in  dower. 

The  cause  was  brought  on  again  by  a  remainder-man,  before 
Lord  Cowper,  in  1715,  who  declared  as  to  the  question  of  dower, 
that  it  being  a  point  of  right,  and  so  doubtful  in  its  nature,  that 
the  Court  had  been  of  different  opinions  about  it,  and  the  de- 
termination in  1702  having  remained  so  long  unquestioned,  he 
did  not  think  fit  to  make  any  variation  from  what  was  then 
determined. 

On  an  appeal  from  this  decree  to  the  House  of  Lords,  it  was 
contended  for  the  appellant,  that  it  would  be  against  the  rules 
of  natural  equity  and  justice,  if  the  respondent  should  be  per- 
mitted to  enjoy  the  estates  devised  to  her  by  her  husband's  will, 
and  at  the  same  time  disappoint  his  intention,  by  insisting  on 
her  dower  :  for  which  the  lands  devised  were  far  from  an  equiva- 
lent. On  the  other  side,  it  was  said  to  be  nowhere  expressed, 
nor  to  be  collected  frpm  the  words  of  the  Avill,  that  the  lands 
devised  to  the  respondent  were  for  her  jointure,  or  in  bar  of  her 
dower  ;  neither  could  it  be  so  averred  at  law,  or  in  a  court  of 
equity  ;  she  having  no  estate  for  life,  but  for  her  widowhood 
only.     The  decree  was  affirmed. 

22.  A  person  devised  lands  to  his  wife  for  life,  and  devised 
other  lands  to  his  brother  and  his  heirs.  The  wife  entered  into 
the  lands  devised  to  her,  which  were  of  more  value  than  her 
dower  ;  she  afterwards  claimed  dower  of  the  rest,  and  had  judg- 
ment. The  brother  brought  his  bill  in  Chancery  to  be  relieved. 
The  case  of  Lawrence  and  Lawrence  was  cited  for  the  defend- 
ant, to  prove  that  the  wife  should  have  dower,  notwithstanding  a 
devise  to  her  for  life  of  lands  by  her  husband  ;  unless  declared 
to  be  in  lieu  and  satisfaction  of  dower.  Lord  Parker  said  that 
this  point  had  been  determined  in  the  House  of  Lords  ;  and  dis- 
missed the  bill. 

23.  If  it  be  said  in  the  will  that  the  devise  is  made  in  lieu  and 
satisfaction  of  dower,  or  on  condition  that  the  wife  shall  not 
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claim  dower;  then  the  wife  cannot  have  both,  for  that  would  be  Leake  <;. 

1       •  •  n    ^  nil  T  ^    j.\  Randall, 

repugnant  to  the  intention  of  the  testator,   ihe  wite  must,  there-  4  Rep.  4.  a. 
fore,  in  such  a  case,  make  her  election. («) 

24.  A  man  devised  the  third  part  of  his  lands  to  his  wife,  in  Bush's  case, 
recompence  of  her  dower.     The  wife  entered  on  the  lands  de-     ^^'^ 
vised  to  her ;  it  was  resolved  that  she  was  thereby  barred  of 
dower. 

26.  A  person  devised  his  lands  to  his  wife  till  P.  his  daughter  Gosling  i;. 

n      ■  n  1  T->    •  -1  -J        Waiburton, 

attained  the  age  of  nineteen,  afterwards  to  P.  in  tail,  remainder  Cio.  Eliz.  1-28. 
over  in  fee.  He  devised  further,  that  P.  should  pay,  after 
her  age  of  nineteen,  12/.  per  annum  to  his  wife  in  recompence  of 
her  dower;  if  she  failed  of  payment,  that  his  wife  should  have 
the  land  for  her  life.  The  wife,  before  P.  attained  nineteen, 
brought  a  writ  of  dower,  and  recovered  a  third  part ;  after  P. 
attained  nineteen,  the  wife  entered  for  non-payment  of  the  12/. 
The  question  was,  whether  her  entry  was  lawful. 

It  was  adjudged,  that  the  wife,  having  recovered  a  third  part 
in  dower,  she  should  not  have  the  rent;  as  it  was  against  the 
intention  of  the  testator  that  she  should  have  both  ;  that  the 
acceptance  of  one  was  a  waiver  of  the  other.  And  upon  a  writ 
of  error  this  judgment  was  affirmed. 

2G.  A  man  devised  his  personal  estate  to  trustees,  in  trust  that  Lesquire  v. 

.  Lesquire, 

his  widow  should  receive  thereout  100/.  a-year  during  her  lite.  Finch  134. 
in  lieu  and  discharoe  of  her  dower.     The  wife  received  this  an- 
nuity  for  many  years,  then  brought  a  writ  of  dower.     Decreed 
that  the  wife  was  barred  of  dower,  as  long  as  the  personal  estate 
was  sufficient. 

27.  With  respect  to  the  acts  which  will  amount  to  an  election,  Tit. 38.  c.2. 
and   the  time  within  which  they  must  take  place,    they  will  be 

stated  hereafter. 

28.  Notwithstanding  the  doctrine  established  in  the  case  of  Sometimes 

"  .   .  held  a  satisfac- 

Lawrence  v.  Lawrence,  and  the  frequent  recognition  of  it,  de-  tion. 
vises  have  been  sometimes  deemed  a  satisfaction  in  equity  for 
dower,  on  account  of  strong  and  special  circumstances.      As 
where  allowing  a  widow  to  take  a  double  provision,  would  be 
quite  inconsistent  with  the  dispositions  of  the  will. 

29.  A  person  devised  to  his  wife  an  annuity  of  200/.  a-year,  vnia  Real  v. 
to  be  issuing  out  of  his  lands,  with  the  power  ot  distress  and  iiiro.(:.c.*29-2. 

note,Amb.6'8-2. 
(  /■)  [But  see  stat.  3  &  4  Will.  4.  c.  105.  ss.  9,  10.  12.J 
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entry ;  subject  thereto,  he  devised  his  real  estates  to  his  daugh- 
ter in  strict  settlement ;  and  directed  all  his  personal  estate  to 
be  invested  in  land,  and  settled  to  the  same  uses. 

One  of  the  questions  in  this  case  was,  whether  the  wife  was 
to  take  this  annuity  in  satisfaction  of  her  dower  or  not. 

Two  cases  were  cited  ;  the  first,  Pitts  v.  Snowden,  where  a 
man  devised  to  his  wife  an  annuity  of  50/.  a-year,  payable  out 
of  his  freehold  and  copyhold  estates,  with  a  clause  of  entry  and 
distress  ;  and  subject  thereto  he  gave  his  freehold  estates  to  his 
three  sisters.  Lord  Hardwicke  decreed  that  the  widow  was  en- 
2  Lden236.  titled  to  dower,  and  also  to  the  annuity.  The  second,  Arnold  v. 
Kerapstead,  where  a  testator  gave  some  leaseholds  to  his  wife  for 
life,  and  also  lOZ.  a-year  during  her  life,  or  so  long  as  she  should 
continue  a  widow,  out  of  the  rents  of  his  freehold  estates,  but 
without  any  clause  of  entry  or  distress ;  and  devised  all  his  free- 
hold estates  to  his  son.  Lord  Northino-ton  decreed  that  the 
widow  must  elect  either  her  dower  or  the  annuity,  but  could  not 
take  both. 

Lord  Camden. — The  case  now  before  the  court  is  more  exactly 
correspondent,  in  the  form  of  the  devise,  to  Pitts  v.  Snowden, 
than  to  the  other  case ;  for  in  these  two  cases  there  is  an  express 
clause  of  entry  and  distress,  whereas  there  is  no  such  power  in 
Arnold  v.  Kempstead  ;  and  they  more  particularly  resemble  each 
other  in  another  circumstance  ;  as  the  annuity  in  both  is  charged 
upon  other  funds,  not  subject  to  dower,  as  well  as  upon  the 
dowable  estate ;  whereas  in  Arnold  v.  Kempstead  the  annuity  is 
made  to  issue  only  out  of  the  freehold  estate,  subject  to  dower. 
These  two  beino-  alike  in  all  their  circumstances,  I  must  admit 
that  Pitts  V.  Snowden  is  an  authority  in  point  one  way,  Arnold 
V.  Kempstead  the  other.  The  question  upon  this  case  is  this  : — 
1.  Whether  if  a  rent-charge  is  given  to  the  widow,  issuing  out 
of  the  estate  subject  to  dower,  with  power  of  distress,  this  devise 
shall  operate  as  a  bar,  or  satisfaction  of  dower.  I  am  of  opinion 
that  it  shall;  because  the  claim  of  dower,  1.  Disappoints  the 
will ;  and,  2.  Is  inconsistent  with  with  it.  It  is  admitted  that 
Fide  Tit.  38,  every  devisee  must  confirm  the  will  in  tola,  if  he  claims  any  in- 
terest under  it ;  and  must  consequently  forfeit  such  interest,  if 
he  impeaches  or  interrupts  any  part  of  it.  In  this  case  the  will 
is  contradicted  by  the  claim  of  dower.  1.  Because  it  puts  the 
trustees  out  of  possession  ;  for  they  cannot  hold  the  whole,  sub- 
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ject  to  the  annuity  and  distress,  without  being  in  possession  of 
the  whole  ;  nor  can  the  annuitant,  consistent  with  the  will,  take 
possession  of  any  part,  because  her  right  accrues  upon  default  of 
payment.  And  though  the  present  case  gives  the  right  of  entry 
upon  the  whole,  or  any  part,  in  more  explicit  terms  than  Pitts 
V.  Snowden  ;  yet  the  general  power  of  entry  and  distress,  in 
Pitts  V.  Snowden,  is  tantamount  in  this  particular.  The  posses- 
sion, therefore,  of  the  trustees  being  co-extensive  with  the  an- 
nuities and  the  distress,  it  is  not  possible  in  such  a  case,  to  make 
the  land  subject  to  the  dower  and  the  rent-charge  at  the  same 
time  ;  because,  as  annuitant,  the  widow  must  be  out  of  possession 
of  the  whole  ;  as  dowress  she  must  be  possessed  of  a  part.  Hence 
it  follows,  that  where  the  testator  gives  the  estate,  subject  to  the 
annuity,  as  he  doth  in  this  case,  he  must  be  intended  to  give, 
subject  to  the  annuity  only  ;  and  the  residue  of  the  rents  and 
profits  being  given  to  the  devisee,  must  exclude  all  charges,  ex- 
cept only  the  annuity.  In  this  view  of  the  matter  the  widow, 
by  the  claim  of  dower,  disappoints  the  will  in  the  most  essential 
part  of  the  testator's  plan,  by  reducing  the  interest  of  the  de- 
visee, and  loading  the  estate  with  an  additional  burthen.  2.  The 
claim  of  dower  is  inconsistent  with  the  will  in  another  light,  as 
it  will  diminish  the  annuity  itself,  which  is  contrary  to  the  very 
words  of  the  will.  The  annuity  is  either  given  over  and  above 
the  dower,  or  in  satisfaction  of  it.  He  intended  only  one,  or  he 
intended  both  ;  if  both,  he  intended  both  should  be  Cwjoyed  in 
their  full  extent ;  the  whole  annuity  and  the  whole  dower.  Now, 
can  the  widow  enjoy  the  annuity,  as  the  will  has  given  it,  if  she 
claims  her  dower  ?  It  is  most  clear  that  she  cannot ;  for  if  she 
enters  into  a  third,  in  right  of  her  dower,  she  must  sink  so  much 
of  her  annuity,  as  that  third  ought  to  bear  in  ])roportion :  that 
is  a  violation  of  the  will.  And  whether  the  annuity  clashes  with 
the  dower,  or  the  dower  with  the  annuity,  it  is  equally  decisive  ; 
for  she  can  never  enjoy  both,  unless  both  can  be  reconciled  to  the 
will,  nor  is  there  any  pretence  to  say  that  the  whole  annuity,  by 
an  equitable  marshalment,  shall  be  thrown  upon  the  two  re- 
maining thirds,  because  that  would  in  terms  contradict  the  will, 
which  charges  the  whole,  and  gives  the  power  of  distress  upon 
the  whole.  This  is  sufficient  to  shew  the  testator's  intention  :  it 
is  an  intention  that  does  not  stand  upon  a  loose  presumption, 
but  from  the  mode  of  devising  in  the  will  itself;  and  then  the 
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Tit.  38.  c.  2.  case  comes  within  the  rule  of  Noys  v.  Mordaunt,  that  no  person 
shall  dispute  a  will,  who  takes  under  it.  This  rule  is  universal, 
and  without  exception  ;  and  a  dowress  has  no  more  right  to  be 

Ante.  exempted  from  it  than  any  other  devisee.     The  cases  of  Law- 

rence V.  Lawrence,  Hitchin  v.  Hitchin,  and  Lemon  v.  Lemon, 
may  be  all  admitted  to  be  good  law ;  the  will  in  all  these  cases 
beinfj  consistent  with  the  claim  of  dower.  In  all  of  them  the 
dowable  estate  was  devised  generally ;  and  as  the  testator  had 
not  expressed  the  wife's  bequest  to  be  in  satisfaction,  the  Court 
would  not  presume  it,  and  the  estate  passed,  cum  onere.  There 
no  violence  was  done  to  the  will ;  and  the  wife  took  no  more 
from  the  devisee  than  the  testator  intended  she  should  ;  nothing 
being  declared  to  the  contrary.  But  where  the  dowable  estate 
is  so  divided,  that  the  claim  of  dower  makes  a  material  change 
in  the  will  itself,  as  it  does  here,  the  widow  must  be  barred  by 
necessary  implication.  For  where  is  the  difference  between  de- 
claring that  she  shall  not  hold  both,  and  devising  so  that  she 
cannot  hold  both,  without  disturbing  the  will:  therefore,  if  the 
claim  of  dower  will  disappoint  the  will,  she  is  barred  of  her 
dower  by  necessary  implication  :  which  will,  according  to  the 
doctrine  of  all  the  cases,  be  equivalent  to  an  express  implication. 
I  will  now  say  a  word  upon  the  case  of  Arnold  v.  Kempstead. 
There  is  no  power  of  distress  in  that  will ;  and  yet  I  do  not  think 
it  substantially  within  the  reason  of  the  other  two  cases  ;  for  the 
very  gift  of  an  annuity  to  the  wife,  out  of  the  dowable  estate, 
does  from  the  nature  of  the  interest,  throw  her  out  of  possession, 
and  makes  the  claim  of  dower  inconsistent  with  the  will.  I 
must  not  conclude  without  taking  notice  of  a  circumstance  that 
may  be  urged  against  my  opinion,  as  a  proof  of  intention  in  the 
testator  to  give  both  dower  and  annuity  to  the  wife ;  that  is, 
that  the  annuity  is  made  to  issue  out  of  more  than  the  dowable 
estate ;  from  whence  it  may  be  argued  that  the  testator  en- 
larged the  fund  for  payment,  in  order  to  leave  sufficient  for  the 
satisfaction  of  both  the  demands.  I  answer,  first,  that  it  is  to- 
tally unknown  whether  he  extended  the  charge  and  the  remedy 
with  that  view  ;  it  is  at  most  but  a  conjecture  ;  and  it  may  as 
reasonably  be  supposed  that  he  meant  only,  by  augmenting  the 
security,  to  give  an  easier  and  safer  remedy  for  recovering  the 
annuity;   as  nothing  is  more  common,  where  a  rent-charge  is 
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granted,  than  to  charge  an  estate  often  times  the  value  for  the 
payment  of  it. 

2.  That  this  supposed  intention  is  rebutted  by  a  declared  in- 
tention to  the  contrary,  manifested  and  expressed  in  the  will 
itself.     I  wish  these  cases  could  have  been  reconciled,  feelingr  in  "1°"?^  ^V^"^''^""' 

'  ^  Atnb.  750. 

myself  a  modest  unwillinoness  to  sit  in  judgment  upon  two  men  Waker.  Wake, 

.1  ■       .  !?•      1  •  11  •.         k    .    3Bro.C.C.255. 

greatly  superior  to  myselt  in  learning,  as  well  as  capacity  :  but  i  Ves.jun.335. 

that  which  in  a  private  man  would  have  been  presumption,  is  jl'^^'^^o"^- 

an  indispensable  duty  in  a  judge.     The  tax  is  imposed  on  me  by  iBro.c.c.292. 

,  .         .  .  .  Boynton  v. 

my  office ;  and  I  undertake  it  with  more  ease  of  mind,  knowing  Boynton,  id. 

that  there  is  a  jurisdiction  superior  to  us  all,  which  is  able  to  Miaiii.  Brain 

confirm  or  reverse  my  opinion,  by  a  final  decision.    Decreed  that  '^  '^^^^-  ^i^- 
the  widow  must  make  her  election. 

30.  There  are,  however,  several  modern  cases,  where  a  devise  Foster ».  Cooke, 
of  an  annuity  to  a  wife,  either  entirely  or  partly  charged  on  the  French  i-.' 
estates  of  which  she  is  dowable,  together  with  the  aift  of  those  P^^'r^'o^  ^'^^' 
estates  to  another,  or  a  devise  of  them  to  trustees,  has  been  held  Strahany. 

'       .  .  Sutton,  3  Ves. 

not  to  be  a  satisfaction  of  dower,  but  the  widow  has  been  al-  249.    Greato- 
lowed  to  have  both.  Tv^s^elt' 

31.  A  bequest  of  the  residue  of  personal  estate  will  not  be  A  bequest  of 

■11  1         A.     J  personal  estate 

considered  as  a  bar  to  dower.  ^„  l^^,  to  dower, 

32.  A  man,  by  his  will,  taking  notice  of  his  wife's  title  to  Ayres  t>.  Willis, 
dower,  made  a  provision  for  her  out  of  his  personal  estate  by  way  See  stat.  3*&  4 
of  residue.     This  was  insisted  on   to  be  an  implication  to  bar  ^^'!]\t;^*, l*^^* 

r  ss.  9.  10.  12. 

dower.  Lord  Hardwicke  rejected  the  idea ;  because  by  the 
claim  of  dower,  the  wife  did  not  break  in  on  the  will ;  and  this 
was  the  stronger  as  it  was  only  a  residue ;  which  accidental 
benefit  he  might  intend  she  should  have,  as  well  as  dower,  (b) 

(b)  [It  is  now  well  settled  that  in  order  to  deprive  a  widow  of  dower  by  putting  her 
to  election  between  it  and  the  provisions  made  by  her  husband's  will,  it  must  be  shewn 
that  the  testator  meant  to  exclude  her  from  it,  as  where  there  is  an  inconsistency  be- 
tween her  claim  todower  and  the  testamentary  disposition. 

A  pecuniary  legacy,  personal  annuity,  or  other  benefit  merely  affecting  the  personal    See  Stat.  3  &  4 

assets  of  the  testator  without  any  declaration  that  it  shall  be  in  bar  of  dower,  does  not    ^^'  ^"  ^'  ^^^' 

s.  10. 
raise  an  implication  of  intention  on  the  part  of  the  testator  to  exclude  the  widow's  lethal 

right,  because  there  is  no  inconsistency  between  it  and  the  bequest.     Strahan  i'.  Sutton, 

3  Ves.  249.    Ayres  t;.  Willis,  1  Ves.  sen.  230. 

But  -where  the  testator  devises  lands,  or  rents  out  of  lands,  in  which  the  wife  is   ib.  s.  9. 

dowable,  a  presumption  arises  from  that  circumstance,  though  not  of  itself  sufficient,  that 

the  testator  intended  the  testamentary  gift  should  be  in  lieu  of  dower.     Notwithstanding 

this,  however,  lire  intention  may  yet  be  doubtful,  and  if  so  the  widow  will  not  be  put  to 

her  election.     The  following  is  a  chronological  list  of  the  principal  cases  of  devises  of 
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real  estate  subject  to  dower  wherein  the  intention  to  exclude  the  wife  was  held  not  suffi- 
ciently apparent.  Lawrence  r.  Lawrence,  2  Vern.  365.  Lemon  v.  Lemon,  8  Vin.  Ab. 
Devise  P. 366.  pi.  45.  Ilitchin  v.  Ilitchin,  Pre.  Chan.  133.  French  v.  Davies,  2  Yes. 
jun.  572.  Brown  r.  Parry,  2  Dick.  685.  Strahan  v.  Sutton,  3  Ves.  249.  Birming- 
ham V.  Kirwan,  2  Scho.  and  Lef.  444. 
IIj  g  g  The  devise  of  the  annual  rents  or  charges  out  of  estates  wherein  the  widow  is  dowable 

has  been  considered  such  an  equivocal  manifestation  of  the  testator's  intention,  as  not  to 
exclude  the  widow,  right  to  dower.  The  cases  upon  this  subject  are  conflicting.  They 
occurred  in  the  following  order.  Pitts  i'.  Snowden,  1  Bro.  C.  C.  292,  note.  Arnold  v. 
Kempstead,  2  Eden,  236.  Amb.  466.  S.  C.  Villa  Ileal  v.  Galway,  Amb.  682.  Jones 
V.  Collier,  Amb.  730.  Pearson  v.  Pearson,  1  Bro.  C.  C.  292.  Wake  v.  Wake,  1  Ves. 
jun.  335.     Foster  «.  Cook,  3  Bro.  C.  C.  347.     Greatorex  i;.  Gary,  6  Ves.  615. 

Of  these,  Pitts  v.  Snowden,  Pearson  v.  Pearson,  Foster  v.  Cook,  and  Greatorex  v. 
Gary,  support  the  above  proposition  in  favour  of  the  widow's  claim  to  botli  the  dower 
and  testamentary  benefit.  Arnold  v.  Kempstead  is  not  to  be  reconciled  with  Pitts  v. 
Snowden.  Villa  Ileal  i;.  Galway,  and  Jones  v.  Collier,  negatived  the  widow's  claim 
upon  the  peculiar  wording  of  the  wills,  and  Wake  v.  Wake  was  decided  by  Buller  J.  on 
the  authority  of  Jones  v.  Collier,  which  is  no  authority  for  the  general  proposition  that 
the  annuity  is  of  itself  a  sufficient  bar  to  the  wife's  right. 

The  following  cases  of  devises  of  real  estate  are  instances  wherein  the  intention  to 
exclude  the  widow  has  been  held  sufficiently  apparent,  Gosling  v.  Warburton,  Cro. 
Eliz.  128.  Boynton  v.  Boynton,  1  Bro.  C.  C.  445.  Birmingham  v.  Kirwan,  2  Scho. 
and  Lef.  444,  Chalmers  v.  Storil,  2  Ves.  and  Bea.  222.  Roberts  v.  Smith,  1  Sim. 
and  Stu.  513.  Dickson  v.  Robinson,  MS.  Rolls  30th  April,  1822,  stated  1  Roper 
Husband  and  Wife,  by  Mr,  Jacob,  580.  Miall  i;.  Brain,  4  Mad.  119.  Butchery. 
Kemp,  5  Mad.  61.  Reynolds  v.  Torin,  1  Russ.  129.  Roadley  v.  Dixon,  3  Russ.  192. 
and  see  Coleman  v.  Jones,  3  Russ.  312. 

Testamentary  provision  expressly  given  in  lieu  of  dower  and  thirds  out  of  the  real  and 
personal  estate  of  the  husband,  will  not  preclude  the  widow  from  claiming  her  dis- 
tributive share  of  her  husband's  effects  as  next  of  kin.  Sympson  v.  Hornsby,  1 1  Viner, 
185.  2  Eq.  Ca.  Ab.  439.  2  Vern.  722.  cited  3  Ves.  335.  Pickering  v.  Lord  Stamford, 
2  Ves.  jun.  272. 581.  3  ib.  332.  493. 

The  subject  of  the  above  note  is  discussed  and  the  cases  stated  in  detail  by  the  Editor 
in  his  edition  of  Roper's  Legacies,  2  Vol.  530 — 546.] 
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CHAP.  I. 


Of  the  Origin  and  Nature  of  Jointures. 


Sect. 


1.   Origin  of  Jointures. 

5.  Definition  of. 

6.  Circumstances  required. 

7.  Must  commence  on  the  Death 

of  the  Husband. 
9.  And    be  for  the  Life   of  the 

Wife. 
Must  be  limited  to  the  Wife 

herself. 
This    Rule   not    admitted   in 

Equity. 
It  must  be  in  Sati^action  of 

her  whole  Dower. 
And    be    so    expressed    or 

averred. 

21.  And  made  before  Marriage. 

22.  Jointures    ichich    require   the 

acceptance  of  the  Wife. 
25.  Cases  where  the  Widoiv  takes 
the  Estate  and  Dower. 


12 


13 


17 


18 


Sect.  27.  [Equitable  Jointures.] 

31.   Who  may  limit  a  Jointure. 

35.  Who  may  take  a  Jointure. 

36.  An    infant    is   barred    by  a 

Jointure. 

40.  [An    Infant   not    bound    by 

uncertain  or  precarious  Join- 
ture. ] 

41.  Nature  of  this  Estate. 

42.  [Jointress    may   not  commit 

Waste. 

45.  Contribution  by  Jointress. 

40.  Jointress  iiot  entitled  to  Em- 
blements. 

47.  Not  Liable  to  Croivn  Debts.] 

48.  j1    Rent-charge     is    usually 
given  as  a  Jointure. 

49.  Effect  of  the  Eviction  of  a 
Jointure. 


Section  I. 

In  consequence  of  two  maxims  of  the  common  law.  First,  that  joiSesI 

no  rif^ht  can  be  barred  till  it  accrues:    and,  secondly,  tliat  no  }  emons  Case. 

^  4  Hep.  1. 

rio^ht  or  title  to  an  estate  of  freehold  can  be  barred  by  a  collateral  Gilb.  Uses,  147. 


188  Title  yU.     Jointure.     Ch.l.s.\—A. 

satisfaction  ;  it  was  found  impossible  to  bar  a  woman  of  dower 
by  any  assurance  of  lands,  either  before  or  during  the  marriage. 
For  a  wife  having  acquired  a  right  to  be  endowed  of  a  third  part 
of  all  her  husband's  lands  at  the  moment  of  her  marriage,  this 
right,  like  all  others,  could  only  be  extinguished  by  a  release  ; 
and  no  such  release  of  the  wife,  either  before  or  during  the  mar- 
riage, would  be  valid.  For,  if  before  the  marriage,  it  was  no 
bar,  because  at  the  time  of  making  it  the  woman  had  no  title  to 
dower;  and,  therefore,  a  release  from  her  then  would  be  no  bar 

Tit.  32.  c.  6.        to  a  right  which  accrued  to  her  after.     If  it  was  made  during  the 

marriage  it  was  absolutely  void,   the  wife  not  being  then  sui 

juris;  and  no  estate  limited  to  the  wife,  during  the  marriage, 

could  bar  her  of  dower,  because  no  right  or  title  to  a  freehold 

estate  can  be  barred  by  a  collateral  satisfaction. 

2.  It  followed  that  every  woman  became  entitled  upon  her 
marriage  to  one-third  of  all  her  husband's  real  estates,  however 
small  her  fortune  might  be.  Such  an  inequality  induced  many 
persons  to  convey  their  lands  to  uses,  a  widow  not  being  dowable 
of  a  use;  and  when  this  practice  became  general,  it  was  usual 

3  Rep.  58.  b.       on  all  marriages  for  the  parents  of  the  lady  to  procure  the  in- 

'^ ^•^-  tended  husband  to  take  an  estate  from   his  feoffees  to  uses,  and 

to  limit  it  to  himself  and  his  intended  wife  for  their  lives,  in  joint 
tenancy  or  jointure,  lest  the  wife  should  be  totally  unprovided 
for  at  the  death  of  her  husband. 

Til.  1  I.e.  3.  3.  When  the  Statute  of  Uses  transferred  the  legal  estate  to 

those  who  were  entitled  to  the  use  of  the  lands,  all  women  then 
married  would  have  become  dowable  of  such  lands  as  had  been 
held  to  the  use  of  their  husbands  ;  and  would  also  be  entitled  to 
any  particular  lands  that  were  settled  on  them  in  jointure.  But 
as  this  would  have  been  a  manifest  wrong,  the  following  clause 
was  inserted  in  the  Statute  of  Uses: 

St.27llen.  8.  4.  "  Whereas  divers  persons  have  purchased  or  have  estate 
made  and  conveyed  of  and  in  divers  lands,  tenements,  and  here- 
ditaments, unto  them  and  to  their  wives,  and  to  the  heirs  of  the 
husband;  or  to  the  husband  and  to  the  wife,  and  to  the  heirs  of 
their  two  bodies  begotten,  or  to  the  heirs  of  one  of  their  bodies 
begotten ;  or  to  the  husband  and  to  the  wife,  for  term  of  their 
lives,  or  for  term  of  life  of  the  said  wife;  or  where  any  such  estate 
or  purchase  of  any  lands.  Sec.  hath  been  or  hereafter  shall  be 
made  to  any  husband  and  to  his  wife,  in  manner  and  form  above 


c.  lO.s.  6. 
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expressed  ;  or  to  any  other  person  or  persons,  and  to  their  heirs 
and  assigns,  to  the  use  and  behoof  of  the  said  husband  and  wife, 
or  to  the  use  of  the  wife,  as  is  before  rehearsed,  for  the  jointure 
of  the  wife ;  that  then,  and  in  every  such  case,  every  woman 
married  having  such  jointure  made,  or  hereafter  to  be  made,  shall 
not  claim  nor  have  title  to  have  any  dower  of  the  residue  of  the 
lands,  Sec.  that  at  any  time  were  her  said  husband's,  by  whom 
she  hath  any  such  jointure  ;  nor  shall  demand  nor  claim  her 
dower,  of  and  against  them  that  have  the  lands  and  inheritances 
of  her  said  husband.  But  if  she  have  no  such  jointure,  then  she 
shall  be  admitted  and  enabled  to  pursue,  have,  and  demand  lier 
dower,  by  writ  of  dower,  after  the  due  course  and  order  of  the 
common  laws  of  the  realm." 

5.  This  statute  has  given  rise  to  the  modern  jointure,  which  Definition  of. 
Lord  Coke  defines  to  be  *'  A  competent  livelihood  of  freehold 

for  the  wife  of  lands  or  tenements.  See.  to  take  effect  presently, 
in  possession  or  profit,  after  the  decease  of  her  husband,  for  the 
life  of  the  wife  at  the  least,  if  she  herself  be  not  the  cause  of  its 
determination  or  forfeiture." 

6.  As  this  statute  contradicts  the  common  law,  it  has  always  Circumstances 
been  construed  strictly ;  and  Lord  Coke  has  laid  it  down,  that      '  ' 

no  estate  limited  to  a  woman  shall  be  deemed  a  good  jointure, 
and  a  bar  to  dower,  under  this  act,  unless  it  is  attended  with  the 
following  circumstances. 

7.  And  first  it  must  commence  and  take  effect,  in  possession  l.Mustcom- 

^  mence  on  the 

or  profit,  immediately  on  the  death  of  the  husband;  for  other-  death  of  the 
wise  it  will  not  be  so  beneficial  as  dower. 

If,  therefore,  an  estate  is  conveyed  to  the  husband  for  life,  re-  ilnst.  36.  b, 

.  ....        4  Kep.2.  a. 

mainder  to  J.  S.  for  life,  remainder  to  the  wife  for  life,  in  satis- 
faction of  dower,  this  is  not  a  jointure  within  the  statute  ;  because 
by  the  first  hmitation  it  is  not  to  take  effect  in  possession  or 
profit,  presently  after  the  death  of  her  husband.  And  although 
in  this  case  J.  S.  should  die  in  the  lifetime  of  the  husband,  still 
it  would  be  no  bar  to  dower. 

8.  So  where  a  person  covenanted  to  stand  seised  to  the  use  of  Wood  v. Shirley, 

.  .         .  .  ,  .      Cro.  Jac.  488. 

himself  in  tail,  remainder  to  the  use  of  his  wife  for  life.     This 

was  held  not  to  be  a  jointure,  because  it  was  to  begin  after  the 
determination  of  an  estate  tail.  And  though  the  estate  deter- 
mined by  the  death  of  the  husband,  without  issue,  so  that  the 
wife's  estate  began  immediately  upon  the  death  of  her  husband, 
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Caruthers  i\  C.    yet  fis  it  ^vas  not  a  good  jointure  at  the  beginning,  whatever 

5  ¥"^65.^192.^    *  happened  afterwards  could  not  make  it  good. 

2.  And  be  for  the  9.  The  secoitd  cii'cumstance  is,  that  it  be  for  the  wife's  life,  or 
ihist. 3^)/b.^'    ^^^  some  greater  estate.     So  that  if  an  estate  be  limited  to  a 

woman,  for  the  life  or  lives  of  one  or  more  persons,  or  for  a  hun- 
dred, or  a  thousand  years,  if  she  lives  so  long,  it  is  not  a  jointure. 

Ante,  s,4.  gy^  although  the  statute  recites  five  modes  of  limiting  an  estate 

in  jointure,  yet  these  are  only  mentioned  as  examples;  and  do 
not  exclude  any  other  estate  consistent  with  the  intention  of 
the  act. 

Dyei97.b.  10.  Thus  in  the  Duchess  of  Somerset's  case,  1  Mary,  it  was 

resolved  by  all  the  judges,  that  an  estate  limited  to  a  man  and 
his  wife,  and  to  the  heirs  male  of  their  two  bodies  begotten,  was 
a  good  jointure  within  the  statute,  though  not  one  of  the  estates 

4Rep.  2.  a.  mentioned  in  it.  And  in  Vernon's  case  it  was  held  that  an 
estate  limited  to  the  husband  for  life,  remainder  to  the  wife  for 
life,  was  a  good  jointure;  though  not  one  of  the  estates  men- 
tioned in  the  statute  ;  because  it  was  equally  beneficial. 

'lit.  Dower,  69.  11.  It  is  said  in  Brooke's  Abridgment  that  an  estate,  limited 
to  a  husband  and  wife  and  their  heirs,  is  not  a  jointure  within 
the  statute,  because  it  is  not  one  of  the  estates  mentioned  in  it. 

248.  a.  But  Dyer  contradicts  this  position,  and  proves  that  it  would  be 

^^'   '  ''       a  good  jointure,  the  words  of  the  act  being,  "  for  term  of  life  or 

otherwise  in  jointure,"  which  word  otherwise  extended  to  all 

other  estates  conveyed  to  the  wife,  which  were  as  beneficial,  or 

more,  as  the  estates  mentioned. 

3.  Must  bo  12.  The  tliinl  circumstance  is,  that  the  estate  must  be  limited 
wX' herself '^  ^^  ^^^^  ^^'^'^  herself,  and  not  to  any  other  person  in  trust  for  her. 
1  Inst.  36.  b.      So  that  it  was  formerly  held  that  if  an  estate  was  made  to  others 

in  fee  simple,  or  for  the  life  of  the  wife,  in  trust,  so  as  the  estate 
remained  in  them,  though  for  her  benefit,  and  by  her  assent,  yet 
it  was  no  bar  to  dower. 
This  rule  is  not         13.  Mr.  Hargrave  has  observed  on  this  passage,  that  though 

admitted  in  ,.  ,  *  ,  .      .  ,     , 

<(juiiy.  this  may  be  true  at  law,  yet  it  is  now  settled  that  a  trust  estate 

being  equally  certain  and  beneficial,  as  what  is  required  at  law, 

or  even  an  agreement  to  settle  lands  as  a  jointure,  is  a  good 

equitable  jointure,  and  will  be  a  bar  to  dower. 

Bucks  f.  Drury,  14.  Thus  in  a  modern  case  it  was  determined  by  the  House  of 
31ko.  P.c.4y2.  .  .        . 

infra,  f.  195.      Lords,  that  a  covenant  from  the  intended  husband  that  his  heirs, 

vaKe^2  Eq. Ca     Gxecutoi's,  or  administrators,  would  pay  an  annuity  to  his  in- 

/\b.  ioi,i/(/Vu.' 
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tended  wife,  for  her  life,  in  case  she  survived  him,  in  full  for  her 
jointure,  and   in  bar  of  her  dower,  without  expressing  that  it 
should  be  charged  upon  lands,  was  a  good  equitable  jointure,  9 Mod. 219. 
within  the  statute.     Lord  Hardwicke  answered  the  objection  of  4Bro.  c.c. 
its  being  in  the  husband's  power  to  have  defeated  this  agree- 
ment, and  sold  or  given  away  his  whole  estate,  by  Lord  Letch-  Ca.  temp, 
mere's  and  other  cases,  where  the  agreement  rested,  as  here,     ^  "' 
upon  the  husband's  covenant.     And  further,  by  observing  that  infm. 
such  an  alienation  would  have  been  an  eviction  of  the  fund  out 
of  which  the  jointure  was  to  arise,  and  consequently  let  the  wife 
into  dower. 

To  another  objection,  that  the  husband  had  not  bound  himself 
to  do  any  act,  but  only  that  his  heirs,  executors,  and  adminis- 
trators, should  pay,  &-c.  he  answered,  that  the  wife  might,  the 
day  after  the  marriage,  have  brought  a  bill,  by  her  next  friend, 
and  compelled  the  husband  himself  to  settle  the  annuity. 

15.  Bv  indenture  made  previous  to  a  marriage,  the  intended   Williams  v. 

-n  ■  ,,  1,1  p  11         •  Chitty.  3  Ves. 

husband  and  wife  assigned  leasehold  estates  tor  years  belongmg  jun.  545. 
to  each  of  them  to  trustees,  in  trust  to  permit  the  husband  to 
receive  the  rents  for  life,  after  his  decease  to  permit  the  wife  to 
receive  the  rents  for  her  life,  in  full  for  her  jointure,  and  in  bar 
of  dower.  The  Court  of  Chancery  held  this  to  be  a  good  equit- 
able jointure. 

16.  In  the  case  of  Tinnev  v.  Tinnev,  a  sum  of  money  secured   M^''^'  s*  ^9- 

/  -^  .  •'  Estcourty. 

by  bond  to  the  intended  wife  before  the  marriage  was  held  to  be  Estcoun. 

a  bar  to  dower.     And  in  a  case  published  by  Mr.  Cox,  where 

the  intended  husband  gave  a  bond  to  the  mother  of  the  intended 

wife,  conditioned  that  he  or  his  heirs  would  settle  500/.  a-year 

in  land  on  her,  in  satisfaction  of  dower  ;  Sir  T.  Clarke,  M.  R., 

held  it  a  good  iointure.     From  which  it  appears  that  the  courts  Corbet i.Corbet, 

.'=•'.  .    .  ^  1  Sim.  &  Stu. 

of  equity  now  consider  any  provision  which  a  woman  accepts  6i-2. 
before  marriage,  in  satisfaction  of  dower,  to  be  a  good  jointure. 

17.  The /o?^r^/i  circumstance  is,  that  it  be  made  in  satisfaction  4.  it  must  be 
of  the  wife's  whole  dower,  and  not  of  a  part  of  it  only ;  for  land  i,er  whole 
conveyed  to  a  woman  in  part  of  her  jointure,   or  in  satisfaction  ']" jy^^'og  k 
of  part  of  her  dower,  is  no  bar,  on  account  of  the  uncertainty. 

18.  The  JiJ'th  circumstance  is,  that  the  estate  limited  to  the  5.  And  be  so 
wife  be  expressed,  or  averred  to  be,  in  satisfaction  of  her  whole  evened? 
dower.     [And  it  ought  to  be  so  expressed  in  the  instrument 

settling  it ;  or  it  must  appear  by  necessary  implication  from  the 
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9  Mod.  152. 


Tinney  v. 
Tinney,3,\tk.8. 


Tit.  32.  c.  20. 


Walker  v. 
Walker. 
1  Ves.  54. 
Couch  I'.  Strat- 
ton,  4  Ves.  jun. 
391. 


Infra,  s.  25. 


6.  And  made  be- 
fore marriage. 
1  Inst.  36.  a. 
4  Rep.  3.  a. 


Jointures  which 
require  the  ac- 
ceptance of  the 
widow. 
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contents  of  the  instrument.]  (a)     But  since  tlie  statute  it  appears 
somewhat  doubtful  whether  an  averment  can  be  admitted  that 
the  provision  made  for  a  wife,  previous  to  marriage,  was  intended 
as  a  jointure,  and  in  bar  of  dower. 

19.  On  a  bill  brought  for  dower,  the  defendant  the  heir  at 
law,  insisted  that  the  husband  in  his  lifetime  gave  a  bond  in  the 
penalty  of  1000/.  in  trust  to  secure  to  his  wife  500/.  in  case  she 
survived  :  that  it  was  intended  at  the  time  in  lieu  of  dower  ;  that 
she  acknowledured  it  to  be  so,  and  offered  to  read  evidence  of  her 
acknowledgment. 

Lord  Hardwicke  was  of  opinion  that  parol  evidence  could  not 
be  allowed  in  this  case,  being  vyithin  the  statute  of  frauds  ;  and 
that  a  general  provision  for  a  wife  was  not  a  bar  of  dower,  unless 
expressed  to  be  so.  That  in  the  case  of  Vizard  v.  Longdale, 
5  Geo.  1.  Sir  Joseph  Jekyll  held  the  words  in  a  bond,  to  secure 
a  sum  of  money  for  a  woman's  livelihood  and  maintenance,  was 
no  bar  of  dower;  but  that  Lord  Chancellor  King  was  of  opinion 
it  was  a  bar  of  dower,  being  within  the  equity  of  the  statute  of 
Henry  8.  of  jointures,  and  therefore  reversed  the  decree. 

20.  It  is  however  observable,  that  there  is  nothing  in  the  sta- 
tute of  frauds  excluding  averments;  and  it  is  generally  under- 
stood, that  whatever  averments  might  have  been  made  before 
that  statute,  may  be  made  since.  Now  in  Vernon's  case,  and 
an  anonymous  case,  Owen  33,  it  was  averred  that  the  estate 
limited  to  the  wife,  was  for  her  jointure,  and  in  bar  of  dower ; 
and  the  averment  was  allowed. 

21.  The  sixth  circumstance  is,  that  it  be  made  before  marri- 
age. For  it  is  enacted  by  the  ninth  section  of  the  statute,  that 
if  any  wife  have  any  manors,  8cc.  assured  to  her  after  marriage, 
for  term  of  life  or  otherwise,  in  jointure,  except  the  same  be 
made  by  act  of  parliament,  the  wife  shall  at  her  liberty,  after 
the  death  of  her  husband,  refuse  the  jointure,  and  demand  her 
dower. 

22.  A  jointure,  attended  with  all  the  circumstances  above 
stated,  is  binding  on  the  widow,  and  a  complete  bar  to  her 
claim  of  dower  ;  or  rather  prevents  her  title  to  dower  from  ever 
arisins:.  But  there  are  other  estates  limited  to  a  wife,  which  are 
good  jointures  within  the  statute,  provided  she  accepts  of  them 

(a)  [See  CarutliersD.  Carathers,  4  Bro.  C.C.  500.  See  also  Garthshore  i'.  Chalie, 
10  Ves.  1.  20.] 


Title  \\\.  Jointure.    C/i.  I.  s.  22— 25.  193 

iif'ler  tlicdoiitli  of  lier  lmsb;iiid  :  thout^li  she  is  at  liberty  to  re- 
ject them,  and  to  claim  her  dower.  Thus  an  estate  settled  on 
the  wife  after  marriage  may,  by  the  express  words  of  the  statute, 
be  rejected  by  tlie  widow  after  her  husband's  death  ;  in  which 
case  she  may  claim  her  dower.  But  if  she  once  accepts  of  such 
jointure,  she  is  thereby  bound. 

23.  An  estate  for  life,  limited  to  a  woman  for  her  jointure, 
upon  condition  to  perform  her  husband's  will,  or  vvhicii  is  deter- 
minable by  a  second  marriage,  is  a  jointure  within  the  statute  ; 
provided  the  wife  accepts  of  it,  after  the  death  of  her  husband, 

24.  In  a  writ  of  dower  the  tenant  pleaded  that  the  husband  Vernon's  case, 
of  the  demandant  was  also  seised  of  lands  in  the  same  county,  Dyer^ai?.  a. 
which  he  had  conveyed  to  the  use  of  himself  for  life,  remainder 

to  his  wife  for  life ;  and  averred  that  the  estate  for  life  so  limited 
to  the  demandant  was  for  her  jointure,  and  in  full  satisfaction  of 
her  dower  ;  and  that  after  the  death  of  her  husband  she  had  en- 
tered into  the  lands  so  limited  to  her  for  her  jointure,  and  agreed  to 
it.  The  demandant  replied,  and  confessed  the  conveyance  by 
which  she  took  an  estate  for  life;  but  said  that  the  estate  was 
upon  condition  that  she  should  perform  her  husband's  will;  and 
demanded  judgment  if  the  tenant  should  be  admitted  to  aver 
that  this  estate  so  limited  to  the  wife,  upon  the  said  condition, 
was  for  the  jointure  of  the  wife,  and  in  satisfaction  of  her  dower; 
upon  which  the  tenant  demurred  in  law.  It  was  resolved  that 
although  the  estate  limited  to  the  wife  was  upon  condition  ;  and 
although  dower,  in  lieu  of  which  the  jointuie  was  given,  was  an 
absolute  estate  for  life  ;  yet  in  as  much  as  an  estate  for  life  upon 
condition  was  an  estate  for  life,  it  was  within  the  words  and  in- 
tent of  the  act,  if  the  wife,  after  the  death  of  the  husband,  ac- 
cepted it ;  therefore  she  was  barred  of  her  dower.  It  was  also 
said,  that  an  estate  limited  to  a  woman  during  her  widowhood 
for  her  jointure,  was  good  within  the  statute,  if  she  accepted  it. 

25.  It  appears  from  the  preceding  cases,  that  there  are  two  Cases  where  the 

,£.••,  -.i-.i         ,  ^  1-1  1        widow  takes  the 

sorts  or  jointures  within  the  statute.     One  which  prevents  the  estate  and 
title  to  dower  from  ever  arising;  another  which,  when  accepted,  *^°'^^'"* 
but  not  before,  becomes  a  bar  to  dower.     Thus  in  Vernon's  case  4  Rgp.  2.b. 
it  was  said,  that  if  the  estate  there  limited  to  the  wife  was  not 
within  the  statute,  then   it  was  no  bar  to  dower ;  but  the  de- 
mandant should  have  both.     And   Lord  Coke  says,  that  where  ilnst.  3G.  b. 
the  estate  limited  to  the  wife   does  not  take  effect  immediately 
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Carulheis  v. 
Caruthers, 
4  Bro.C.C. 
513. 
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on  the  death  of"  the  husband,  in  which  case  it  is  not  within  the 
statute,  the  widow  shall  take  such  estate,  and  dower  also. 

26.  [Copyholds  are  not  included  in  the  27  Hen.  8.  c.  10.  s.  6. 
so  that  a  jointure  of  such  lands  is  not  at  law  a  bar  to  dower  ;(6) 
neither  for  the  same  reason  is  a  jointure  at  law  a  bar  to  the 
widow's  right  to  freebench,(c)  though  it  is  in  equity. 

27.  In  addition  to  the  observations  occurring  in  the  course  of 
the  preceding  sections,  upon  the  subject  of  equitable  jointures, 
some  further  remarks  may  be  offered. 

As  legal  jointures,  made  before  marriage,  if  the  woman  be  of 
age,  will  be  binding  after  the  husband's  death,  so  also  will  equit- 
able jointures  so  made:  And  as  at  law  a  jointure  made  after 
marriage,  will  not  be  obligatory  upon  the  widow,  after  her  hus- 
band's death,  but  will  depend  for  its  validity  upon  her  accept- 
ance ;  so  neither,  under  similar  circumstances,  will  equitable 
jointures  be  binding  upon  her,  but  require  her  confirmation. 

28.  A  legal  jointure,  as  before  noticed,  must  commence  in 
possession  and  profit  immediately  after  the  husband's  decease  ; 
but  an  equitable  jointure,  made  before  marriage,  the  wife  being 
a  party  to  the  deed  and  adult,  will  be  equally  binding  upon  her, 
though  she  thereby  accept  a  more  uncertain  or  disadvantageous 
provision  ;  for  by  that  agreement  she  will  be  absolutely  barred 
of  her  common  law  right. (ri)  And  notwithstanding  the  provision 
be  not  secured  upon  freehold  estate  (e) ;  and  although  the  jointure 
rest  only  on  covenant,  {f) 

29.  But  if  the  provision  be  made  after  marriage,  an  equitable, 
as  well  as  a  legal  jointure,  may  be  accepted  or  rejected  by  the 
widow,  after  her  husband's  death.  But  there  is  this  distinction  ; 
if  the  provision  be  not  a  legal  jointure  within  the  act,  the  widow 
is  not  at  law  put  to  her  election,  but  will  be  entitled  to  both 
provisions :  in  equity,  however,  the  rule  is  otherwise,  for  in  every 
such  case  the  widow  is  obliged  to  make  her  election  between 
the  equitable  jointure   and  her  legal  right. 


(b)  Gladstone  y.  Ripley,  cited  2  Eden.  59.  60. 

(c)  Walker  t'.  Walker,!  Ves.  sen.  54.     Jordon  v.  Savage,  3  Bac.  Abr.  717.  8vo. 
Edit.     Warde  v.  Warde,  Amb.  299.  S.  C. 

(d)  Caruthers  v.  Caruthers,  4  Bro.  C.  C.  513. 

(e)  Rose  ?).  Reynolds,  1  Swan.  446.     Vizard  i'.  Longden,  cited  2  Eden.  66.     Lacy 
<v.  Anderson  1  Swan.  445.     Gladstone  i\  Ripley,  uhi  supra, 

(/)  Sidney  y. Sidney,  3  P.  Will.  269. 
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30.  It  is  not  necessary  that  the  provision  in  bar  of  dower 
should  be  expressly  stated  to  be  in  bar  of  dower ;  it  will  be  suf- 
ficient if  it  can  be  collected  from  the  instrument  that  such  was 
the  intention.]  (g) 

31.  It  is  not  necessary  that  the  estate  limited   as  a  jointure   who  may  limit 

in  1       r        -i"    "i  a  jointure. 

should  proceed  immediately  from  the  husband;  tor  it  it  comes 
through  the  medium  of  trustees,  or  of  the  demandant  in  a  com- 
mon recovery,  it  will  be  good. 

32.  A.  baro-ained  and  sold  lands   to  I.S.  and  I.N.  to  make  Bridge's  case, 

^  ^         ,  r         rp     ■  Moor  718. 

them  tenants  to  the  pifEcipe,  for  the  purpose  ot  suttenng  a  com- 
mon recovery,  which  was  duly  had,  to  the  use  of  A.  and  his  wife, 
for  her  jointure.  Resolved,  that  this  was  an  assurance  by  A. 
himself,  for  the  advancement  of  his  wife. 

33.  If  the  estate  proceeds  from  the  father  of  the  husband,  it 
will  be  good. 

34.  The  father  of  the  husband,  in  pursuance  of  articles,   en-  Ashton's  case, 

.  .        Dyer  228. 

feoflfed  trustees  before  the  marriage  to  the  use  of  the  intended  wife  Meile's  case, 
for  life;  the  question  was,  whether  this  was  a  good  jointure,  it  ^^^^^       °* 
not  being  made  by  the  husband,  nor  of  his  lands.     Held  a  good 
jointure. 

35.  As  a  jointure  is  an  estate  limited  to  a  woman  in  lieu  and   who  may  take  a 
satisfaction  of  dower,  it  follows  that  all  those  who  are  capable  of  •'°'"  "'^* 
being  endowed  may  take  a  jointure. 

36.  It  was  formerly  much  doubted  whether  a  jointure,  settled   An  infant  is 

•    n         1     n  •  1  1  -D    i.    'i    1  barred  by  a 

on  an  infant  before  marriage,  was  a  bar  to  dower.     i>ut  it   nas  jointure. 
been  solemnly  determined  in  the  following  case,  by  the   House 
of  Lords,  with    the    concurrence  of  a   majority  of  the  judges, 
that  such  a  jointure  is  goed,  and  that  the  infant  cannot  waive 
it  after  her  husbnd's  death,  and  claim  dower. 

37.  Sir  Thomas  Drury,  previous  to  his  marriage  with  Martha  Eail  of  Bucks 
Tyrrell,  who  was  then  an  infant,  by  indenture  made  betw^een  the  3  ]5ro. Pari, 
said  Sir  Thomas  Drury  of  the  first  part,  the  said  Martha  Tyrrell 
of  the  second  part,  and  two  trustees  of  the  third  part,  agreed  that 
the  said  Martha  Tyrrell,  in  case  the  marriage  took  place,  and  she 
survived  her  intended  husband,  should  have  and  enjoy  an  annuity 
of  600/.  during  her  life,  for  and  in  the  name  of  her  jointure  :  and 
that  the  same  should  be  accepted  and  taken  by  her  in  full  satis- 
faction and  bar  of  her  dower:  and  Sir  Thomas  Drury  covenanted 

[(g)  Vizard  v.  Longdale,  cited  3  Atk.  8.    1  Ves.  Sen.  r>5.    2  Eden.  60.     Walker  /.. 
Walker,  Belt.  Supp.  to  Ves.  Sen.  p.  43.  and  cases  there  cited  J 

o  2 


Ca.  492. 
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with  the  trustees  to  pay  the  said  annuity  of  600/.  This  deed  was 
executed  by  Sir  Th(juias  Drury  and  Miss  Tyrrell,  in  the  presence 
of  her  guardian,  who  was  a  subscribing  witness  to  it ;  and  the 
marriage  was  soon  after  solemnized,  with  the  privity  and  consent 
of  the  guardian.  Miss  Tyrrell  was  only  entitled  to  a  portion  of 
2000/. 

Sir  Thomas  Drury  died  intestate,  being  seised  in  fee  of  a 
considerable  real  estate,  leaving  two  daughters.  Lady  Drury, 
upon  the  death  of  her  husband,  insisted  that  as  she  was  an  infant 
at  the  time  of  executing  the  aforesaid  indenture,  and  at  the  time 
of  the  solemnization  of  her  marriage,  she  was  not  bound  to  accept 
of  the  provision  thereby  made  for  her,  but  was  entitled  to  dower. 
The  two  daughters  of  Sir  Thomas  Drury  filed  a  bill  in  Chancery 
against  Lady  Drury,  praying  that  she  might  be  restrained  from 
claiming  dower. 

The  cause  was  heard  before  Lord  Chancellor  Henley,  who  de- 
creed that  Lady  Drury  was  entitled  to  dower. 

On  an  appeal  to  the  House  of  Lords,  it  was  contended  by  the 
appellants,  that,  by  the  statute  27  Hen.  8.  no  woman  having  a 
jointure  settled  on  her  before  marriage,  should  claim  or  have  title 
to  dower  ;  so  that,  in  all  cases  where  jointures  are  made,  the 
subsequent  marriage,  which  at  common  law  gave  a  title  to  dower, 
after  this  act  gave  no  such  title  ;  and  the  jointure  is  made  a 
statutable  provision  for  her,  in  lieu  of  the  provision  at  the  com- 
mon law.  It  does  not,  therefore,  depend  on  the  consent  of  the 
wife,  that  the  jointure  takes  away  the  right  of  dower,  but,  hav- 
ing the  jointure,  she  never  gains  any  title  to  dower.  That  this 
act  gives  no  colour  to  the  constructive  exception  of  infants  in- 
sisted on  by  the  respondent.  The  words  are  general : — '*  Every 
woman  inarried,  having  jointure  made,  snail  not  claim,  nor  have 
title  to  any  doiver."  This  includes  infants,  as  well  as  adults  ; 
and,  if  the  parliament  had  meant  to  distinguish  between  the  two 
cases,  it  would  have  been  necessary  to  except  infants,  in  express 
terms,  and  not  to  have  left  it  to  construction  only  ;  for  at  the 
time  of  making  this  law,  there  must  have  been  numerous  in- 
stances of  jointured  infants ;  and  the  single  case  in  which  it  was 
probable  that  the  wife  might  be  injured  by  the  influence  and 
power  of  her  husband,  to  bar  her  of  dower  by  a  jointui'e,  was  that 
of  a  jointure  after  marriage;  which  case  is  expressly  provided  for 
by  the  act,  that  the  wife,  after   the  death  of  her  husband,  may 
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elect  between  the  two  rights.  But  if  infants  were  not  bound  by 
their  jointures,  no  especial  provision  being  inserted  in  the  sta- 
tute, to  compel  tliem  to  an  election,  when  the  husband  was 
seised  of  the  legal  estate  in  the  land,  they  would  take  not  only 
their  dower,  but  their  jointure  also,  which  is  contrary  to  the 
whole  spirit  of  the  act.  It  was  never  meant  that  any  woman 
should  have  jointure  and  dower  both,  if  infants  had  been  ex- 
cepted, that  exception  would  have  been  to  their  disadvantage,  by 
preventing  their  marriage.  At  that  time,  most  ladies  of  fortune, 
particularly  landed  fortunes,  were  married  before  they  were  of 
age,  by  reason  of  the  advantage  which  accrued  from  their  mar- 
riage to  the  lords  under  whom  the  tenure  was  derived  ;  and,  in 
fact,  women  are  most  frequently  married  under  age.  But  if  they 
could  not  bar  themselves,  during  their  infancy,  from  claiming 
dower,  by  accepting  jointures,  such  marriages  could  not  pru- 
dently be  had  in  families  of  wealth  and  rank.  Dower,  though 
a  just  and  honourable  provision  for  the  wife,  is  a  right  inconve- 
nient to  the  heir,  preventive  of  the  free  use  and  improvement  of 
his  lands  ;  and,  in  great  estates,  a  far  more  ample  provision  than 
can  be  in  reason  demanded  or  expected.  The  Legislature,  there- 
fore, intended  that  all  women  capable  of  contracting  marriage, 
should  be  bound  by  jointures  made  before  marriage,  which  are 
presumed  to  be  settled  by  the  advice  of  parents,  guardians,  and 
friends  ;  or,  if  made  only  with  their  own  consent,  by  the  husband 
fairly  without  fraud  :  still  it  was  thought  reasonable,  that  she, 
whom  the  law  allowed  to  bind  herself  by  the  marriage,  which  is 
the  principal  contract,  should  be  bound  by  a  provision  which  is 
accessary  to  that  contract,  and  a  condition  of  it :  that,  according 
to  this  construction,  the  opinion  of  the  lawyers  had  been  uniform, 
that  a  jointure  made  before  marriage  upon  an  infant  is  a  bar  of 
dower  ;  and,  on  this  presumption,  settlements  had  been  made 
upon  infants  in  many  families  of  this  kingdom.  In  the  various 
instances  of  jointures  made  before  marriage  upon  infants,  none 
could  be  found,  either  in  authority  or  experience,  where  it  has 
been  adjudged,  or  insisted,  or  yielded  in  fact,  that  a  widow  might 
waive  a  jointure  before  marriage,  on  account  of  infancy,  and 
claim  her  dower.  'J'hat  the  long  unvaried  practice  of  the  Court 
of  Chancery  gives  a  full  sanction  to  this  construction  of  the  sta- 
tute, by  directing,  on  every  application  for  the  marriage  of  an 
infant  female  ward  of  the  Court,  that  a  master  should  see  a  pro- 
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per  settlement  made  on  such  infant  by  way  of  jointure:  whence, 
it  may  be  presumed,  that  the  Court  always  understood  that  such 
settlement  and  jointure  would  be  effectual  and  binding  in  law  on 
both  the  parties ;  intending,  at  the  same  time,  to  lend  its  aid 
and  judgment  to  the  infant  ward,  as  her  best  guardian  and 
protector. 

On  the  other  side,  it  was  contended,  that,  before  the  statute 
27  Hen.  8.  c.  10.,  no  jointure  made  on  a  woman,  though  of  the 
age  of  twenty-one  years,  was  binding  or  conclusive  on  her,  but 
she  might  waive  such  jointure,  and  claim  title  to  a  third  part  of 
the  real  estate  which  her  husband  was  seised  of  or  entitled  to,  in 
fee,  or  in  tail,  at  the  time  of  her  marriage,  and  at  any  time  during 
the  coverture:  but,  since  that  act,  a  jointure  made  upon  a 
woman  of  full  age,  previous  to  her  marriage,  is  conclusive  upon 
her,  in  case  such  jointure  be  made  of  lands  and  tenements  to 
take  effect  in  possession  or  profit  presently  after  the  decease  of 
her  husband,  and  be  for  the  term  of  her  own  life,  or  a  greater 
estate ;  or  otherwise  she  has  it  in  her  election  to  take  the  jointure 
or  dower;  and  so,  likewise,  if  the  jointure  is  made  after  mar- 
riage. That  it  was  not  to  be  conceived  to  have  been  the  inten- 
tion of  this  act,  that  a  jointure  made  before  marriage  on  a 
woman  under  age,  should  be  binding  and  conclusive  on  her;  as 
the  law  was  then,  and  has  ever  since,  continued  to  be  clear  and 
undoubted,  that  no  conveyance  or  acceptance  of  any  real  estate, 
whether  by  or  under  a  fine,  recovery,  or  other  deed  could,  or  now 
can,  bind  an  infant,  either  male  or  female  ;  and  if  the  Legislature 
had  intended  that  an  infant  female  should  be  bound  by  such  a 
jointure  made  upon  her  before  marriage,  care  would  have  been 
taken  that  so  remarkable  an  alteration  of  the  known  law  of  the 
land  should  be  clearly  so  expressed,  especially  as  it  must  be 
agreed  that  this  act  is  not  binding  on  the  husband  of  an  infant 
making  such  jointure,  but  is  absolutely  void  ;  and,  when  he 
comes  of  age,  he  may  totally  disavow  the  same.  And  there 
seems  to  be  as  much  reason  to  suppose  that  the  makers  of  this 
act  intended,  if  any  infants  were  to  be  bound  at  all,  that  both 
males  and  females  should  be  equally  so ;  and  the  Legislature 
would  probably  have  made  some  provision,  that  jointures,  made 
by  or  upon  infants,  should  have  been  executed  with  such 
solemnities,  and  under  such  guards  and  cautions,  as  might  have 
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effectually  prevented  any  fraud  or  imposition,  or  been  otliervvise 
injurious  to  infants  executing  the  same.  That,  if  the  doctrine 
of  a  female  being  in  all  events  bound  by  that  statute,  though  an 
infant  of  the  age  of  twelve  years  perhaps,  should  once  clearly  be 
established,  it  might  give  occasion  to  the  practice  of  great  frauds, 
and  be  productive  of  tlie  greatest  miscliiefs  and  inconveniences; 
for,  in  such  a  case,  a  man  of  a  great  real  estate  might  engage  an 
infant  of  twelve  years  old  to  marry  him,  and,  by  his  settling  of 
any  small  part  of  his  real  estate  on  her,  by  way  of  jointure, 
might  bar  her  out  of  his  estate,  at  the  same  time  that  he,  in 
right  of  such  marriage,  acquired  an  absolute  property  in  all  her 
personal  estate. 

After  hearing  counsel  on  this  appeal,  the  following  question 
was  put  to  the  judges  : — "  Whether  a  woman  married  under  the 
age  of  twenty-one  years,  having  before  such  marriage  a  jointure 
made  to  her,  in  bar  of  her  dower,  is  thereby  bound,  and  barred 
of  dower  within  the  statute  27  Hen.  8.  c.  10.?" 

Mr.  Baron  Gould,  Lord  Chief  Baron  Parker,  and  Lord  Chief  n</eSlrE.  wii- 

.  -Pj         ,        mot's  Notes, 

Justice,  Pratt,  delivered  their  opinions  m  the  negative.  But  the  177. 
rest  of  the  judges,  namely,  Mr.  Justice  Wilmot,  Mr.  Justice 
Bathurst,  Mr.  Baron  Adams,  and  Mr.  Baron  Smythe,  delivered 
their  opinions  in  the  affirmative.  Lord  Hardwicke  and  Lord 
Mansfield  also  delivered  their  opinions  in  the  affirmative,  where- 
upon the  decree  was  reversed. 

38.  The  principle  upon  which  this  case  was  determined  is 
that  a  jointure  being  a  provisione  viri,  and  not  ex  contractu,  the 
consent  of  the  intended  wife  is  not  a  circumstance  required  by  the 
statute,  to  render  a  jointure  valid.  Lord  Mansfield,  in  dehvering  4  Bro.C.C. 
his  opinion  in  the  House  of  Lords  on  this  case,  said  that  a  2  Eden  60. 
jointure  was  not  a  contract  for  a  provision,  but  a  provision  made 
by  the  husband,  as  defined  by  Lord  Coke  ;  so  the  consequences 
drawn  from  the  infant's  incapacity  of  contracting  were  ill-founded. 
It  is  therefore  now  held  that  the  intended  wife  need  not  be  a 
party  to  the  deed  by  which  the  jointure  is  limited.     And  in  an  Jordan  v. 

*^       ■'  ,  .  Savage,  ante, 

opinion  of  the  late  Mr.  Fearne's,  he  says,  "  I  discover  nothing  2  Ab.  Eq.  101. 
in  the  statute  27  Hen.  8.  of  jointures,  that  requires  the  wife 
bein<''  a  party  to  the  deed  which  secures  her  jointure  ;  and  some 
of  the  cases  said  to  be  within  that  statute  seem  rather  against 
such  a  conclusion." 


200 

Kstcourt  c. 

Estcouit, 

1  Cox. R.  20. 


3  Atk.6J2. 


An  iiil'ant  not 
bound  hyuncer- 
tiiin  or  preca- 
rious jointure. 


iXaturcof  this 
estate. 


Tit.  36.  c.  10. 


Jointress  may 
not  commit 
waste. 

15assett  v.  Bas- 
sett,  Finch.  189 
Tit.  3.  C.2. 

Cook  V.  Win- 
ford.  1  Ab.  Ecj. 
221. 


Caiewji.Carew, 
1  Ab.  £([.221. 


Title  VII.    Joinlurc.    Ch.  I.  a.  39—44. 

39.  It  is  however  necessary,  1  conceive,  that  the  intended  wife, 
or,  where  she  is  under  age,  that  her  guardians,  (g)  should  liave 
notice  of  the  jointure  hmited  to  her  j  for  otherwise  she  may  be 
defrauded  by  the  settlement  of  a  jointure  inadequate  to  her  rank 
and  fortune ;  in  which  case  there  can  be  no  doubt  but  that  she 
would  be  relieved  in  equity. 

40.  [If  the  interest  in  the  property  settled  by  way  of  jointure 
or  the  amount  of  the  property  itself,  be  uncertain  or  precarious, 
of  course  the  infant  will  not  be  bound,  as  under  such  circum- 
stances the  jointure  would  not  be  binding  upon  an  adult.(/i) 

41.  We  have  seen  that  an  estate  in  fee,  in  tail,  or  for  life,  may 
be  limited  to  a  woman  for  her  jointure.  In  case  of  a  limitation 
in  fee,  I  conceive  that  a  jointress  would  have  full  power  to  dis- 
pose of  it  as  she  pleased.  But  where  an  estate  tail  is  limited  to 
a  woman  for  her  jointure,  she  is  prohibited  by  the  statutes 
11  Hen.  7.  c.  20.,  (0  and  32  Hen.  8.  c.  36.  from  alienating 
or  creating  a  discontinuance  of  it  by  feoffment,  tine,  or  re- 
covery. 

42.  Where  lands  are  limited  to  a  woman  for  her  life,  by  way 
of  jointure,  she  is  not  allowed  to  commit  waste;  and  will  be  re- 
strained from  it  by  the  Court  of  Chancery,  in  the  same  manner 
as  other  tenants  for  life. 

43.  On  a  motion  to  stay  a  jointress,  tenant  in  tail  after  possi- 
bility, &c.  from  committing  waste ;  the  Court  held,  that  as  she 
was  a  jointress  within  the  statute  1 1  Hen.  7.  she  ought  to  be  re- 
strained, being  part  of  the  inheritance,  which  by  the  statute  she 
is  prevented  from  alienating  ;  and  therefore  granted  an  injunc- 
tion against  wilful  waste. 

44.  Where  there  is  a  covenant  that  a  jointure  shall  be  of  a  cer- 
tain yearly  value,  though  the  estate  be  not  limited  without  im- 
peachment of  waste,  yet  the  Court  of  Chancery  will  not  restrain 
the  jointress  from  committing  waste,  so  far  as  to  make  up  the 
defect  of  the  jointure. 


{g)  [it  does  not  appear  that  the  concurrence  of  guardians  is  indispensable  if  the 
jointure  be  in  other  respects  free  from  legal  objections.  Urury  v.  Drury,  nbi  supra. 
VVilHams  f.  Chitty,  3  Ves.  545—551. 

(7i)  Caruthersn.  Caruthers,  4  Bro.  C.  C.500.  Smith  r.  Smitli,  5  Ves.  189.  Corbet 
V.  Corbel,  1  Sim.&  Stu.  612.     5  Russ.  254. 

(j)  The  above  statute  1 1  Hen.  7.  c.  20.  is  repealed,  (except  as  to  lands  in  settlement 
liefore  the  28th  August,  1833,)  by  the  recent  statute  for  abolishing  fines  and  recoveries, 
3&4  Will.  4.  C.74.SS.  16,  17.J 
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45.  Where  the  iointress  and  the  issue  clairii  under  the  same  Contribution. 

*'  ...  Carpenter  D. 

settlement,  they  shall  contribute  proportionably  in  the  discharge  Carpenter, 

...  .u         4.   ^  1  Vern.440. 

oi  any  prior  incumbrance  on  the  estate. 

46.  A  jointress  is  not  entitled  to  the  crops  sown  at  the  time  of  Not  entitled  to 

.  •  c   Emblements. 

her  husband's  death;  because  a  jomture  is  not  a  contmuance  ot   Fisher?;. Forbes, 
the  estate  of  the  husband,  like  dower. 

47.  It  appears  from  a  passage  in  Jenkins  (/c)  that  an  estate  Not  liable  to 
limited  to  a  woman  by  way  of  jointure  is  not  liable  to  debts  due 

to  the  crown. 

48.  The  inconveniences  attending  a  limitation  of  land  by  way  A  rent  charge 

is  usually  given 

of  jointure  are  SO  numerous,  that  it  has  long  become  a  general  as  a  jointure. 
practice  to  limit  a  rent  charge  to  the  intended  wife,  for  her  life, 
as  a  jointure,  to  commence  on  the  death  of  the  husband,  with 
powers  of  distress  and  entry,  and  a  term  for  years,  for  further 
securing  the  payment  of  it,  which  has  been  found  by  experience 
to  be  much  more  convenient  both  to  the  widow  and  to  the  heir  ; 
as  a  more  certain  income  is  thereby  provided  for  the  former,  and 
the  latter  continues  in  the  possession  and  management  of  the 
whole  estate. 

49.  There  is  a  proviso  in  the  statute  27  Hen.  8.  c.  10.  s.  7.  Effect  of  the 

r  eviction  01  a 

"  That  if  any  such  woman  be  lawfully  expulsed  or  evicted  from  jointure. 

her  said  jointure,  or  from  any  part  thereof,  without  any  fraud  or 
covin,  by  lawful  entry,  or  by  discontinuance  of  her  husband  ; 
then  every  such  woman  shall  be  endowed  of  as  much  of  tire  re- 
sidue of  her  husband's  tenements  or  hereditaments,  whereof  she 
was  before  dowable,  as  the  same  lands  and  tenements  so  evicted 
and  expulsed  shall  amount  or  extend  unto." 

50.  A  person,  in  consideration  of  a  marriage  before  had,  cove-  (iervoye's  case, 
nanted  to  stand   seised  to  the  use  of  himself  and  wife,  during 

their  natural  lives,  and  the  life  of  the  longest  liver.  The  lands 
were  evicted  during  the  life  of  the  husband  ;  it  was  held,  that 
the  eviction  during  the  coverture  was  sufficient  to  entitle  the 
wife  to  a  recompence,  though  she  had  accepted  the  residue  of 
the  jointure  after  the  death  of  her  husband. 

51.  A  jointure    was   settled    before  marriage;    the  husband,  Maunsfiekl's 

1  1111^111  •        case,  1  Inst, 

dunng  the  coverture,  purchased  other  lands,  sold  them  agam,  333.11.8. 

and  died.     The  jointure  lands  were  evicted  ;  held,  that  the  wife 

should   have  dower  of  the  lands  which   were   purchased,   and 

aliened  by  her  husband,  at  the  time  when  she  was  barred  of  her 

action  for  dower. 

(/c)  Page  226. 
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52.  [This  right  of  the  widow  upon  eviction  is  the  same,  whe- 
ther the  jointure  is  before  or  after  marriage. 

53.  The  effect  of  eviction  is  to  remit  her  to  her  dower  fro 
tanlo ;  if  the  value  of  the  dower  be  greater  than  that  of  the 
jointure,  she  can  recover  only  the  amount  of  the  latter ;  and  if 
the  jointure  be  greater,  she  can  only  recover  to  the  amount  of 
her  dower;  and  she  will  only  be  entitled  to  hold  the  lands  reco- 
vered during  life,  though  the  jointure  might  have  been  settled 
in  fee  or  in  tail. 

54.  But  if  the  jointure  were  settled  before  marriage,  and  the 
wife,  being  adult,  relinquishes  her  dower;  in  case  of  eviction 
she  would,  in  equity,  be  precluded  from  claiming  it  against  a 
purchaser  of  other  lands  of  the  husband  not  charged  with  the 
jointure. 

55.  The  consequences  of  eviction  of  equitable  jointure  seem 
to  be  the  same  as  if  it  were  legal.  The  widow  also  in  case  of 
eviction  may  avail  herself  of  any  remedies  she  may  have  against 
her  husband's  assets  by  covenant  or  otherwise.] 
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CHAP.  II. 

W/icie  (I  Jointress  is  aided  in  Equitij. 


Sect.  1.  A  Jointress  is  deemed  a  Pur- 
chaser. 
4.  Though  the  Settknient  be  tin- 
equal. 

7.  Relieved  against  a  voluntary 

Conveyance. 

8.  [Notagain4  a  bona  fide  Pur- 

chaser without  notice. 
0.  Relieved   where   a  Poiver    to 
Jointure    defectively     exer- 
cised.'] 


Sect.  10.  And     against     a     satisfied 

Term. 
11.  Not  bound  by  neglect  during 

the  Coverture. 
14.  Nor  to  deliver  Title  Deeds. 

17.  Sometimes   allowed    Interest 

for  Arrears. 

18.  Effect   of  a    Covenant    that 

the  Lands  are  of  a  certain 
Value. 


Section  I. 

A  Jointress  is  considered  in  equity  as  a  purchaser  for  valuable 
consideration,  even  though  she  brought  her  husband  no  for- 
tune ;  marriage  alone  being  deemed  a  valuable  consideration, 
from  which  it  follows  that  a  jointress  is  entitled  to  the  aid  and 
assistance  of  a  court  of  equity  ;  so  that  wherever  there  appears 
to  have  been  an  agreement  to  settle  a  jointure,  a  specific  per- 
formance of  it  will  be  decreed. 

2.  A  man  agreed,  by  articles,  to  settle  certain  lands  before 
marriage,  on  his  intended  wife,  for  her  jointure.  The  marriage 
took  effect,  but  the  husband  died  before  any  settlement  was 
made ;  the  wife  brought  her  bill  for  an  execution  of  the  articles. 
It  was  contended,  that  as  the  agreement  was  to  make  a  settle- 
ment be/ore  marriage,  and  as  the  plaintiff  married  without  re- 
quiring such  settlement,  it  amounted  to  a  waiver  of  the  articles, 
and  a  release  in  law  ;  an  execution  of  them  was  however  de- 
creed. 

3.  Lord  Hardwicke  has  said,  that  in  marriage  contracts,  where 
the  fortune  of  the  wife  is  paid  to  the  father,  or  to  clear  incum- 
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brances,  or  to  the  son  ;  and  the  father  and  son  are  parties  to  the 
marriage  contract  ;  the  wife  has  a  lien  upon  both  the  estate  of 
the  father,  and  that  of  the  son. 

4.  Although  a  settlement  be  very  unequal,  and  much  in 
favour  of  the  wife,  yet  a  court  of  equity  will  not  relieve  against 
it ;  because  it  cannot  put  the  wife  into  her  former  situation. 

5.  A.,  upon  treaty  of  marriage  with  M.  the  daughter  of  B., 
was  to  settle  500/.  a-year  upon  her,  and  to  have  5,000/.  portion. 
But  B.  insisting  that  if  A.  should  die  without  issue,  his  daugh- 
ter should  have  the  inheritance  of  the  jointure,  that  was  refused. 
Afterwards  A.  renewed  the  treaty  himself,  accepted  of  articles  for 
payment  of  5,000/.,  and  settled  a  jointure  of  £00/.  a-year.  He 
likewise  made  another  deed  in  the  nature  of  a  mortgage  of  all 
his  estate,  as  well  the  reversion  of  the  jointure,  as  the  rest,  for 
securing  the  payment  of  5,000/.  to  her,  in  case  A.  died  without 
issue.  A.  died  in  a  fortnight  after  the  marriage,  without  issue. 
M.  by  bill  prayed  a  foreclosure  of  the  mortgage.  The  defend- 
ants, though  they  exhibited  their  bill  for  relief  against  this  as  a 
fraud,  were  decreed  to  pay  the  5,000/.  without  interest. 

Upon  an  appeal  to  the  House  of  Lords,  it  was  argued  that  A. 
was  a  sickly  and  weak  man,  that  the  agreement  was  unreason- 
able, that  A.  on  his  deathbed  declared  he  had  made  no  such 
agreement,  and  that  M.,  being  present,  did  not  contradict  it. 
To  which  it  was  answered,  that  all  bargains  were  not  to  be  set 
aside,  because  not  such  as  the  wisest  people  would  make  :  but 
there  must  be  fraud  to  make  their  acts  void.  That  the  marriage 
was  of  itself  a  good  consideration  for  a  jointure  ;  and  reasonable 
or  unreasonable  was  not  always  the  question  in  equity,  if  each 
party  was  acquainted  with  the  whole,  and  meant  what  they  did : 
much  less  was  it  sufficient  to  say  that  it  was  unreasonable,  as  it 
happened  in  event.  For  if  at  the  time  it  was  a  tolerable  bar- 
gain ;  nay,  if  at  the  time,  the  bargain  was  the  meaning  of  the 
parties,  and  each  knew  what  was  done,  and  there  was  no  deceit 
upon  either,  it  must  stand.     The  decree  was  afErmed. 

6.  A  person  brought  a  bill  to  be  relieved  against  a  jointure, 
maile  previous  to,  and  in  consideration  of  marriage,  by  a  tenant 
for  life,  in  pursuance  of  a  power,  he  being  then  upon  his  death- 
bed. Lord  Parker,  assisted  by  Lord  Chief  Justice  Pratt  and  the 
Master  of  the  Rolls,  denied  relief. 
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7.  A  jointress  will  be  relieved  in  equity,  as  also  at  law,  against   Relieved 

,  ,  1         1       against  a  volun- 

a  prior   voluntary  conveyance ;    because,  as   has   been    aircauy   jary  convey- 
stated,  she  is  considered  as  a  purchaser  for  a  valuable  consider-   ^"'=^- 
ation.     And  by  a  statute  which  will  be  stated   in  a  subsequent 
Title,  all   voluntary  conveyances  are  declared    fraudulent   and  Tit.32.  c  28. 
void  as  against  such  purchasers. 

8.  [But  equity  will  not  decree  the  performance  of  an  agree-  l^ut  not  against 

.  /       /<    /'J  a.  hond  Jide  fm- 

ment  to  settle  a  jointure  upon  the  wife  against  a  bonajide  pur-  chaser  without 
chaser  for  a  valuable  consideration,  without  notice  ;  because  he  2  \ 'em  271  599 

has  equal  equity  with  herself,  and  has  obtained  the  legal  interest  2  P. Will.  681. 
.      ^  ^      J  '  »  1  Atk.  571. 

in  the  estate.  2  liro.C.C.  66. 

9.  Where  a  power  to  jointure  is  defectively  executed,  Courts  Defective  exe- 

.  i-iir-       cution  of  powers 

of  Equity  will  relieve  the  jointress,  by  supplying  the  detects  in   to  jointure 

the  execution  ;  and  it  is  immaterial  whether  the  intent  to  execute  ^^  '^^^  ' 

the  power  be  by  letter,  memorandum,  will, articles, or  covenant.  («) 

But  if  the  intent  to  execute  the  power  be  uncertain,  Courts  of  Jackson r.  J. 

T-       ■  ■,.  ■  c  ■  J  f  1     •    *      *•  •  4Bro.C.C.462. 

Equity  will  not  interfere  ;  since  evidence  or  such  intention,  is  as  Eujot  i,,  Hele, 
necessary  in  the  defective,  as  it  is  in  the  regular  execution  of  a  ^  chX'a^.^28 
power.]  29. 87. 

10.  A  Court  of  Equity  will  also   set   aside  a  satisfied  term  And  against  a 

.„  „..  1-iii.j  •       satisfied  term. 

for  years  in  favour  of  a  jointress,  though  it  will   not  do  so  in 

favour  of  a  dowress,  the  reason  of  which  will  be  stated  in  a  sub-  Tit.  12.  c.  3.    • 

.  ,  s.  39,  &c. 

sequent  title. 

11.  The  neglect  of  a  married  woman  during  coverture  will  not  Not  bound  by 
affect  her  rights ;  and  a  Court  of  Equity  will  notwithstanding  IhfcOTert'uref 
assist  her,  in  case  her  jointure  proves  deficient. 

12.  The  plaintiff's  husband   after  marriage  entered    into  a  Beard  r. 

'  .  I  T       1  .  1     1    Nutthall, 

voluntary  bond    to   settle  a  jointure  ;   and  accordingly   settled   1  ^ern.  427. 

lands,  upon  which  the  bond  was  delivered  up.  The  husband 
died,  and  the  jointress  was  evicted.  It  was  resolved  that  the 
jointure  should  be  made  good  out  of  the  personal  estate,  unless 
the  plaintiff  recovered  dower  ;  for  this  agreement,  though  volun- 
tary, ought  to  be  decreed  by  the  Court.  And  the  delivery  up  of 
the  bond  by  a  feme  covert  could  no  way  bind  her  interest. 

13.  A  person  made  a  settlement  on  his  son  for  hfe,  remainder  Fothergill  r. 

^  .  p   Fothergill, 

to  his  first  and  other  sons  in  tail,   with  power  to  appoint  any  ot   1  Ab.Eq.  222. 

(fl)  [Toilet  V.  Toilet,  2  P.  Will.  490.  Sergeson  v,  Sealey,  2  Atk.  415.  Wade  v. 
Paget,  1  Bro.  C.  C.  363.  2  Ball  &  B.  44.  Coventry  v.  C.  2  P.  Will.  222.  \'ernon 
V.  Vernon,  Amb.  1.] 
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Nor  to  deliver 
up  title  deeds. 
Towers  v. 
Davys, 
1  Vern.  479. 


supra  p.  107. 
and  note. 


Lomax  v.  — 
Sel.  Ca.  in 
Cha.  4. 


Leecli  V. 
Trollop, 
2  Ves.  662. 


Sometimes  al- 
lowed interest 
for  arrears. 
Anon.  2  V'es. 
261.  see 
2  Ves.  jun.  167 
Tew  V,  Win- 
terton,  1  Ves, 
jun. 451. 


litkyU.  Jointure.  Ch.  II.  s.  13— 17. 
the  lands,  not  exceeding  100/.  a  year,  to  any  wife  he  should 
marry,  for  a  jointure.  The  father  died,  the  son  married,  and 
after  marriage,  appointed  certain  lands  to  trustees,  in  trust  for 
his  wife,  for  a  jointure  ;  and  covenanted,  that  if  they  were  not 
of  the  value  of  100/.  a-year,  he  would,  upon  request  made  to  him 
any  time  durin^i;  his  hfe,  make  them  up  out  of  the  other  lands. 
The  husband  lived  several  years ;  no  comphiiiit  was  made  that 
the  lands  were  not  of  that  value,  nor  any  request  to  make  it  up. 
On  a  bill  brought  by  the  widow  to  have  the  jointure  made  up 
100/.  Lord  Keeper  Wright  said,  that  a  provision  for  a  wife,  or 
children,  was  not  to  be  considered  as  a  voluntary  covenant;  and 
therefore  decreed  the  deficiency  to  be  made  up,  notwithstanding 
the  wife's  neglect  in  not  requesting  it  during  the  coverture;  for 
the  laches  of  a  feme  covert  could  not  be  imputed  to  her. 

14.  If  a  bill  is  brought  by  an  heir  at  law,  or  any  other  person, 
against  a  jointress,  whereby  the  party  would  avoid  the  jointure, 
under  pretence  that  his  ancestor  had  not  a  sufficient  title  to  make 
it :  and  seeks  a  discovery  of  deeds  and  writings,  whereby  he 
would  avoid  the  title  of  the  jointress;  he  will  not  be  allowed  to 
have  such  discovery,  though  the  jointure  be  made  after  marriage, 
unless  he  by  his  bill  submits  to  confirm  the  title  of  the  jointress; 
and  then  he  shall. 

15.  On  a  motion  that  all  deeds,  leases,  and  writings,  relating 
to  the  inheritance,  should  be  delivered  up,  on  confirming  a  join- 
ture; it  was  opposed  as  to  the  leases,  because  without  them  the 
jointress  could  not  recover  the  rents ;  and  though  the  leases 
should  be  expired,  there  might  be  arrears  of  rent,  and  covenants. 
The  Court  ordered  all  deeds  and  writings,  and  expired  leases, 
to  be  delivered  up ;  unless  particular  reasons  were  shewn  to  the 
contrary. 

16.  The  Court  of  Chancery  will  not  oblige  a  widow  to  produce 
the  deed  under  which  she  claims  her  jointure,  on  the  bare  offer 
of  confirming  it  ;  but  it  nuist  be  absolutely  confirmed. 

17.  Interest  is  not  in  general  allowed  for  arrears  of  a  join- 
ture :  but  the  Court  will  expect  a  special  case  to  be  made  for  that 
purpose,  (b) 

(J))  [See   Lord  Redesdale's  observation   upon  this  subject  in  Anderson   v  Dwyer, 
1  Scho.  hi  Lef.  303.] 
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18.  If  a  husband  covenants  that  the  lands  limited  in  jointure   Effect  ofaco- 

•  11  1     1  /\  1  1    ti    •       t     venant  tliattlie 

are  or  a  certain  yearly  value,  and  they  aiterwarus  prove  uericient,  lanjsareofa 
the  covenant  will  be  decreed  to  be   performed   in  specie.     And  <^^'^'*'"  ^'^'"^• 
although  such  a  covenant  be  inserted    in  articles  only,  and  not 
in  the  settlement  made  in  pursuance  of  them,  yet  it  will  be  con- 
sidered as  subsisting  in  equity. 

19.  A  jointress  brought  her  bill  to  have  an  account  of  the  real  Hedges'.. 
and  personal  estate  of  her  late  husband ;  and  to  have  satisfaction  j  ^^b.  Eii.  18. 
for  a  defect  of  value  of  her  jointure  lands;  which  he  had  cove- 
nanted to  be,  and  to  continue,  of  a  certain  yearly  value.     The 
defendant  insisted  that  this  was  a  covenant  which  sounded  only 

in  damages,  and  was  therefore  properly  determinable  at  law. 
Though  it  was  admitted  that  a  court  of  equity  cannot  regularly 
assess  damages,  yet  it  was  determined  that  in  this  case  a  master 
might  properly  inquire  into  the  amount  of  the  defect,  and  re- 
port it  to  the  Court,  which  might  send  it  to  be  tried  at  law,  upon 
a  quantum  damn'ificat\ 

20.  Where  lands  settled  for  a  jointure  are  covenanted  to  be  Parker  v. 

•J  Harvey, 

of  a  certain  clear  vearlv  value,  and  after  the  death  of  the  husband  2  Ab.  Eq.  241. 

1^-  ,••  •  -11  i_  i.ic4  Bro.  Pari. 

they  prove  deficient,  the  jointress  is  entitled  to  have  the  deri-  c^,  604. 
ciency  made  good,  out  of  the  other  lands;  and  to  come  in  as  a  ^g-l^ftw' ' 
specialty  creditor,  upon  the  husband's  estate,  for  the  arrears  of  4  i3ro.  Pari. 
the  deficiency,  with  interest. 

21.  Where,  in  marriage  articles,  the  lands  agreed  to  be  limited  2  Ab^Eq^27?' 
in  jointure  are  expressed,  but  not  covenanted,  to  be  of  a  certain  4  Bro.  Pari, 
yearly  value,  and  afterwards  prove  deficient ;  this  amounts  to  an  Probert  v.  Mor- 
agreement  that  they  were  of  that  value  ;  and  is  a  sufficient  foun-  ^^"'^  ^"'*  ^  ' 
dation  for  making  up  the  deficiency. 
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CHAP.  111. 

What  will  operate  as  a  Bar  or  Salisf'aclion  of  a  Jointure. 

Sect.  1.  Fine  or  Recovery  by  the  Wife.  |   Sect.  13.  Unless    so    expressed,   when 

3.  Nut  Imrredby  Atltdnderof  the  the  Widow  has  an  Elec- 

Hushand.  tion. 

4.  Is' or  by  Elopement  of  the  Wife.                  15.  A  Devise  sometimes   held   a 
7.  A  Devise  is  no  Bar  to, Jointure.  Satisfaction. 


Section  I. 


by  the  wife 


3  &  4  Will.  4. 
c.  74. 


Tit.  G. 
s.  14. 


C.4. 


tine  or  recovery  WiiERii  a  joiiituic  is  settled  Oil  a  womaii  before  marriage,  pur- 
suant to  the  statute,  it  so  far  resembles  dower,  that  it  cannot  be 
defeated  by  the  alienation  of  the  husband  alone,  or  be  charged 
with  any  incumbrance  screated  by  him,  after  the  marriage.  But  if  a 
wife,  [before  the  late  statute  for  abolishing  fines  and  recoveries,(a)] 
joined  with  her  husband  in  levying  a  fine,  or  suffering  a  common 
recovery,  of  the  lands  settled  on  her  as  her  jointure,  or  out  of 
which  the  jointure  was  to  issue,  she  would  be  thereby  barred  of 
such  jointure,  upon  the  same  principle  as  that  by  which  a  fine  or 
recovery  would  bar  her  of  dower. 

2.  If  the  jointure  whereof  the  wife  levied  a  fine  or  suffered  a  re- 
covery, were  made  before  marriage,  the  wife  would  then  be 
barred,  not  only  of  the  jointure,  but  also  of  her  claim  to  dower. 
But  if  the  jointure  were  made  after  marriage,  a  fine  or  recovery 
by  the  husband  and  wife,  of  such  jointure,  would  not  bar  the 
wife  of  her  right  to  dower.  For  in  the  first  case,  the  jointure 
havinoj  been  made  before  marriage  was  not  waivable :  whereas 
in  the  second  case  it  was  waivable,  and  the  time  of  her  election 
came  not  till  after  the  death  of  her  husband  ;  so  that  she  might 
claim  her  dower  in  the  rest  of  his  lands. 

(«)  Tiiis  act  does  not  extend  to  Iieland  except  where  expressly  mentioned. 


1  Inst.  37  a. 
J)yer,  358  b. 


Ante,  c.  1. 
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3.  A  jointure  is  in  several  cases   more  favoured    in  law  than  Not  barred  by 
dower;  for  although  the  husband  conunit  treason  or  felony,  yet  the  husband, 
his  widow  will  be  entitled  to  her  jointure.     But  if  the  widow  be  ^  ^"st-37  a. 

J  and  see  slat. 

attainted  of  either  of  these  crimes,  she  will  lose  her  jointure.  54  G.  3.  c.  145. 

4.  A  jointure  is   nut  barred  or  forfeited   by  the  elopement  of  Norbyelope- 
the  wife  from  her  husband,  and  her  living  in  adultery,  nor  will  u,fe. 
these  acts  even  preclude  her  from  obtaining  relief  in  equity. 

5.  A  woman  brought  a  bill  against  her  husband,  for  a  specific  Sidney  v. 
performance  of  her  marriage  articles,  whereby  he  had  agreed  that  3  p.  \v'ms.269 
a  jointme  should   be  settled  on  her.     The  defendant  answered 

that  the  plaintiff  had  withdrawn  herself  from  him,  lived  separ- 
ately, and  very  much  misbehaved  herself,  ft  was  proved  that 
the  plaintiff  did  elope  from  her  husband,  and  went  with  another 
man  to  a  cottage  about  three  miles  from  her  husband's  house: 
since  which  there  had  been  no  pretence  of  a  reconciliation.  So  Tit.  6.  c.  4. 
that  tliis  was  a  bar  of  dower  at  common  law  ;  therefore  equity 
ought  not  to  assist  such  a  woman. 

Lord  Talbot  observed,  that  the  fact  of  adultery  was  not  put  in 
issue,  the  accusation  being  only  general  and  uncertain.  But  the 
articles  being  that  the  husband  should  settle  such  and  such 
lands  in  certainty  upon  his  wife,  for  her  jointure,  this  was  pretty 
much  in  the  nature  of  an  actual  and  vested  jointure  ;  as  what 
was  covenanted  for  a  good  consideration  to  be  done,  was  in  most 
respects  considered  in  equity  as  actually  done  ;  consequently 
this  was  a  jointure,  and  not  forfeitable,  either  for  adultery  or 
elopement.  The  reason  why  a  wife  forfeited  her  dower  by  an 
elopement  with  an  adulterer,  and  yet  the  husband  did  not,  by 
leaving  his  wife,  and  living  with  another  woman,  forfeit  his  estate 
by  the  curtesy,  was,  because  the  statute  of  Westminster  2. 
does  by  express  words  create  a  forfeiture  in  the  one  case,  and 
not  in  the  other.  Decreed  that  the  husband  should  perform  the 
articles. 

6.  In  a  modern  case,  where  a  bill   was   filed   by   trustees,  Blount  r. 
praying  a  performance  of  marriage  articles,  the  husband  resisted,  3  pJwms!???. 
so  far  as  the  articles  made  a  provision  for  the  wife  ;  alleging  and 

proving  that  she  lived  separate  from  him,  in  adultery. 

Lord  Thurlow  was  of  opinion  that  this  was  not  a  reason  for  See  also  Sea- 
non-performance  of  the  articles,  as  to  the  wife.     Decreed  ac-  |!ave,'  isTes. 
cordingly.  -^^i).  443. 
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A  devise  is  no         7.  The  principles  laid  down  in  the  preceding  title  as  to  the 

bar  to  a  jointure.      /Viri-'i-  i  i  i  .  i-i 

Tit.  6.  c.  4.        ettect  or  devises  in  barrino-  dower,  have  been  adopted  with   re- 
^^  ^\T'  ^^'^    spect  to  jointures.     So  that  a  general  devise  of  other  lands,  or  of 
personal  property,  by  a  husband  to  his  wife,  [would  not,  before 
the  late  statute  for  amending  the  law  of  dower,]  operate  as  a  bar 
to  jointure,  settled  on  the  wife  ;  either  before  or  after  marriage,  (a) 
tirove /.  Hook,         8.  Upon  the  proposal  of  a  marriage  between  Sir  Hele  Hook, 
Ca.s^a.'"  ^^'^^^  ^^^^  ^^^"   ^"^y   seventeen  years  of  age,  and  Esther,  the 

daughter  of  Edward  Underbill,  Esq.  certain  articles  were  en- 
tered into  by  Mr.  Underbill  and  Mr.  Thompson,  who  was  Sir 
Hele's  guardian,  and  one  of  his  father's  executors,  whereby 
Underbill  covenanted  to  pay  1000/.  on  the  day  of  marriage :  and 
if  Sir  Hele  should,  within  six  months  after  he  attained  his  age 
of  twenty-one,  settle  lands  of  inheritance  of  500/.  per  annum  in 
Warwickshire,  to  the  use  of  himself  for  life,  remainder  to  the 
said  Esther,  his  intended  wife,  for  her  life,  in  lieu  of  dower,  re- 
mainder to  their  first  and  other  sons  in  tail  male,  remainder  to 
the  right  heirs  of  Sir  Hele,  that  then  Underbill  would  pay  Sir 
Hele  the  further  sum  of  3000/.,  and  would  also  convey  a  farm  in 
Worcestershire,  and  severalhouses  in  London  of  the  yearly  value 
of  220/.,  to  certain  uses  therein  mentioned. 

The  marriage  was  soon  afterwards  had ;  and  when  Sir  Hele 
came  of  age,  he,  by  indentures  of  lease  and  release,  dated  in 
^  1687,  conveyed  all  the  said  manors  and  lands  in  Norfolk,  War- 
wick, and  Gloucester,  to  trustees,  to  the  following  uses :  viz. 
As  to  Shelford  and  other  particular  parts  of  the  premises,  to  the 
use  of  himself  for  life,  remainder  to  dame  Esther  for  life,  for  her 
jointure,  and  in  bar  of  dower ;  remainder  to  their  first  and  other 
sons  in  tail  male  ;  remainder  to  Sir  Hele  in  fee.  Mr.  Underbill 
at  the  same  time  executed  a  conveyance  of  the  Worcestershire 
estate  and  houses  in  London  to  the  uses  of  the  articles  ;  and  also 
paid  Sir  Hele  the  3000/.  in  performance  of  the  covenant.  The 
yearly  value  of  the  lands  so  settled  on  dame  Esther  for  her  join- 
ture was  783/.,  which  was  considerably  more  than  what  was  sti- 
pulated for  by  the  articles.  Some  years  after.  Sir  Hele,  looking 
over  his  father's  settlements  and  will,  discovered  that  the  de- 
mesnes of  Shelford,  part  of  his  lady's  jointure,  were  settled  upon 
his  mother,  who  was  then  living.     He  was  also  advised  that  in 

(c)  [But  as  regards  dower  in  respect  of  devises  of  real  estate  to  the  widow,  the  law 
is  now  altered.     See  stat.  3  &  4  Will.  4.  c.  lOo.  ss.  9,  10.  siipm.  p.  161,  note. 
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case  of  his  death  without  issue,  the  whole  of  his  lady's  jointure 
might  become  void,  and  therefore  he,  by  a  deed  poll,  dated 
1705,  in  pursuance  of  a  power  reserved  to  him  in  a  settlement 
made  by  his  father,  appointed  certain  lands  of  about  240/.  per 
annion,  to  the  use  of  dame  Esther  for  life,  as  an  additional  join- 
ture ;  but  expressly  declared  the  same  to  be  in  recompence  of 
all  deficiencies  either  in  title  or  value,  of  any  estate  on  her 
before  settled,  or  agreed  to  be  settled,  in  consideration  of  their 
marriage. 

In  1709  Sir  Hele  made  his  will,  and  thereby  gave  his  wife  a 
legacy  of  4000/.  and  all  his  money,  plate,  jewels,  household 
stuff,  and  other  goods  and  furniture ;  he  also  devised  to  her  se- 
veral houses  and  lands  of  the  yearly  value  of  200/.  and  upwards, 
for  her  life  ;  and  appointed  her  and  one  Grove  executors,  and 
residuary  legatees. 

In  1782  Sir  Hele  died  without  issue  ;  and  not  having  suffered 
a  recovery  of  the  estates  comprised  in  the  settlement  of  1687,  his 
sisters  became  entitled  thereto,  under  a  settlement  made  by  their 
father ;  so  that  dame  Esther  was  defeated  of  her  jointure. 
Whereupon  she  exhibited  her  bill  in  Chancery  against  Sir  Hele's 
sisters  and  executor,  in  order  to  compel  them  either  to  confirm 
her  jointure,  or  to  assign  her  dower  by  way  of  recompence  out  of 
all  the  lands  whereof  Sir  Hele  was  seised  in  fee  simple,  or  fee 
tail,  during  the  coverture;  according  to  the  proviso  of  the  statute 
27  Henry  8.  c.  10. 

The  defendants  by  their  answer,  insisted  upon  their  title  to 
the  premises  by  virtue  of  a  settlement  made  by  their  father,  and 
also  insisted  that  the  additional  jointure  limited  to  her,  and  the 
other  lands  and  legacies  given  her  by  Sir  Hele's  will,  which 
were  above  double  the  value  of  her  jointure,  were  intended  and 
ought,  in  a  court  of  equity,  to  be  deemed  a  full  recompence  for 
her  jointure.  The  defendants  also  exhibited  a  cross  bill  against 
dame  Esther,  for  a  discovery  of  the  settlements  and  wills  in  her 
custody  ;  of  the  value  of  the  lands  settled  on  her  by  the  second 
jointure  ;  and  of  the  several  estates  and  legacies  given  her  by  Sir 
Hele's  will;  to  which  she,  by  her  answer,  admitted  that  the 
value  of  the  lands  comprised  in  her  second  jointure,  was  233/. 
per  annum,  besides  the  woods  ;  and  that  the  pecuniary  and  spe- 
cific legacies  given  her  by  the  will  amounted  to  6,400/.  and 
upwards;  but  insisted,  that  in  case  the  original  jointure  should 

p  2 


212  Title  VII.    Jui/Uurc.    Ch.  III.  s.  8. 

be   defective,   she    was   entitled   to   dower,   under    the  statute 
27  Hen.  8. 

Both  these  causes  were  heard  before  Lord  Ilarcourt  in  1713, 
who  declared  that  the  settlement  made  by  Sir  Hele  Hook  upon 
dame  Esther  in  1687,  becoming  void  by  the  death  of  Sir  Hele 
without  issue,  she  ought  to  have  a  jointure  made  good  to  her, 
according  to  the  articles  made  on  her  marriage.  And  therefore 
decreed,  that  the  defendants,  the  heirs  at  law  of  Sir  Hele, 
should  convey  to  dame  Esther  for  her  jointure,  during  her  life, 
out  of  the  estate  whereof  Sir  Hele  was  seised  in  fee  or  fee  tail, 
lands  of  the  value  of  500/.  per  aunian ;  which  lands  so  to  be 
settled  were  to  be  above  and  besides  the  premises  limited  and 
appointed  to  her  by  the  deed  of  1705 ;  the  premises  devised  to 
her  by  Sir  Hele's  will ;  and  those  particular  premises  which  she 
claimed  by  virtue  of  her  marriage  articles,  and  the  conveyances 
made  by  her  father  in  pursuance  thereof. 

From  this  decree  the  defendants  appealed  to  the  House  of 
Lords,  insisting  that  the  respondent  was  not  entitled  to  a  specific 
execution  of  her  marriage  articles ;  nor  to  have  her  jointure  of 
500/.  per  annum  made  good  to  her,  by  the  aid  of  a  court  of 
equity  :  for  she  had  received  a  very  ample  recompence  and  satis- 
faction for  the  same,  by  the  lands  limited  to  her  by  the  deed  of 
1705,  which  were  expressly  declared  to  be  in  recompence  of  all 
deficiencies,  either  in  title  or  value,  of  any  of  the  lands  before 
settled  or  agreed  to  be  settled  upon  her,  in  consideration  of  the 
marriage ;  and  also  by  the  other  lands,  estates,  and  money  lega- 
cies given  by  Sir  Hele's  will.  And  if  the  500/.  per  nmmm  should 
likewise  be  made  good  to  her,  she  would  have,  in  land  and 
houses,  double  the  value  of  her  intended  jointure,  besides  the 
4000/.  in  money,  and  the  specific  legacies.  That  if  the  respondent 
ought  to  be  considered  as  a  creditor  in  a  court  of  equity,  because 
of  the  breach  of  covenant  in  the  marriage  articles ;  and  if  the 
estate  of  the  appellants  ought  to  be  subjected  in  equity  to  make 
good  such  breach ;  yet  she  ought  not  to  take  what  was  settled 
upon  her  by  the  deed  of  1705,  and  what  was  given  her  by  her 
husband's  will,  merely  as  a  gift  or  bounty  ;  and  at  the  same  time 
insist  upon  a  satisfaction  for  breach  of  the  covenant ;  for  a  volun- 
tary gift  or  legacy  which  surmounts  the  value  of  a  debt,  ought 
to  be  taken  as  a  satisfaction  of  such  debt,  unless  where  there  is 
an  express  declaration  to  the  contrary. 
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On  the  other  side,  it  was  argued,  that  the  respondent's  mar- 
riage portion,  agreed  upon  by  the  articles,  amounted  in  money 
and  lands  to  6000/.,  for  which  it  was  thereby  agreed  she  should 
have  500/.  per  annum  for  her  jointure.  And  though,  in  respect 
of  her  father's  bounty  and  kindness  after  the  marriage,  Sir  llele 
was  pleased,  when  he  came  of  age,  to  settle  an  estate  for  her 
jointure  which  amounted  to  783/.  per  (umum,  yet  the  decree  had 
given  recompence  for  no  more  than  500/.  per  annum.  That  Sir 
Hele  never  apprehended  or  imagined  that  there  was  any  defect 
of  title,  by  reason  of  the  want  of  a  common  recovery;  for  if  he 
had,  he  could  easily  have  supplied  that  defect :  but  it  was  plain 
he  thought  a  fine  sufficient;  which  fine  was  accordingly  levied 
at  the  time  of  his  making  the  second  jointure  :  and  neither  the 
respondent  or  her  father,  or  those  concerned  for  her,  had  ever 
any  notice  of  the  title  of  the  appellants  in  the  lifetime  of  Sir 
Hele.  That  besides  the  respondent's  marriage  portion  of  6000/., 
Sir  Hele  received  by  the  death  of  her  father  and  mother  to  the 
value  of  1000/.  more.  Besides  which,  the  respondent  had  freely 
given  him  the  inheritance  of  her  father's  real  estate,  which  she 
was  solely  entitled  to  ;  and  also  the  remainder  of  his  leasehold 
estate  :  and  therefore  it  was  but  reasonable  that  she  should  have 
the  benefit  of  the  law  respecting  her  additional  jointure  of  233/ 
per  armum;  especially  since  Sir  Hele  intended  her  upon  the  first 
settlement  783/.  per  annum,  which  by  the  decree  was  reduced  to 
500/.  per  annum.  That  the  legacies  and  bequests  in  his  will 
were  intended  by  him  as  a  bounty,  and  not  in  satisfaction  for  the 
defect  of  her  jointure,  which  he  knew  nothing  of;  and  therefore 
considering  he  had  so  great  a  fortune  with  the  respondent,  it  was 
hoped,  that  what  he  had  so  left  her  would  be  thought  no  unrea- 
sonable bounty  ;  especially  since  he  had  left  the  appellants  and 
their  issue  the  reversion  of  all  his  estate  of  inheritance  after  the 
respondent's  death,  part  of  which  came  to  him  by  the  respondent 
And  as  the  whole  of  the  jointure  settled  upon  her  would  by 
virtue  of  the  fine  have  been  good,  in  case  he  had  not  died  with- 
out issue,  there  could  be  no  reason  why  a  less  jointure  shoidd  not 
be  made  good  against  collateral  heirs.     The  decree  was  affirmed. 

9.  A  man  on  his  marriage  gave  a  bond  to  a  trustee  in   the  Eastwood  v. 
penalty  of  4,000/.,  conditioned  that  if  he,  at  any  time  within  2P^Wms  613 
four  months,  should  settle  and  assure  on  his  wile  freehold  lands 
of  the  yearly  value  of  100/.,  then  the  bond  to  be  void.     The  hus- 
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band  soon  after  the  marriage  made  his  will,  devising  thereby 
freehold  and  copyhold  lands,  lying  intermixed  in  Norfolk,  to  his 
lovino- wife  and  heir  heirs;  and  died  within  four  months  after 
her  marriage. 

Master  of  the  Rolls — "  As  money  and  lands  are  things  of  a 
different  nature,  the  one  shall  not  be  taken  in  satisfaction  of  the 
other.  Whatever  is  given  by  a  will  is  prima  facie  to  be  intended 
a  bounty  and  benevolence  ;  and  it  is  remarkable  that  in  the  pre- 
sent case  the  devise  is  to  his  loving  wife,  which  is  a  term  of  affec- 
tion. The  devise  of  such  of  the  land  as  is  copyhold  cannot  pos- 
sibly be  towards  satisfaction  of  the  100/.  per  anmim,  which  was 
to  be  freehold  :  nay,  supposing  the  whole  88/.  per  atiniwi  were 
freehold,  it  would  not  go  towards  satisfaction  of  the  100/.  per 
annum;  not  being  so  expressed.  And  supposing  there  were 
assets  to  pay  all  the  bond  debts,  and  likewise  the  charges  laid  by 
the  will  on  the  land,  in  such  case  the  88/.  per  annum  should  be 
enjoyed  as  a  bounty  and  benevolence." 

10.  A  father  and  son,  upon  the  marriage  of  the  son,  covenanted 
that  the  lands  settled  on  the  son's  wife,  for  her  jointure,  were 
worth  300/.  per  annum.  The  son  gave  by  his  will  a  legacy  of 
1,000/.  to  his  wife.  On  a  bill  brought  by  the  wife  to  have  a  de- 
ficiency in  her  jointure  supplied  out  of  the  assets  of  her  husband 
and  of  his  father,  and  also  for  the  legacy  of  1,000/.,  Lord  Hard- 
wicke  held  that  the  legacy  of  1,000/.  given  by  the  will  ought  not 
to  be  considered  in  this  case  as  a  satisfaction  for  the  deficiency 
of  her  jointure,  because  that  did  notarise  till  after  his  death, 
and  therefore  could  not  at  the  time  be  in  his  consideration  ;  and 
as  the  jointure  lands  were  covenanted  by  the  marriage  settlement 
to  be  worth  so  much,  clear  of  all  reprises,  the  testator  plainly 
intended  the  1,000/.  as  a  bounty  tor  her. 

11.  John  Sheppard  having  by  his  marriage  articles  covenanted 
that  the  lands  settled  on  his  wife  were  of  the  annual  value  of 
1,600/.  above  all  incumbrances,  made  his  will  in  these  words  :  "  1 
do  hereby  ratify  and  confirm  my  marriage  articles ;  and  I  do 
also  give  to  my  wife  the  lands  in  A.  B.  for  life."  The  wife  and 
her  second  husband  brought  a  bill  to  have  a  deficiency  in  her 
jointure  lands  supplied,  which  was  not  disputed:  but  it  was 
insisted  th^t  the  lands  devised  shoidd  be  taken  instead  thereof. 

Lord  Ilardivicke  said — "  If  a  husband  upon  his  marriage,  in 
consideration  of  a  disparity  of  yeais^  or  any  other  personal  con- 
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sideration,  will  make  a  very  large  settlement ;  the  parties  claim- 
ing under  it,  whether  wife  or  children,  are  entitled  to  have  it 
carried  into  execution,  according  to  the  intent.  The  defendants 
do  not  dispute  but  that,  notwithstanding  the  largeness  of  the 
settlement,  the  plaintiffs  are  entitled  to  have  any  deficiency  of 
jointure,  on  the  foot  of  the  covenant,  supplied  and  made  good  ; 
but  insist  that  the  Court  ou<j;ht  to  consider,  and  according  to  the 
rules  established,  to  allow  tlie  lands  devised  to  be  either  a  satis- 
faction or  performance,  or  at  least  a  part  performance  of  this 
contract ;  and  to  go  so  far  as  they  may,  in  point  of  value,  to 
make  up  the  deficiency.  If  the  Court  can  in  any  case  do  that, 
they  ought  in  this.  But  I  am  of  opinion,  that  if  allowed  in  this 
case,  I  should  make  a  precedent  not  agreeable  to  the  rules 
established,  and  which  might  be  of  ill  consequence  and  inconve- 
nience in  other  cases;  the  same  rule  of  justice  must  therefore 
prevail  in  this  as  in  others.  The  husband  was  bound  by  his 
contract  to  make  the  jointure  then  settled  to  the  value  of  1,600/. 
a-year :  this  was  therefore  what  she  had  a  right  to  as  a  pur- 
chaser ;  and  whatever  arose  from  thence  was  her  own  estate, 
which  she  was  entitled  to  as  a  debt  from  her  husband  to  her. 
Then  to  consider  what  he  has  done  by  his  will.  In  the  very 
first  clause  he  seems  anxious  for,  and  to  take  care  of  her;  there- 
fore it  cannot  be  imagined  that  he  intended  to  prejudice  her. 
The  husband's  covenant  that  these  lands  are  of  suc'i  an  annual 
value  does  amount  to  a  covenant  on  his  part  to  settle  and  make 
good  to  that  extent,  in  case  of  deficiency,  for  she  might  have 
damages ;  therefore  it  has  been  argued,  that  when  the  husband  by 
his  will  has  given  lands  of  the  same,  or  in  part  of  the  value,  that 
is  so  far  a  performance  of  his  covenant ;  for  that  he  has,  by  that 
act,  so  far  made  it  up.  It  is  compared  to  cases  where  a  husband 
covenants  to  settle  on  the  eldest  son  of  the  marriage,  and  lets 
lands  descend  to  him  in  fee,  which  is  a  performance  so  far :  and 
where  a  husband  covenants,  and  dies  intestate  ;  which  was  held 
a  leaving  to  his  wife  so  much,  because  whether  left  by  will,  or 
to  go  by  the  rules  of  law,  it  was  the  same,  and  a  performance, 
and  indeed  a  strict  performance.  So  where  lands  descended  to 
an  heir  at  law,  who  claimed,  in  place  of  his  ancestor,  a  sum  of 
money  to  be  laid  out  in  land.  But  I  am  of  opinion  that  this 
differs  from  all  the  cases  that  have  been  of  that  kind.  It  has 
been  considered  whether  this  is  to  be  taken  as  a  question  of 
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satisfaction  or  of  performance,  and  possibly  it  may  be  more  pro- 
perly considered  as  a  question  of  performance,  or  part  perform- 
ance :  but  in  my  opinion  this  is  not  strictly  any  of  those  cases. 
It  is  a  question  of  construction  of  a  will,  and  intent  of  the  hus- 
band therein.  All  the  above  mentioned  cases  have  been  of  im- 
plied satisfaction,  or  presumed  performance,  where  the  husband 
or  father  has  done  nothing  •  as  in  suffering  the  lands  to  descend, 
without  any  declaration  what  way  he  intended  they  should  go. 
The  Court  was  there  to  consider  from  circumstances,  whether 
there  was  ground  to  imply  or  infer  a  part  performance,  the 
person  having  said  nothing  :  but  here  is  a  will  made,  and  there- 
fore the  question  is  upon  the  construction  of  that  will^  and  the 
intent  to  be  put  upon  that  construction  ;  and  he  could  not  in- 
tend to  give  these  lands  thereby  as  a  satisfaction  for  what  she 
was  in  strictness  of  law  entitled  to,  under  the  articles ;  but 
clearly  as  an  accumulated  bounty,  over  and  above.  It  is  the 
same  as  if  he  had  repeated  every  iota  in  these  articles,  and  said, 
I  also  give  her  such  lands.  An  inquiry  must  therefore  be  di- 
rected of  the  deficiency  of  the  jointure ;  and  whatever  it  is,  must 
be  made  good,  out  of  the  estate  of  John  Sheppard." 
Eroughton  t).  12.  Sir  B.  Broughton,  by  articles  previous  to  and  in  conside- 

7  Bm^Parl.        lation  of  his  maniage  with  Miss  Hill,  covenanted  that  in  con- 
Ca.  461.  sideration  of  the   said   marriage,  and  of  10,000/.,  her  marriage 

portion,  he  would  convey  certain  lands  in  the  county  of  Chester 
to  trustees,  to  the  use  of  himself  for  life,  and  to  secure  an  annuity 
of  1,000/.  to  Miss  Hill  for  her  jointure,  and  in  bar  of  dower; 
remainder  to  his  first  and  other  sons  in  tail ;  remainder  to  his 
own  right  heirs.  The  marriage  took  effect,  and  Sir  B.  Brough- 
ton received  the  10,000/.  portion  :  but  no  settlement  was  ever 
executed  pursuant  to  the  articles.  Sir  B.  Broughton  having 
sold  a  large  estate  in  Lincolnshire  for  27,000/.  and  having  con- 
tracted for  the  purchase  of  several  considerable  estates  in  Hamp- 
shire, by  his  will  gave  to  Lady  Broughton  a  leasehold  house  in 
London,  in  which  he  resided,  with  all  the  furniture  thereof;  and 
also  devised  to  her  and  her  heirs  all  the  estates  in  Hampshire  for 
the  purchase  of  which  he  had  contracted,  or  in  lieu  thereof  the 
whole  money  arising  from  the  sale  of  his  estates  in  Lincolnshire. 
He  then  devised  his  estates  in  Cheshire,  which  were  liable  to 
the  jointure,  to  trustees,  to  the  intent  that  C.  Shrimpton  should 
receive  thereout  an  annuity  of  20/.,  and  subject  thereto,  to  tho 
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use  of  Sir  Thomas  Broii^hton,  his  heir  at  law,  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  over. 

Upon  the  death  of  Sir  B.  Broughton,  Lady  Broughton  enter- 
ed on  the  estate  tlius  devised  to  her;  and  the  heir  at  law  having 
refused  to  pay  her  jointure,  she  filed  a  bill,  praying  a  specific 
execution  of  her  marriage  articles,  so  far  as  related  to  her  join- 
ture ;  to  which  the  heir  at  law  put  in  his  answer  insisting  that 
what  was  given  by  the  will  to  Lady  Broughton,  was  in  satisfac- 
tion for  what  she  was  entitled  to  under  the  articles;  and  that 
she  could  not  have  both  provisions. 

The  cause  was  heard  before  Lord  Bathurst,  who  decreed  that 
Lady  Broughton  was  entitled  to  have  her  jointure  agreeable  to 
the  articles. 

From  this  decree  an  appeal  was  brought  in  the  House  of 
Lords  by  Sir  Thomas  Broughton  ;  and  on  behalf  of  the  appellant 
it  was  argued,  that  tliough  a  devise,  when  considered  by  itself, 
may  carry  with  it  the  presumption  of  an  intended  bounty,  yet 
when  a  testator  has  covenanted  by  articles  to  make  a  provision 
for  his  wife  and  children,  such  a  presumption  is  liable  to  be  con- 
ti oiled  by  a  still  stronger  presumption,  that  he  intended  the  de- 
vise as  a  satisfaction  for  the  performance  of  those  articles ;  and 
especially  where  ttie  devise  was  so  great  in  value,  as  to  include 
both  a  satisfaction  and  a  bounty.  This  general  presumption, 
that  where  two  provisions  were  made  for  a  wife  or  a  child,  the 
testator  intended  the  one  to  be  a  satisfaction  for  the  other 
(which  general  presumption  was  grounded  on  the  known  custom 
of  the  realm,  to  give  the  bulk  of  the  family  estate  to  the  eldest 
son  or  heir  at  law,  with  competent  provisions  for  the  wife  and 
younger  children),  was  peculiarly  strong  in  this  case,  where, 
from  the  heavy  charges  already  laid  on  the  family  estate,  the 
only  brother  and  heir  would  be  unable  to  maintain  the  ancient 
credit  and  figure  of  the  family.  That  the  lands  alone  devised 
by  the  will  were  of  much  greater  value  than  the  rent-charge 
claimed  under  the  articles  ;  and  thereby  all  objections  were  ob- 
viated which  might  have  arisen  from  the  provision  under  the 
will  not  being  of  the  same  nature  with  that  under  the  articles. 
That  from  the  testator's  having  omitted  any  mention  of  the  arti- 
cles, although  they  must  have  been  present  to  his  memory,  while 
he  was  securing  another  rent-charge  to  C.  Shrimpton,  and  from 
the  manlier  in  which   he  devised  those  estates  to  the  appellant. 
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subject  to  the  rent-charge,  a  strong  presumption  arose,  that  he 
considered  the  devise  and  bequests  to  his  widow,  as  an  ample 
satisfaction  for  the  articles.  Lastly,  that  the  devise  of  the  estate 
to  Sir  Thomas  for  life,  was  inconsistent  with  the  claim  of  the 
rent-charge  under  the  articles  ;  inasmuch  as  Sir  Thomas,  from 
the  nature  of  his  interest,  was  incapable  of  making  any  legal 
conveyance  of  the  rent-charge  so  claimed. 

On  the  other  side  it  was  contended,  that  every  devise  or  be- 
quest in  a  will,  prima  facie  imports  a  bounty  ;  and,  therefore,  in 
order  to  induce  a  court  of  equity  to  consider  the  bequests  in  this 
will  in  favour  of  the  lady,  as  a  satisfaction  for  her  jointure  of 
1,000/.  per  annum,  or  as  a  performance  of  the  marriage  articles 
entered  into  by  Sir  Bryan,  it  was  incumbent  on  the  appellants 
to  shew  that  it  was  the  testator's  intention,  when  he  made  his 
will,  to  give  her  a  satisfaction  by  that  will  for  or  in  lieu  of  her 
jointure;  or  to  perform  the  marriage  articles  on  his  part.  And 
such  intention  must  appear,  either  from  the  express  words  of  the 
will,  or  the  clear  and  manifest  intention  of  the  testator,  appear- 
ing upon  the  face  of  it;  or  be  drawn  by  necessary  implication 
therefrom  :  but  no  such  intention  appeared  in  any  part  of  Sir 
Bryan's  will ;  rather  the  contrary.  In  order  to  make  a  devise  or 
bequest  a  satisfaction  for  a  collateral  demand,  or  performance  of 
a  prior  contract,  it  must  be  ejusdem  generis,  and  not  land  for 
money,  or  money  for  land  ;  or  must  at  least  be  of  such  certain 
and  known  value  and  estimation,  and  so  far  of  the  same  nature 
with  the  thing  to  be  satisfied  therewith,  as  to  appear  indisputably 
to  be  equivalent  or  superior,  not  only  in  gross  value,  but  in  an- 
nual income,  to  the  debt  or  demand,  or  thing  to  be  performed  : 
but  none  of  these  circumstances  attended  the  devises  or  bequests 
which  in  the  present  case  were  contended  to  be  a  satisfaction  for 
the  respondent's  jointure,  or  a  performance  of  Sir  Bryan's  mar- 
riage articles.  That  the  annuity  of  1,000/.  intended  to  be  settled 
on  her  by  those  articles,  was  intended  to  be  a  jointure  for  her, 
and  declared  to  be  in  bar  or  satisfaction  of  dower,  and  therefore 
ought,  in  a  Court  of  Equity,  as  well  as  law,  to  be  con- 
sidered as  coming  in  the  place  of  dower,  and  having  the  same 
privileges,  force,  and  effect,  as  a  right  of  dower,  and  neither 
courts  of  law  or  equity  admitted  an  averment  of  a  collateral 
satisfaction  for  dower.  That  Sir  Bryan  not  having  obtained 
any  conveyance  of  the  Hampshire   estates,  or  paid    the  pur- 
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chase  money  for  them  at  the  time  of  making  his  will,  could  not 
devise  to  the  respondent  the  legal  interest  therein  ;  and  therefore 
the  devise  to  her  was  in  fact  a  devise  of  the  right  to  complete 
the  purchase,  and   a  gift  of  mere  personal  estate,  or  so   much 
money  as  he  had  agreed  to  give  for  the  purchase  of  the  Hamp- 
shire estate,  and  appeared  to  be  so  considered  by  him  from  the 
penning  of  his  will  :  but  a  bequest  of  personal  estate  could  not 
be  averred  to  be,  or  considered  as  a  satisfaction  for  a  jointure 
in  lands,  or  a  rent  charge  upon  a  real  estate.     That  in  order  to 
make  Sir  Bryan's  will  a  performance  of  his  marriage  articles,  it 
must  appear  upon  the  face  of  it,  and  at  all  events,  a  complete  and 
full  performance  thereof,  and  to  have  been  so  intended  by  him : 
but  the  very  reverse  appeared  ;  for  the  devise  of  the  Cheshire 
estate  in  his  will  must  have  been  considered  by  him  as  subject 
to  the  articles,  or  springing  out  of  the  ultimate  remainder  in  fee 
reserved  to  him  by  those  articles.     And  if  he  had  had  any  son 
by  his  lady,  such  son,  as  well  as  the  mother,  would  have  been 
entitled  to  call  for  a  specific  performance  of  the  articles ;  and  the 
will  could  not  be  set  up  as  a  satisfaction  thereof  against  the  son, 
nor  could  such  son  have  insisted  that  the  devises  and  bequests 
in  the  will  to  his  mother  were  a  performance  of  the  articles,  so 
far  as  related  to  her  ;  nor  if  a  conveyance  and  settlement  of  the 
estate  had   been   actually  made  and   executed,    pursuant  to  the 
articles,  could  any  person  entitled  under  that  settlement  have  set 
up  such  devises  and  bequests  to  the  respondent,  in  Sir  Bryan's 
will,  as  a  discharoe  or  satisfaction  of  her   incumbrance  or  rent 
charge  upon  his  estate.     That  if  Sir  Bryan  had  intended  to  de- 
vise his  Cheshire  estate  to  his  brother,  and  the  other  devisees  in 
remainder,  discharsjed  from  his  lady's  jointure,  he  would  most 
probably  have  expressly  declared  such  intention  by  his  will ;  as 
it  appeared  from  many  circumstances,  that  at  the  time  of  making 
his  will  he  had  not  forgot,  but  well  remembered,  that  he  had  be- 
fore settled  such  a  jointure  on  her  ;  and  his  bequeathing  her  his 
house  in  Brook-street,  and  his  plate,   furniture,  horses,  and  car- 
riages, proved  his  intention  that  she  should,  after  his  death,  live 
in  a  manner,  and  at  an  expence,  suitable  to  her  rank  as   his 
widow  ;  and,  therefore,  he  must  have  intended,  by  the  devise  in 
question,  to  increase  her  jointure,  in  order  to  answer  that  pur- 
pose.    The  decree  was  affirmed,  {d) 

(d)  [Upon  the  subject  of  performance  and  satisfaction  of  the  husband's  covenant  to 
settle  lands  in  jointure,  see  a  more  detailed  discussion  in  Koper's  Husband  and  Wife. 
Vol.  I.  p.  509.  Jacob's  cdit.l 
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13.  But  where  a  freehold  estate  was  devised  to  a  woman 
expressly  for  her  jointure,  and  in  bar  and  satisfaction  of  a  join- 
ture settled  on  her,  either  before  or  after  marriage ;  in  such  case 
the  widow  could  not  have  both,  for  that  would  contradict  the 
will ;  but  she  must  make  her  election. 

14.  Robert  Pitt,  by  articles  in  consideration  of  marriage, 
agreed  to  lay  out  10,000/.  in  the  purchase  of  land,  to  be  settled 
to  the  use  of  the  plaintiff  Harriet,  his  intended  wife,  for  her  life, 
for  her  jointure.  The  marriage  took  place  ;  afterwards,  the  father 
of  R.  Pitt  gave  him  an  estate  for  life,  with  power  to  grant  a  rent 
charge  of  400/.  a  year  to  any  woman  he  should  marry,  for  her 
Jointure.  In  pursuance  of  this  power,  Robert  Pitt  granted  a  rent 
charge  of  400/.  a  year  to  his  wife,  to  commence  after  his  decease, 
in  satisfaction  of  part  of  her  jointure.  Three  days  after,  he  con- 
veyed a  leasehold  estate  of  200/.  a  year  in  trust  for  his  wife ; 
and  by  his  will  he  confirmed  the  grant  of  the  rent  charge, 
and  the  conveyance  of  the  leasehold  settled  on  his  wife,  by 
way  of  addition  or  augmentation,  and  in  full  compensation  of 
her  jointure. 

It  was  held,  that  this  was  a  satisfaction  of  the  jointure  pro- 
vided by  the  articles,  according  to  the  intention  of  Robert  Pitt ; 
that  the  plaintiff  should  make  her  election,  whether  to  have 
the  rent  charge  of  400/.  and  the  leasehold,  or  the  10,000/.  laid 
out  in  lands. 

15.  Although  a  devise  be  not  expressly  mentioned  to  be  in  bar 
of  a  jointure,  yet  if  it  should  appear,  from  any  circumstances  in 
the  will,  to  have  been  the  intention  of  the  testator  that  such  de- 
vise was  meant  as  a  satisfaction  for  the  jointure :  a  Court  of 
Equity  would,  I  presume,  reason  by  analogy  from  the  cases  in 
which  a  devise  has  been  held  a  satisfaction  for  dower,  and  com- 
pel the  jointress  to  make  her  election. 

16.  There  is  one  case  where  there  was  a  deficiency  in  a  join- 
ture, and  the  husband  having  devised  lands  to  the  jointress  for 
her  life,  and  also  a  sum  of  money,  such  devise  and  bequest  were 
held  to  be  a  satisfaction  for  the  deficiency  of  the  jointure. 

17.  Lord  Montague,  on  the  marriage  of  his  son  Francis, 
settled  estates  to  the  use  of  the  lady  for  her  life,  for  her  jointure  ; 
the  lands  so  settled  were  covenanted  to  be  of  the  yearly  value  of 
1,000/.  After  the  death  of  Lord  Montague,  the  honour  and 
estate  descended  to  Francis,  who  devised  other  lands  of  about 
600/.  a  year  to  his  wife  for  her  life,  together  with  a  legacy  of 
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500/.,  and  part  of  his  household  goods  ;  afterwards  Francis  Lord 
M.  being  minded  to  make  some  further  provision  for  his  lady, 
revoked  the  uses  of  some  part  of  his  estates,  and  limited  the 
same  to  trustees,  in  trust,  to  raise  10,000/.  for  her.  By  a  codicil 
he  devised  to  her  an  annuity  of  500/.  a  year  during  her  life. — 
Upon  his  death  his  widow  brought  her  bill  in  Chancery,  to  have 
a  deficiency  in  her  jointure  made  up.  Lord  Cowper  declared 
that  the  legacies,  which  were  admitted  to  be  of  greater  value 
than  the  deficiency  in  the  jointure,  ought  to  be  taken  in  satisfac- 
tion of  the  breach  of  covenant. 

18.  It  is  observable  that  this  case  was  prior  to  that  of  Prime  Ante,  s.  li. 
V.  Stebbing,  and  is  not  reconcileable  to  it.  The  decree  appears 
to  have  been  made  upon  the  ground  that  Francis  Lord  M.  was 
a  very  weak  man,  and  under  the  influence  of  his  wife.  For 
upon  an  appeal  to  the  House  of  Lords,  it  was  ordered  that 
the  Court  of  Chancery  should  direct  an  issue  to  try  whether 
Lord  M.  was  sane  at  the  time  of  the  execution  of  the  co- 
dicil ;  and  a  verdict  was  found  that  he  was  not  of  sound  mind 
then,  (e) 

(«)  [Upon  tlie  subject  of  satisfaction  of  debts  by  testamentary  benefits,  see  the 
Editor's  edition  of  Roper's  Legacies,  1828,  Vol.  II.  ch.  17.  ss.  1,  2.] 
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Section  I. 

Having  treated  of  the  different  freehold  estates,  we  now  come 
to  consider  of  those  estates  or  interests  in  land  that  are  less  than 
freehold;  of  which  there  are  four  sorts:  — 1.  Estates  for  years. 
2.  Estates  at  will.  3.  Tenancies  from  year  to  year.  4.  Estates 
at  sufferance. 

2.  It  has  been  stated  that,  after  the  Conquest,  the  demesnes 
of  the  lords  of  manors  were  generally  cultivated  by  their  vil- 
leins, to  whom  small  portions  of  lands  were  allotted  for  their 
support  and  maintenance,  to  be  held  at  the  mere  will  of  the 
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lord.  But  as  to  those  persons  whose  condition  was  free,  it  be- 
came customary  to  grant  them  lands  for  a  certain  number  of 
years,  to  be  held  in  consideration  of"  a  return  of  corn,  hay,  or 
other  portion  of  their  crops ;  by  which  they  acquired  a  certain 
interest  in  their  lands,  though  much  inferior  to  an  estate  of  free- 
hold. Thus  Bracton  says, —  Voterit  eiiim  quisterratu  aliciii  con-  27.  a. 
cedere  ad  lerniiuii/n  antioruin,  el  ilk  eandein  infra  terminuni  ilium 
alteri  dare.     And  a  tenant  for  years  was  called  Firmarius. 

3.  This  estate  is  thus  described  by  Littleton,  —  "  Tenant  for  Description  of. 
term  of  years   is,  where  a  man  letteth   lands   or  tenements  to 

another  for  term  of  certain  years,  after  the  number  of  years  that  is 
accorded  between  the  lessor  and  the  lessee,  and  the  lessee  entereth 
by  force  of  the  lease,  then  is  he  tenant  for  years."  And  if  an 
agreement  be  made  for  the  possession  of  lands  for  half  a  year,  u.  s.  67. 
or  a  quarter,  or  any  less  time,  the  lessee  is  considered  as  tenant 
for  years,  and  is  so  stiled  in  all  legal  proceedings  ;  a  year 
being  the  shortest  period  of  which  the  law  will  in  this  case  take 
notice. 

4.  Where  an  estate  is  limited  to  a  person  for  twenty-one  years,  i  inst.45.  b. 
if  J.  S.  shall  so  long  live,  it  is  an  estate  for  years  only  ;  not  an 

estate  for  the  life  of  J.  S.,  because  there  is  a  fixed  period,  be- 
yond which  it  cannot  last. 

5.  Where  a  person  devises  lands  to  his  executors  for  payment   l  Inst.  42.  a. 

'  .  ,  ,1        8Rep.96.  a. 

of  his  debts,  or  until  his  debts  are  paid  ;  the  executors  only  take   Corbet's  case, 

an  estate  for  so  many   years   as   are  necessary  to   raise  the  sum   i  p.^wms!  509. 

required.     It  is   the  same   where  an  estate  is  devised  till  such  518.  2  Vem. 

time  as  a  particular  sum  shall  be  raised   out  of  the  rents  and  5  East,  162. 

profits  thereof. 

(J%  Lord  Coke  says,  an  estate  for  years  is  frequently  called  a  l  Inst.  45.  b. 
term,  terminm,  which  signifies  not  only  the  period  of  time  for 
which  it  is  to  continue,  but  also  the  estate  and  interest  that 
passes  for  that  period.  And  every  estate  or  term  for  years  must  Tit.  32.  c.5. 
have  a  certain  begiiming,  and  a  certain  end,  which  must  be  as- 
certained at  the  time  when  the  estate  is  created,  either  by  the 
express  limitation  of  the  parties,  or  by  a  reference  to  some  col- 
lateral act,  which  may,  with  equal  certainty,  measure  its  con- 
tinuance. 

7.  There  is  a  tenure  between  the  lessor  and   his  lessee  for  Lit.  s.  132. 
years,  to  which  fealty  is  incident ;  and   also  a  privity  of  estate 
between  them. 
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8.  Notwithstanding  the  permanent  interest  of  tenants  for 
years,  yet  their  jjossession  was  esteemed  of  so  little  consequence 
that  they  were  rather  considered  as  the  bailiffs  or  servants  of  the 
lord,  than  as  having  any  estate  in  the  land.  Their  interests 
might  be  defeated  by  a  recovery  in  a  real  action  ;  because  the 
recoveror  was  supposed  to  come  in  by  a  title  paramount,  there- 
fore not  bound  by  the  contracts  of  the  prior  possessor.  This 
was  altered  by  the  statute  of  Gloucester,  6  Edw.  1.  and  the  sta- 
tute 21  Hen.  8.  by  which  tenants  for  years  are  enabled  to  falsify 
recoveries  had  by  collusion. 

9.  While  estates  for  years  might  be  defeated  by  a  recovery, 
it  is  no  wonder  that  they  were  usually  very  short ;  and  Lord 
Coke,  upon  the  authority  of  the  Mirror,  says,  that  by  the  an- 
cient law  no  lease  was  allowed  for  more  than  forty  years  ;  be- 
cause a  longer  possession,  especially  when  given  without  livery, 
declaring  the  nature  and  duration  of  the  estate  created,  might 
tend  to  defeat  the  inheritance.  But  Sir  W.  Blackstone  ob- 
serves, that  this  law,  if  it  ever  existed,  was  soon  antiquated  ;  for, 
in  Madox's  collection  of  ancient  charters,  there  are  some  leases 
for  years  of  an  early  date,  which  considerably  exceed  that 
period.  That  terms  for  three  hundred  and  a  thousand  years 
were  certainly  in  use  in  the  time  of  Edw.  3.  and  probably  in  that 
of  Edw.  1.  And  it  appears  certain  that  after  the  statutes  by 
which  terms  for  years  were  protected  from  the  operation  of 
feigned  recoveries,  long  terms  were  frequently  created  for  the 
purpose  of  defrauding  the  lord's  right  of  wardship,  relief,  and 
other  feudal  incidents.  And  in  modern  times  they  have  been 
still  more  extensively  introduced  in  mortgages  and  family 
settlements. 

10.  A  tenant  for  years  is  not  said  to  be  seised  of  the  lands, 
the  possession  not  being  given  to  him  by  the  ceremony  of  livery 
of  seisin.  Nor  does  the  mere  delivery  of  a  lease  for  years  vest 
any  estate  in  the  lessee,  but  only  gives  him  a  right  of  entry  on 
the  land ;  when  he  has  actually  entered,  the  estate  becomes 
vested  in  him,  and  he  is  then  possessed,  not  properly  of  the  land, 
but  of  the  term  for  years  ;  the  seisin  of  the  freehold  still  remain- 
ing in  the  lessor.  And  it  has  been  stated  that  the  possession  of 
a  lessee  for  years  is  considered  as  the  possession  of  a  person  en- 
titled to  the  freehold. 


Title  Vni.   Eslulajor  Years.   CM.  I,  4.  11  —  15.  225 

11.  The  distinction   between   the   possession   of  a  tenant  for 
years,  and  the  seisin  of  the  freehold,  was  fully  established  in 
Braclon's  time,  who  says  tliat  if  a  person    first  creates  a  term  of  Lib.  2.c.  18. 
years,  and  afterwards    enfcolls  another  of  the  same  tenement, 

with  livery  of  seisin,  both  estates  shall  stand.  Quia  bene  sese 
compatiuntur  de  eddem  re  dua  possessiones,  diim  tamen  ex  diversis 
causis,  siciit  traditio  adjirtnam,  el  traditio  in  feodo. 

12.  No  estate   for  years  can   be  created   by  a  lease,  or  other  But  must  make 
common  law  conveyance,  without  an  actual  entry  made  by  the  1  inst.  46.  b. 
person  to  whom  the  land   is  granted  ;  for,  althougii  the  grantor  ^^"^^^b  ^ 
has  done  every  thing  necessary  on   his  part  to  complete  the  con-  Leases,  M. 
tract,  so  that  he  can  never  afterwards  avoid  it  ;  yet  till  there  is 

a  transmutation  of  the  possession,  by  the  actual  entry  of  the 
grantee,  it  wants  the  chief  mark  and  indication  of  his  consent, 
without  which  it  might  be  unwarrantable  to  adjudge  him  in 
actual  possession  to  all  intents  and  purposes ;  and  for  this  reason 
the  law  does  not  cast  the  immediate  and  actual  possession  on 
him  till  he  enters ;  neither  has  the  grantor  a  reversion  to  grant 
till  such  entry. 

13.  Upon  the  execution  of  a  lease,  the  lessee  acquires  an  in-  1  Inst.  46.  b. 
terest,  called   an  inleresse  termini,  which  he  may  at  any   time 

reduce  into  possession  by  an  actual  entry.  This  may  be  made 
not  only  by  the  lessee  himself;  but,  in  case  of  his  death,  by  his 
executors  or  administrators. 

14.  It  should,  however,  be  observed  that,  in  consequence  of  Tit.  11.  c.  4. 
the  operation  of  the  Statute  of  Uses,  an  estate  for  years  may  now 

be  created  without  an  entry. 

[As  where  a  freehold  estate  is  conveyed  to  A.  and  his  heirs,  to 
the  use  of  B.  for  ninety-nine  years,  with  remainder  to  the  grantor 
in  fee  :  in  this  case  A.  has  only  a  momentary  seisin  to  serve  the 
use  which  is  executed  in  B.,  and  to  which  the  statute  instantly 
annexes  the  possession  and  legal  estate,  without  B.'s  actual 
entry.] 

15.  If  the  lessee  enters  before  the  time  when  the  estate  for  An  entry  before 

i  -i-j---  1  ,■  r  the  lease  besrins 

years  is  to  commence,  it  is  a  disseisin  ;  and  no  continuance  of  ^g  ^  disseisin. 
possession,  after  the  commencement  of  the  term,  will  purge  it,  or 
alter  the  estate  of  the  lessee.  But  such  entry  of  the  lessee,  be- 
fore the  commencement  of  the  term,  will  not  divest  or  turn  such 
term  to  a  right;  so  that  the  lessee  of  the  term  may  assign  it 
over. 

\oi..  I.  Q 


226 

Ilemmings  v. 
Brabazon, 
1  Lev.  45. 


Bridg.  PiC]).  1 . 


Waller  v. 
f'ampian, 
Cio.  Eliz.  906. 
9  \in.  Ah.  992 


Estates  for 
years  may 
commence  in 
fitturo. 

Tit.  1.  s.  32. 


And  be  assign- 
ed before  entry. 


Bac.  Ab. 
Leases  M. 


Wheeler  v. 
Thoroiigiigood, 
Cro.  Eliz.  127. 
1  Leon.  118. 


Title  Vlll.  Estate  for  Years.  C/t.  I.  s.  lb'— 20. 

16.  A  made  a  lease  to  B.  on  the  23d  of  September,  to  hold  to 
him  for  twenty-one  years  from  INlichaelmas  following.  The 
lessee  entered  before  Michaelmas,  and  continued  in  possession 
for  some  years  ;  then  the  lessor  re-entered  ;  the  lessee  being  out 
of  possession,  assigned  over  the  term  to  the  plaintiff's  lessor, 
who  brought  an  ejectment.  Judgment  was  given  for  the  plain- 
tiff; and  the  Court  held,  that  the  term  not  being  to  begin  till 
Michaelmas,  this  was  till  then  a  future  interest;  that  the  lessee's 
entry  before  was  a  disseisin,  not  a  possession  by  virtue  of  the 
lease. 

17.  Where  the  commencement  of  an  estate  for  years  is  limited 
from  a  time  past,  and  the  lessee  was  in  possession  prior  to  that 
period,  it  shall  be  intended  that  he  entered  and  occupied  before, 
by  agreement ;  therefore  it  is  not  a  disseisin. 

18.  An  estate  for  years  may  be  created  to  commence  injuturo, 
though  an  estate  of  freehold  cannot ;  for  where  an  estate  for 
years  is  created  to  commence  in  fuiuro,  the  freehold  is  not  there- 
by put  in  abeyance,  but  still  continues  in  the  lessor,  so  that  he 
is  capable  of  answering  the  precipes  of  strangers  which  may  be 
brought  against  him.  And  before  the  abohtion  of  military 
tenures,  he  was  liable  to  perform  the  services  that  were  due  for 
the  feud. 

19.  Where  an  estate  for  years   is  granted  to  commence    in 
futuro,  it  cannot  of  course  be  executed  by  an  immediate  entry, 

as  that  would  be  a  disseisin  ;  it  is,  therefore,  only  an  interesse 
termini:  but  still  the  lessee  may  assign  it  over;  and  even  if  a 
stranger  enters  by  wrong,  yet  such  grant  will  transfer  the  lessee's 
power  of  entry,  and  right  of  reducing  the  estate  into  possession. 
For  till  the  entry  of  the  lessee  the  estate  is  not  executed,  but 
remains  in  the  same  plight  as  it  was  when  the  lease  was  made  ; 
so  that  no  intermediate  act,  either  of  the  lessor,  or  of  a  stranger, 
can  divest  or  disturb  it :  because  whoever  comes  to  the  possession, 
whether  by  right  or  by  wrong,  takes  it  subject  to  such  future 
charge,  which  the  lessee  may  execute  whenever  he  thinks  fit,  as 
by  a  title  prior  and  paramount  to  all  such  intermediate  violations 
of  the  possession. 

20.  A  person  made  a  lease  for  years,  to  commence  at  a  future 
period;  after  the  expiration  of  that  time,  but  before  any  entry  by 
tlie  lessee,  the  lessor  being  still  in  possession,  the  lessee  granted 
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over  his  term  and  interest.     Resolved,  that  the  grant  was  good  ;  Saffin'scase, 
because    the  interesse   termini   of  the   lessee  was   not  divested  g^  45 
or  turned  to  a  right,  but  continued  in   hini  in  the  same  manner  Co.  Lit.4G.  b. 
as  when  it  was  first  granted  ;  and  was  so  transferred  over  to 
another,  who  by  his  entry  might  reduce  it  into  possession  when- 
ever he  pleased. 

21.  If,  however,  a  person  entitled   to  an  estate  for  years,  to  Cro.  Eliz.  15. 
commence  in  futuro,  once  enters,  and  is  put  out  of  possession,  5  Rep.  124.  a. 
he  cannot  afterwards  grant  over  his  term  to  a  stranger  :   for  by 

his  entry  the  estate  for  years  was  actually  executed  ;  and,  being 
after  tliat  defeated  by  the  entry  of  a  stranger,  the  lessee  has 
only  a  right  of  entry  left  in  him  ;  which  tlie  policy  of  the  law 
will  not  suffer  him  to  transfer  over  to  a  stranger,  no  more 
than  a  right  of  action  ;  lest  such  transfer  should  encourage 
maintenance. 

22.  Though  an  estate  of  freehold  cannot  be  made  to  cease  by  -^lay  determine 

.by  proviso. 

the  direction  of  the  parties,  but  must,  except  in  the  case  or  uses, 
be  taken  from  the  person  in  whom  it  is  vested,  by  means  some- 
what similar  to  those  by  which  it  was  given  to  him  ;  yet  it  is 
otherwise  in  the  case  of  an  estate  for  years:  as  that  may  be  llnst.  214.  b. 
made  to  cease  by  a  proviso  in  the  conveyance  itself,  upon  the 
performance  of  any  particular  act.  The  practice  in  con- 
veyancing has  therefore  long  been,  where  terms  for  years  are 
created,  to  insert  a  proviso,  that  when  the  trusts  of  the  term  are 
satisfied,  the  term  itself  shall  cease  and  determine. 

23.  Estates  for  years  are  considered   in  law  as  chattels  real.  Are  chattels 

.  real. 

being  an  interest  in    real    property,   of  which    they  have  one   iinst.  118.  b. 

quahty,  immobility,  which  denominates  them  real:    but   want 

the  other,  namely,  a  sufficient    legal   indeterminate  duration ; 

the  utmost  period   for  which  they  can  last  being  fixed  and  de-  Tit.  l.s.  11. 

termined. 

Catalta  diciintur  omnia  bona  mobilia,e.t  immobilia,  qu(B  nee  feuda  Spelm.  Gloss. 

...  voce  catalla, 

sunt  nee  libera  tenementa. 

24.  In  consequence  of  this  principle,  estates  for  years  do  not  And  vestia 
descend  to  the  heir  of  the  person  who  dies  possessed  of  them : 

but  vest  in  his  executors  or  administrators,  like  any  other  chattel. 
And  although  lands  are  now  frequently  demised  for  five 
hundred  or  a  thousand  years,  yet  the  succession  continues 
the  same. 

q2 
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1  Inst.  9.  a.  25.  If  a  lease  for  years  be  made  to  a  bishop,  parson,  or  other 
■   *  ^'               sole  corporation,    and    his    successors,    yet   it   will  go  to  the 

executors  of  the  lessee ;  because  a  term  for  years  being  a 
chattel,  the  law  allows  none  but  the  personal  representatives 
to  succeed  thereto;  nor  can  this  mode  of  succession  to  a  chattel 
be  altered  or  controlled  by  any  limitation  of  the  party.  The 
King,  however,  by  his  prerogative,  may  transmit  a  chattel  to  his 
successors. 

2  Comm.  5()fi.         26.  Estates  for  years  pass  from  executor  to  executor  in  in- 
^07.  ' '      "      jiuitum :  but  whenever  the  course  of  representation  from  executor 

to  executor  is  interrupted  by  one  administration,  it  then  becomes 
necessary  for  the  ordinary  to  commit  administration  afresh  of 
the  goods  of  the  person  who  was  last  possessed  of  the  term,  in 
his  own  right,  not  administered  by  the  former  executor.  A 
limited  or  special  administration  only  may  also  be  granted, 
namely,  of  certain  specific  effects;  and  it  is  a  common  practice 
to  obtain  a  special  administration  of  a  term  for  years. 
Dyer  23.  b.  27.  Where  there  are  several  executors,  who  all  prove  the  will, 

1  Atk.  460.    '    they  have  a  joint  and  several  interest  in  all  the  goods  and  chat- 

tels of  the  testator;  therefore  a  disposition  by  one  of  them  only 
of  a  term  for  years  is  good.  But  one  administrator  cannot  con- 
vey an  interest  so  as  to  bind  the  other. 

Cases  ami  Opi-        28.  Where  a  person  appoints  two  or  more  executors,   if  only 

nuMis,  o.  .  ^^^  of  them  proves  the  will,  he  alone  will  become  entitled  to  any 
terms  for  years  whereof  the  testator  died  possessed,  and  may 
assign  them  accordingly. 

AVentw.  Ex.  34.  29.  An  executor  may  assign  a  term  for  years  before  he  has 
proved  the  will :  but  the  will  must  be  afterwards  proved  in  the 
Ecclesiastical  Court  having  jurisdiction  over  the  place  where  the 
lands  lie,  otherwise  it  will  have  no  effect  as  to  the  term. 

I(lcm22G.  30.  Where  a  term  for  years  is  specifically  devised,  the  assent 

of  the  executor  is  necessary.  But  if  the  legatee  disposes  of  the 
term  at  any  future  period,  the  assent  of  the  executor  will  be  pre- 
sumed. 

Kwen.Coibett,       31.    A  purchaser  of  a  term   for  years  from  an  executor  is  not 

2  P.Wiiis.  I4h.  |jQ,^,,ij  to  see   to  the  application  of  the   purchase   money;   even 

thouoh  the  term  be  charged  with  the  payment  of  a  particular 
debt,  or  specifically  bequeathed  ;  because  terms   for  years  are 
subject  to  the  payment  of  all  debts,  in  the  first  instance. 
1  lust.  351.  a.         32.  By  the  statute  of  Frauds,  29  Cha.  2.  c.  3.  s.  25.   a  hus- 
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band  may  administer  to  his  deceased  wife;  and  is  entitled  for 
his  own  benefit  to  all  her  chattels  real,  whether  actually  vested 
in  her,  and  reduced  into  possession,  or  contingent,  or  recover- 
able only  by  action  or  suit.  And  it  is  now  settled  that  the  re- 
presentative of  the  husband  is  entitled  as  much  to  this  species  of 
his  wife's  property,  as  to  any  other;  and  that  the  right  of  ad- 
ministration follows  the  right  of  the  estate,  and  ought  in  case  of 
the  husband's  death,  after  the  wife,  to  be  granted  to  the  next  of 
kin  of  the  husband.     And  if  administration  de  bonis  non  of  the  Squil)  «.  Wyn, 

.^    .        ,       .        ,   ,  ,  .    1  ,        .  .        .        r       .1  li'.Wins.  378. 

Wife  IS  obtained  by  any  third  person,  he  is  a  trustee  tor  the  re- 
presentatives of  the  husband. 

33.  The  husband  of  a  woman  possessed  of  a  chattel  real  is  also 
entitled  to  dispose  of  it  by  assignment,  but  not  by  will.  If, 
however,  he  does  not  execute  his  power,  and  his  wife  survives 

him    it  will  belono-  to  her.     But  if  the  husband  be   an   alien  Anon.  9  ]Mud. 

he  will  not  acquire   any  right  to  a  term  of  years  belonging  to  i^\  104. 

1-  -c  Tit.o.c.  1.S.27. 

his  wite. 

34.  An  estate  of  freehold  cannot  be  derived  from  a  term  for  A  freehold  can- 

_,,  -  i     1     r        IT  i        r         1  not  be  derived 

years.     Thus  where  a  rent  was  granted  tor  hte,  out   ot  a  long  f^.^  a  term. 
term  for  years,  it  was  resolved  to  be  a  good  charge  as  long  as-  J^^iep.l^.'a. 
the  term  lasted  :  but  that  it  was  only  a  chattel,  and  not  a  free-   25.  a. 
hold  estate;  for  it  was  repugnant  to  have  a  freehold  out  of  a 
term  for  years. 

35.  Estates  from  year  to  year  will  be  treated  of  in  the 
next  title. 
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CHAP.  l\. 


IncidoUs  to  EsUtlasfor  \  cars. 


Tenants  for 
years  entitled 
to  estovers. 
1  Inst.  41.  b. 
Tit.3.c.l.s.  16. 

But  cannot 
commit  waste. 


Tit.  3.  c.  2. 


Lit.  s.  71. 
1  Inst.  57.  a. 


Idem  54.  b. 


Sect.  24.  BatnotEntailetl. 

28.  Merged  by  an  Union  wilh  the 
Freehold. 

31 .  [But  not  be/ore  entry  of  Ter- 
mor, it  being  then  an  iiite- 
resse  Termini. 

S4.  By  Surrender. 

43.  Terms  merge  in  Terms.'\ 

47.  Equity  Relieves  agamst 
Mergei . 

.50.  Hoiv  Forfeited. 


Sect.     1.  Tenants  for  Years  entitled  to 
Estovers, 
2.  But  cannot  commit  Waste. 
12.  Clause,  ivithovt  Impeachment 

of  Waste. 
16.  Accidents  by  Fire. 

18.  When    Entitled    to    Emble- 

ments. 

19.  Estates  for   Years  subject  to 

Debts. 

20.  Of  Croun  Debts. 

23 .  Alienable,  and  may  be  Limited 
for  Life,  tvith  a  Remainder 
over. 


Section  I. 

Every  tenant  for  years  has  incident  to  and  inseparable  from  his 
estate,  unless  restrained  by  special  agreement,  the  same  estovers 
to  which  tenants  for  life  are  entitled. 

2.  But  a  tenant  for  years  having  an  interest  much  inferior  to 
an  estate  for  life,  has  only  a  right  to  the  temporary  and  annual 
profits  of  the  land  ;  and  is  therefore  restrained,  as  well  as  tenants 
for  life,  from  cutting  down  timber  trees,  or  committing  any  other 
kind  of  waste. 

3.  Tenant  for  years  is  also  punishable  for  permissive  waste; 
and  is  therefore  bound  to  keep  all  houses,  and  other  buildings 
upon  the  land,  in  proper  and  tenantable  repair,  by  preserving 
the  roof  in  such  a  state  as  to  prevent  the  rain  from  falling  on  the 
timbers.  But  if  a  house  be  ruinous  at  the  time  when  the  lease 
is  made,  and  the  lessee  suffers  it  to  fall  down,  he  is  not  punish- 
able, for  in  that  case  he  is  not  bound  to  repair  it ;  yet  if  he  cuts 
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down  timber  on  the  land,  and  employs  it  in  repairing  the  house, 
he  may  well  justify. 

4.  Lord  Coke  says,  if  a  tenant  for  years  builds  a  new  house,  i  Inst.  53.  a. 
it  is  waste;  and  if  he  suffers  it  to  be  wasted,  it  is  a  new  waste. 

The  first  of  these  propositions  has  been  frequently  contradicted. 

And  Roll  lavs  it  down,  that  if  a  lessee  for  years  builds  a  new  22  Vin.  Ab.439. 

,      ,       ,        .  ,  .If  -^  •  .    Hob.  234. 

house  upon  the  land,  where  there  was  not  any  betore,  it  is  not 

waste,  being  for  the  benefit  of  the  lessor. 

5.  The  Statutes  of  Marlbridge  and  Gloucester,  which  have  Tit.3.c.2.s.26. 

been  already  stated,  extend  to  tenants  for  years  ;  so  that  they  Attersol  y, 

,  .        ^  Stevens, 

are  liable  to  the  same  actions,  and  the  same  penalties  tor  waste   i  Taunt.  133. 

committed,  as  tenants  for  life. 

6.  If  a  woman  possessed  of  a  term  for  years  takes  husband, 
who  commits  waste,   and  the  wife  dies,  the  husband   shall  be 
charged  in  an  action  of  waste  ;    because  by  the  marriage  he  be-  i  !"*'•  ^4.  a. 
came  entitled  to  the  term. 

7.  It  is  enacted  by  the  statute  11  Hen.  6.  c.  5.  that  where  a 
tenant  for  years  assigns  over  his  estate,  and  continues  in  the  re- 
ceipt of  the  profits,  an  action  of  waste  shall  lie  against  him.     In 

a  case  upon   this  statute  in  3(i  Eliz.,  it  was  resolved,  1.  That  Booth's  case, 
every  assignee  of  the  first  lessee,  mediate  or  immediate,  was  ""    ^'^' 
within  the  act.     For  the  statute  was  made  to  suppress  fraud  and 
deceit,  therefore  should  be  taken  beneficially.     2.  That  the  per- 
son in  remainder  was  within  the  act,  as  well  as  the  person  in  re- 
version ;  because  in  equal  mischief. 

8.  Where  there  is  a  tenant  for  years,  remainder  for  life,  re-  Moilmeux  i;. 

•^  I'owell, 

mainder  in  fee,  and  the  tenant  for  years  commits  waste  ,•  though  3  P.  Wms.  267. 

the  remainder-man  for  life  cannot  bring  an  action  of  waste,  as 
not  having  the  inheritance,  yet  he  is  entitled  in  equity  to  an  in- 
junction. If  the  waste  be  of  a  trivial  nature,  and  a  fortiori  if  it 
be  meliorating  waste,  as  by  building  on  the  premises,  the  Court 
will  not  enjoin ;  nor  if  the  reversioner  or  remainder-man  in  fee 
be  not  made  a  party,  who  possibly  may  approve  of  the  waste. 

9.  The  Court  of  Chancery  will  not  entertain  a  bill  against  a 
tenant  for  years  after  he  lias  assigned  his  term,  with  the  consent 
of  the  lessor,  for  an  account  of  timber  cut  down  by  him,  and 
without  praying  an  injunction. 

10.  A  bill  was  brought  for  an  account  of  timber  cut  down  by  Jesus  Coll.  v. 
the  defendant,  and  of  the  profit  of  sonic  stones  carried  off  the  3  .\tk.'262. 
premises   by   him   also,    while   tenant  ;   he    having  afterwards 
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assigned  his  term,  with  the  consent  of  the  plaintiffs,  his  lessors, 
to  a  third  person  :  and  consequently  no  prayer  for  an  injunction 
to  slay  waste. 

Lord  Hardwicke.— "  The  question  is,  whether  a  bill  can  be 
brou"-ht  here  aoainst  a  tenant,  after  the  estate  is  gone  out  of 
him,  for   an  account  of  waste    committed,  where  there  is   no 
prayer  of  an  injunction.  I  am  of  opinion  that  such  a  bill  is  impro- 
per, nor  has  any  authority  been  cited  to  support  it.     Waste  is  a 
tort,  and  punishable  as  such  ;  and  the  party  has  also  a  remedy 
for  the  trees  cut  down,  by  an  action  of  trover.     The  staying  waste 
is  a  specific  remedy ;  and  while  the  lessee  continues  tenant,  it 
is  to  prevent  a  mischief  for  which,  when  done,  an  adequate  satis- 
faction by  way  of  damages  cannot  in  many  instances  be  given. 
This   is  the  ground  of  the  jurisdiction    of  this   Court  in  such 
cases  ;  and  the  Court  having  such  ground,  will,  in  order  to  pre- 
vent a  double  suit,  and  as  incident  to  the  other  relief,  decree  an 
account  of  the  timber  felled,  or  the  waste  done.     This  is  a  gene- 
ral principle  to  prevent  suits  ;  and  as  some  decree  must  be  made, 
the  Court  will  make  a  complete  one.     But  without  such  a  foun- 
dation there  is  no  precedent  of  the  Court's  decreeing  damages; 
and  I  think  it  would  be  very  improper  to  do  it,  as  it  would  tend 
to   great  vexation  and   oj>i)ression    of  tenants:    and  I  am  glad 
no  such  precedent  is  to  be  found,  for  the  cases  cited  do  not 
Whitfield  );.        come  up  to  the  present.     In  2  P.  Wras.  240.  it  is  not  clear  that 
fT's'  1?"^"      "o  injunction  was  prayed.     If  there  was,  then  it  is  but  a  com- 
mon case ;  if  there  was  not,  then  the  plaintiff"  was  entitled  to  a 
moiety  of  the  timber  against  the  defendant,  and  therefore  proper 
matter  of  account  only  between  them.     As  to  1  P.  Wms.  406., 
the  bill  was  against  an  executor  for  an  account  of  assets  ;  and  in 
a  case  of  a  mine,  which  differs  from  timber  or  other  waste,  it  being 
a  sort  of  trade,  and  proper  for  an  account,  not  trover :  and  the 
Court  has  decreed  accounts  in  cases  of  mines,  which  they  would 
not  do  in  any  other  for  that  very  reason  ;  and  because  a  better 
remedy  can  be  given  here  than  at  law,  by  decreeing  inspections 
under  ground,  &c.     And  here,  if  the  plaintiffs  have  a  right,  they 
may  have  their  action  of  trover." 

11.  If  a  lessee  for  years  commits  waste  and  dies,  no  action  of 
waste  will  lie  against  his  executors  or  administrators.  But  the 
executors  or  administrators  of  a  tenant  for  years  are  punishable 
for  waste  done  while  they  are  in  possession. 


2  Inst.  302. 


Title  VIII.  Estate  for  Years.  Ch.  IT.  s.  12—18.  233 

12.  Where  the  clause,  without  impeachment  of  waste,  is  in-  Clause,  without 

,.,  -  -111  1  re     ^  \.  impeachment  of 

serted  in  a  lease  for  years,  it  will  have  the  same  enect  as  where  ^/sie. 
it  is  inserted  in  the  conveyance  of  an  estate  for  life.     And  the  xit.  3.  c.  2. 
Court  of  Chancery  will  in  general  restrain  the  import  of  it,  in 
the  same  manner.     Thus  a  tenant  for  years,  though  without  im- 
peachment of  waste,  will  not  be  allowed  to  dig,  and  carry  away 
the  soil  for  the  purpose  of  making  bricks. 

IS.Tlie  Bishop  of  London  made  a  long  lease  of  some  lands  at  Ep.  London  v. 

.         Webb, 
Ealing,  in  Middlesex,  without  impeachment  of  waste  ;  of  which   i  p.Wms.527. 

there  were  about  twenty  years  unexpired.     The  lessee  agreed 

with  some  brick-makers,  that   they  might  dig  and  carry  away 

the  soil.     The  bishop  applied  to  the  Court  of  Chancery  for  an 

injunction,  which  was  granted. 

14.  The  Court  of  Chancery  will  not  permit  a  tenant  for  years, 
though  without  impeachment  of  waste,  to  fell  timber  just  before 
the  expiration  of  the  lease. 

15.  A  lease  was  made  bv  a  bishop  for  twenty-one  years,  with-  Abraham  v. 

•^    ^ ,  '  ,  •   ,      1  Bubb,  2  Freera. 

out  impeachment  of  waste,  of  lands  upon  which  there  were  seve-  63. 

ral  timber  trees.  The  tenant  had  not  cut  down  any  of  them,  till 
about  half  a  year  before  the  expiration  of  his  term  ;  but  then  be- 
gan to  fell  them.  Upon  an  application  to  the  Court  of  Chan- 
cery, an  injunction  was  granted  against  him.  For  although  he 
might  have  felled  trees  every  year,  from  the  beginning  of  the 
term,  and  then  they  would  have  been  growing  up  gradually  :  yet 
it  was  unreasonable  that  he  should  let  them  grow  till  near  the 
end  of  his  term,  and  then  cut  them  all  down,  {a) 

16.  Tenants  for  years  are  exempted  by  the  stat.  6  Ann,  which  Accidents  by 

— ■ ^ — ■ —  ~~  — : ~"     ^"  fire. 

has  been  already  stated,  fromall  actions  for  damages  on^ccount  Tit.  3.  c.  2. 

„         .  ,      i   1   r-  '  Com.  Rep.  629 . 

of  accidental  tire. 

17.  In  a  modern  case,  where  there  was  a  covenant   in  a  lease  Bullock  i. 
for  years  of  a  house,  to  rebuild,  without  any  exception  ;  and  the  g  Tani'ii.  650. 
house  was  burnt  down  by  accident:  it  was  held  that  the  lessee  Py™  r.Biack- 

•'  _  ,  burn, 

was  bound  to  re-build  it  :  [so  where  the  covenant  is  to  repair.]     3  Ves.  34. 

18.  Where  the  determination  of  an  estate  for  years  is  certain.   When  entitled 

,  to  emblements. 

as  where  lands  are  let  for  twenty-one  years,  or  any  other  num- 
ber, the  tenant  is  not  entitled  to  emblements  ;  because  it  was  Tit.2.  c.i. 
his  own  folly  to  sow,  when  he  knew  he  could  not  reap.     But  iinst.55.  b. 
when  the  determination  of  an  estate  for  years  depends  on  an  un- 

(a)  [Upon  the  subject  of  waste  as  between  landlord  and  tenant,  see  the  cases  col- 
lected in  Coinyn's  Landlord  and  Tenant,  Book  2,  ch.  1.  s.  2.] 
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Daviesu. Con-     Certain   event;    as   where  a   tenant  for  life  lets  the  lands  for 

l6^East.7i!'  '  y^^^'S'  ^^'  where  a  term  of  years  is  made  determinable  on  the 
death  of  a  particular  person;  there  the  tenant  will  be  entitled  to 
emblements,  in  the  same  manner  as  a  tenant  for  life.     If,  how- 

Oland  V.  Burd-    cver,  an  estate  for  years  determines  by  the  voluntary  act  of  the 

^^"^''Vv    A^r^      tenant  himself,  as  if  he  commits  a  forfeiture,  he  will  not  be  en- 
Cro.  Ehz.  460.  '  ' 

titled  to  emblements. 
Estates  for  years        19.  Estates  for  years  being  chattel  interests,  and  vesting  in 

subject  to  debts.  ~ ,     -    .  -^       — -    -     -         - 

executors  or  admmistrators,  are  subject  to  the  paymentoi  smiple 
contract  debts ;  and  are  also  liable  to  be  sold  by  execution  for 

Tit.  14.  s.  67.  the  payment  oFdebts  due  by  judgment^  But  if  a  terra  for  years 
be  assigned  to  d.  bofid  Jide  purchaser,  without  notice,  before  ex- 
ecution IS  actually  sued  out  and  delivered  to  the  sheriff,  it  cannot 
afterwards  be  taken  by  a  creditor. 

Of  crown  debts.  20.  Estates  for  years  are  also  subject  to  the  payment  of  all 
debts  due  to  the  crown,  while  such  estates  continue  in  the  pos- 
session of  the  debtor.  But  it  has  been  long  settled  that  a  bona 
Jide  assignment  of  a  term  for  years,  before  any  execution  awarded 
by  the  crown,  is  good. 

Fleetwood's  21.  Sir  W.  Fleetwood  being  possessed  of  a  house  for  a  term  of 

8  Kep.  171.  years,  was  appointed  receiver-general  of  the  court  of  wards,  and 
entered  into  bonds  to  the  crown  to  render  a  yearly  account. 
Having  become  indebted  by  reason  of  his  office,  he  afterwards 
sold  the  house.  The  question  was,  whether  this  house  was  ex- 
tendible for  the  debt  ?  It  was  resolved  that  the  sale  should 
bind  the  crown,  because  it  was  but  a  chattel,  and  there  was  no 
covin  in  the  case.  That  a  sale  bona  fide  of  chattels  was  good 
after  judgment,  but  not  after  execution  awarded.  And  Lord 
Coke  said,  that  a  receiver  or  other  accountant  shall  not  be  in  a 
worse  case  than  a  felon  or  traitor,  who  may,  after  felony  or  trea- 
son, and  before  conviction,  sell  bona  Jide  for  his  sustenance,  his 
chattels,  be  they  real  or  personal. 

8  Rep.  171.  a.  22.  It  was  resolved  in  an  old  case,  where  the  king's  debtor 
took  a  lease,  to  him  and  his  wife  for  years,  and  before  execution 
the  husband  died,  that  execution  might  be  sued  against  the  wife. 
For  it  was  the  act  of  the  husband,  who  had  power  over  the  term 

Vide  '>  Roll         ^^  ^'^^  iixn^  of  his  death.     And  his  wife  came  into  it  without  va- 

Ab.  157.  luable  consideration  :  and  quodanimodo  continued  in  of  the  in- 

terest of  her  husband. 

Alienable.  23.  [A  lessee  may  part  with  his  whole  term,  unless  restrained 
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by  a  particular  agreement ;  so  he  may  lease  a  part  of  it ;  in  the 
former  case  it  will  be  an  assignment,  in  the  latter  an  underlease. 
And  although  a  lessee  cannot  limit  his  term  by  way  of  remainder 
in  the  proper  sense  of  that  word,  yet  by  assigning  it  to  a  trustee  i  i?urr.  im. 
upon  trusts,  or  by  executory  bequest,  interests  in  the  nature  of 
remainders,  may  be  created  by  deed  or  will.] 

By  the  old  law,  a  oiftof  a  term  for  years,  like  that  of  any  May  be  limited 

•'  '        rt  J  for  life,  Willi  a 

other  chattel,  for  an  hour,  was  a  gift  of  the  whole  estate  and  m-  remainder  over. 
terest ;  therefore   there  could  be  no  subsequent  limitation  of  a  Dyer  74. 18. 
term  for  years,  after  an   estate  was  carved  out  of  it.     But  this 
was  soon  altered ;  and  it  has  been  long  settled  that  a  term  for 
years  may  be  limited  to  a  person  for  life,  with  a  limitation  over 
to  any  number  of  persons  in  esse  for  life  ;  [and  it  may  also  be  xit.  38.  c.  19. 
limited  to  a  person  not  in  esse,  or  not  ascertained,  provided  such 
limitation  take  effect,  if  at  all,  within  a  life  or  lives  in  being,  or 
twenty-one  years  after.] 

24.  Terms  for  years  cannot,  however,  be  entailed.     1.  Because  But  not  en- 

„       _       .      -     .  c   ■    I         tailed. 

they  are  not  within  the  statute  De  Bonis,  bemg  estates  ot  inhe-  Dyer7.  a.  8. 
ritance.     2.  Because  if  a  (//miv  intail  of  a  term  for  years  were  Tit.  2.  c.  l. 
allowed  it  would  be  unalienable,  as  no  fine  or  recovery  could  be  4Mad.  361. 
had  of  a  term ;  so  that  the  disposition  of  a  term  for  years  to  a  ^^  ^  ^'-  '^^' 
person  and  the  heirs  of  his  body,  is  a  disposition  of  the  entire  g^J/jj;,'^;,^,^"- 
interest  in  the  term.  2  Swanst.  454. 

25.  A  distinction  has  been  made  by  Lord  Coke  between  a  8  Rep.  87.  a. 
limitation  of  a  term  in  gross,  or  subsisting  term,  to  a  man  and 

the   heirs    of    his  body,   and   a  similar  limitation   of  a  term 
de  novo.     In  the  first  case  the  residue  of  the   term  will  vest  in  Leventhorpe 
the  executors   of  the  person  to  whom   it  is  so  limited.     But  V  Roll. Ab.  831. 
in  the  latter  case    he    was  of   opinion    that  the    term   would 
only  continue  as  long  as  the  person  to  whom  it  was  limited  had 
heirs  of  his  body,  and  that  upon  failure  of  such  heirs  the  term 
would  cease.     This  distinction  has  been  long  since  exploded  ;  {^"^""^^//^g^g 
and  it  is  now  settled,  that  where  a  term  for  years  is  limited  to  a   13  Rep.  78. 
person  and  the  heirs  of  his  body,  it  will  continue,  though  the  per- 
son to  whom  it  is  so  limited  should  die  without  issue. 

26.  A.  Pile,  by  indenture  demised  lands  to  a  trustee,  his  ex-  iiayterr.  Rod, 
ecutors,  and  administrators,  for  ninety-nine  years,  in  trust  for 
himself  and  his  wife  for  their  lives,  and  the  life  of  the  survivor; 
and  after  the  death  of  the  survivor,  in  trust  for  the  heirs  of  their 
two  bodies ;  and  in  default  of  such  issue,  then  in  trust  for  the  heirs 
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of  the  survivor.  They  had  issue  one  son.  The  husband  died ;  after- 
wards the  son  died,  an  infant ;  the  mother  administered  to  her 
Imsband  and  son,  and  assigned  the  term  to  the  defendant  Rod. 
The  question  was,  who  was  entitled  to  the  trust  of  this  term  'I 
whether  it  belonged  to  the  plaintiff,  who  was  the  heir  at  law  of 
A.  Pile,  or  to  the  defendant  Rod,  as  assignee  of  the  wife  ?  It  was 
decreed  that  it  belonged  to  Rod,  and  had  not  ceased. 

27.  [Although  chattels  realand  other  personal  estate  cannot 
be  entailed,  for  the   reasons  above  stated,   yet  through  the  me- 
dium of  trusts,  and  by  executory  devise,  they  may  be  limited,  so 
as  in  a  great  measure  to  answer  the  purposes  of  entail ;  and  in- 
deed are  susceptible  of  modification,  so  as  to  be  confined  in  a 
particular  course  of  devolution,  and,  except  for  the  purposes  of 
accumulation,  rendered  unalienable  for  any  number  of  lives  in 
being,  and  twenty-one  years  after,  with  a  further  period  allowed 
for  gestation ;  at  the  end  of  which  period  the  personalty  will  vest 
absolutely  in  the  person  taking  under  the  limitation  trust  or  ex- 
ecutory bequest.  («)] 
Merged  by  an         28.  Where  a  term  for  years  becomes  vested  in  the  person  who 
the  freehold.        is  sciscd  of  the  freehold,  by  which   there  is  an  union  of  the  two 
Dyer  112.  49.     interests  in  one  person  at  the  same  time,  [and  there  is  no  inter- 
venino;  estate  between   the  term   and  the  freehold,]  the  term 
mero;es  in  the  freehold,  and  becomes  extinct. 
Chamberlain  29.  Tenant  pour  autre  vie  made  a  lease  for  yeaes,  and  died, 

BulsT.T2.  Xw'mg  iho.  cestui  que  vie ;  it  was  agreed  that  by  this  the  lessee 

for  years,  having  the  possession,  became  occupant ;  and  the  ac- 
cession of  the  freehold  merged  in  his  estate  for  years.  But  if  in 
that  case  the  lessee  for  years  had  made  a  lease  at  will,  and  then 
the  iQn-A.ni pour  autre  vie  had  died,  the  tenant  at  will  would  have 
been  the  occupant ;  consequently  the  term  for  years,  being  in 
another  person,  would  not  be  merged  ;  there  being  no  union  of 
the  term  and  the  freehold  in  one  person. 
Salmon  f.  30.  A.  seised  in  fee,  demised  to  B.  for  one  hundred  years,  to 

c7o!"ja.  619.  begin  at  a  future  time  ;  and  before  that  time  [granted  the  rever- 
sion in  fee  to  C,  who  demised  the  land  to  D.,]  for  twenty-one 
years,  to  begin  presently.     B.,  before  the  commencement  of  his 

(a)  [For  instances  of  bequests  of  peisonalty,  which  in  devises  of  real  estates  would 
give  express  or  implied  estates  tail,  see  Vol.  II.  Rop.  Legacies,  ch.  22.  sect.  1  6c  2. 
Edition  1828,  by  the  Editor  of  the  present  work.] 
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term,  assigned  it  to  A.,  who  afterwards  granted  a  rent-charge,  for 
which  the  grantee  distrained  D.  The  question  was,  whether  the 
future  term  [of  one  hundred  years]  was  drowned  in  the  inherit- 
ance, or  if  it  had  any  existence  in  A.,  so  that  he  might  thereout 
grant  the  rent ;  for  then  it  would  [have  preference  over]  the 
second  lease,  being  prior  to  it,  and  by  consequence  be  liable  to  3  prest.  Conv. 
the  payment  of  the  rent-charge.  It  was  resolved  that  the  first 
term  was  [drowned  in  the  inheritance.] 

31.  [The  language  of  the  report  in  the  above  case  is  appli- 
cable to  merger  ;  but  it  must  be  understood  as  referring  only  to 
extinguishment :  because  the  term  of  100  years  in  B.  was  only 
aninteresse  termini;   and  though,  as  such,  it  might  by  release  to  S^Bar.  &  Cress, 
the  reversioner  be  extinguished,  still,  not  being  an  actual  estate, 
could  not  properly  be  said    to  merge.     From  this  case,  it  ap- 
appears,  that  an  actual  term  intervening  between  an  interesse 
termini  and  the  reversion,  will  not  prevent  the  extinguishment 
by  release  of  the  interesse  termini,  although  had  the  latter  been  interesse  ter- 
an  actual  estate,  it  would  have  been  prevented  by  the  interven-  merge? 
ing  term.     Neither  will  the  interesse  termini  intervening  between 
a  prior  term  and  the  reversion,  prevent  the  merger  of  the  term  in 
the  reversion,  when  they  unite  in  the  same  person  in  the  same 
right. 

32.  Thus  in  the  case  of  Doe  v.  Walker,  A.  granted  a  lease  to  5_P.ar.  &  Cress. 
B.  for  21  years,  which  would  expire  at  Michaelmas,  1809;  in 
December,  1799,  A.  granted  a  further  lease  to  B.  of  the  same  pre- 
mises, for  GO  years,  to  commence  froni  Michaelmas,  1809;  A. 

died  in  December,  1800,  and  devised  the  reversion  to  B.forhfe. 
In  1806,  B.  conveyed  his  life  estate  to  C.  It  was  decided  by 
Bayley,  J.  that  the  interesse  termini  of  the  lease  of  1799,  which 
was  to  commence  in  1809,  was  not  merged  in  B.'s  life  estate. 

33.  It  would  seem  from  the  preceding  case,  that  an  interesse 
termini,  to  commence  in  futuro,  and  which  consequently  does  not 
give  an  immediate  right  to  the  possession,  is  not  discharged  or 
extinguished,  by  the  mere  accession  of  the  freehold,  devised  to 
the  person  entitled  to  the  interesse  termini,  so  long  as  it  gives  only 
a  future  right  of  possession. 

34.  Meroer  of  estates  for  years  may  take  place  in  consequence  By  surrender. 
of  a  surrender  of  them  to  the  person  in  remainder,  or  reversion; 

but  a  term  cannot  be  merged  by  surrender,  till  the  tenant  has  1  Inst.  338.  a. 

4  Bac.Ab.  216. 
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1  Inst.  332.  b. 


11  Vin.Ab.441. 
1  Roll.Ab.  934. 
and  see  Piatt  v. 
Sleap,  Cro.  Jac. 
275.     Thorn  v. 
Kewman, 
3  Swan.  603, 
Appendix. 
Vid.  Tit.  39. 
Merger,  infra, 
Vol.  \l. 


1  Inst.  338.  b. 


IJac.  Ab.  Tit. 
Lease  R. 
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entered  ;  for  before  entry,  it  is  an  iiiteresse  termini  only,  and  there 
is  no  reversion  in  which  it  can  luer^e.  If,  however,  the  lessee 
for  years  enters,  and  after  assigns  his  estate  to  another,  the 
assignee  may  merge  the  term  by  surrender,  before  entry ;  because 
by  the  entry  of  the  lessee,  the  possession  was  severed  and  di- 
vided from  the  reversion. 

The  authority  of  Salmon  v.  Swann,  before  cited,  is  an  authority 
that  an  interesse  termini  may  be  released. 

35.  Lord  Coke  lays  it  down  as  a  general  rule,  that  a  man 
cannot  have  a  term  for  years  in  his  own  right,  and  a  freehold  in 
autre  droit,  to  consist  together.  As  if  a  man,  lessee  for  years, 
takes  a  feme  lessor  to  wife,  the  term  is  merged.  But  this  pro- 
position has  been  denied,  for  in  Linsden  v.  Winsmore,  21  Jac.  1. 
it  was  held  that  if  a  person  was  lessee  for  years,  the  reversion  for 
life  to  A.  a  feme  coverte,  and  the  lessee  granted  his  estate  to  the 
husband;  and  after  the  feme  died,  the  term  was  not  extinct,  be- 
cause the  husband  had  the  estates  in  several  rights,  for  the 
freehold  was  in  the  wife,  and  the  husband  only  seised  in  her 
right.] 

36.  Lord  Coke  lays  it  down,  that  a  man  may  have  a  freehold 
in  his  own  right,  and  a  term  in  atdre  droit.  Therefore,  if  a  man 
lessor  takes  the  feme  lessee  to  wife,  the  term  is  not  drowned  : 
but  he  is  possessed  of  it  in  her  ri^ht,  during  the  coverture.  The 
reason  of  this  doctrine  is  thus  given  by  Gilbert : — "  The  term 
being  existing  in  the  feme  till  the  intermarriage,  is  not  thereby 
so  drawn  out  of  her,  or  annexed  to  the  freehold,  as  to  merge 
therein ;  because  that  attraction,  which  is  only  by  act  of  law, 
consequent  upon  the  marriage,  would,  by  merging  the  term,  do 
wrong  to  a  feme  covert ;  and  so  take  the  term  out  of  her,  though 
her  husband  did  no  express  act  to  that  purpose ;  which  the  law 
will  not  allow." 

37.  [It  is  correctly  stated  by  Mr.  Preston,  in  his  valuable 
Treatise  on  Merger,  that  the  true  distinction  established  by  the 
cases  is  not  generally  that  there  will  not  be  any  merger,  because 
the  two  estates  are  held  in  different  rights,  or  because  the  free- 
hold is  held  by  the  owner  of  the  term  in  his  own  right,  and  the 
term  in  autre  droit.  The  leading  distinctions  stated  by  him  on  the 
law  of  merger,  as  connected  with  the  subject  of  the  present  title, 
are  in  a  great  measure  comprehended  in  the  propositions  con- 
tained in  the  five  following  sections  : 
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38.  When  estates  meet  in  the   same  person,  cither  by  act  of  Lee's  case. 

..11111-1-  v*.*^  Leon,  110. 

law,  or  by  act  of  the  party,  and  he  holds  both  in  his  own  right,  chamberlain  i. 

merger  takes  phice ;  as  where  the  reversion  in  fee  descends  upon,  J'l^^l^t.  12. 

or  is  purchased  by,   the  lessee— for  nemo  potest  esse  clomiiius  et  ^oe  v.  Walker, 

tenens. 

39.  When  estates,  held   in  different  riohts,  meet  in  the  same  f»^- 171. 

'  o        '  4  j^eon.  .38. 

person,  by  act  of  the  party,   merger  will  take  place ;   as  where  1  Roll.Abr.934. 

the  husband,  holding  the   term   in  right  of  his  wife,  purchases  jjr'o.Abr.  Tit. 

the  reversion  ;  or  where  an  executor  has  a  term   in  right  of  his  ^^^^^^1°'' 

testator,  and  purchases  the  reversion ;  but  in  the  latter  case  the  K-xtinguish- 

ment,  pi.  57. 

term,  though  merged,  continues  assets.  1  L.Ruym.520. 

40.  When  estates,  held   in  different  rights,  meet  in  the  same  2  Roll.  R.  472. 
person,  by  operation  of  law,  merger  does  not  take  place :  as  in 

the  case  of  marriage,  where  a  woman,   being  a  termor,   marries 

the  reversioner,  the  term  does  not  merge,   because  it  devolves 

upon  the  husband  by  act  of  law.     Again,  in  the  instance  of  ^  Inst. 333.  l,, 

descent,  where  the  husband  termor  marries,  and  afterwards  the  ?f|i^;^g35g  j._ 

reversion  descends  upon  his  wife.     So  with  respect  to  curtesy,  Piatt  y.  Sleap, 
'  .        ,  •  1         r  1      Cro.  Jac.275. 

when  lessee  for  60  years  marries  the  reversioner,  who  afterwards 

dies  before  the  expiration  of  the  term,  the  term  will  continue, 

during  the  wife's  life,  while  the  husband  is  seised  in  her  right ; 

and  it  should  seem  also,  after  her  death,  while  he  is  tenant  by  1  Buisi.  118. 

the  curtesy  ;   although  a  doubt  has  been  intimated   as  to  the  piatt  crsieap, 

latter  point.     Again,   in  the  case  of  executor  or  administrator,  j^JJ^f"'^',^"; 

where  lessor  has  the  freehold   in  his  own  right,  and   the  term  Lease,  R. 

devolves  upon  him  as  executor  or  administrator  or  the  lessee. 

41.  It  should  seem,  however,  that  the  proposition  contained 
in  section  39,  must  be  taken  with  the  following  qualification  : — 
That  when  several  estates  meet,  in  the  same  person,  and  are  held 

in  different  rights,  merger  will  not  take  place,  unless  the  power  Licliden  v. 

.  Ill      Windsniore, 

of  alienation  of  the  person,  in  whom  they  meet,  extends  to  both  2Roll.Rep.472. 
estates. 

42.  The  application  of  this  last  doctrine  betwen  husband  and 
wife,  when  the  husband  is  seised  of  an  estate  of  freehold  in  right 

of  his  wife,  is  obvious.     Upon  this  subject,  the  author  before-  Stephens  r. 

13ritrid^c» 

mentioned,  makes  the  following  observation: — "  That  the  estate   1  Lev.°3(i. 
of  freehold  of  the  wife  cannot  merge,  is  a  consequence  flowing 
from  an  absence  of  a  right  in  the  husband  to  alien  that  estate. 
It  is  a  general  rule,  that  the  husband  cannot,  in  virtue  of  his 
marital  rio-ht,  dispose  of  his  wife's  freehold,  so  as  to  preclude  her 
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2  Vern.  90. 


Kemeys, 
Tit.  l.s.  47. 
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from  resuming  her  estate  on  his  death.  It  would  be  absurd, 
then,  in  the  law  to  suffer  the  husband  to  defeat  the  wife  of  her 
estate  by  indirect  means,  when  it  denies  to  him  the  privilege  of 
doing  it  by  alienation  in  express  terms." 

43.  It  was  for  some  time  doubtful,  whether  one  estate  for 
years  would  merge  in  another  estate  in  reversion  of  the  same  de- 
nomination. The  cases  are  ably  discussed  in  Mr.  Preston's 
work,  wherein  he  considers  the  proposition  established  in  the 
affirmative.  The  point  is  now  settled  by  the  recent  case  of 
Stephens  v.  Bridges. 

44.  In  that  case  one  mortgage  term  of  1000  years  was  created 
in  1720,  and  another  for  500  years  in  the  same  premises  in  1725. 
The  term  of  1000  years  vested  in  A.  subject  to  the  debt  charged 
thereon,  and  upon  her  death  devolved  upon  her  executors,  who, 
in  1780,  took  an  assignment  of  the  500  years'  term,  with  the  debt 
due  thereon.  In  1785,  the  executors  assigned  both  terms  to 
trustees,  on  the  marriage  of  the  legatee,  entitled  to  them  under 
A.'s  will.  Sir  John  Leach,  V.  C.  held  that  the  1000  years  term 
merged  in  the  reversionary  term  for  500  years. 

45.  It  may  be  here  remarked,  tliat  the  less  estate  must  al- 
ways merge  in  the  greater,  that  is,  greater  in  quality  ;  and,  with 
reference  to  the  subject  of  the  present  title,  it  must  be  remem- 
bered, that  the  term  is  not,  for  the  purposes  of  merger,  consi- 
dered greater,  according  to  the  extent  of  its  possible  duration  or 
numerical  quantity,  but  from  its  being  the  term  in  reversion : 
this  is  proved  by  the  preceding  case.] 

46.  The  statute  of  uses  expressly  saves  the  rights  of  the 
feoffees  to  uses;  which  preserves  from  merger  any  terms  for 
years  that  may  be  vested  in  persons  to  whom  the  lands  are  con- 
veyed to  uses. 

47.  A  court  of  equity  will  in  some  cases  relieve  against  the 
merger  of  a  term,  and  make  it  answer  the  purposes  for  which  it 
was  created. 

48.  A  portion  was  directed  to  be  raised  out  of  a  term  for  years, 
for  a  daughter.  The  fee  afterwards  descended  on  the  daughter, 
who,  being  under  age,  devised  the  portion.  The  Court  relieved 
ao-ainst  the  merger  of  the  term,  and  decreed  the  portion  to  go 
according  to  the  will  of  the  daughter.(^) 

(6)  [Upon  the  subject  of  this  and  the  ten  preceding  sections,  see  Tit.  39,  the  chapter 
on  Merger,  by  the  Editor.] 
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49.  A  person  having  ;i  term  of  one  tliousand  years,  assigned  Saunders  v. 

I  ri-i-  r        1  •  •  r  I     Uournfortl, 

it  to  the  owner  or   the   inheritance,  in  trust  tor   his   vvite  and   Finch.  424. 
children  ;  the  assignee  accepted  tlie  trust,  and  declared  the  pur-  ^^^^'*^"- G^-^- 
poses  of  it.    The  Court  of  Chancery  supported  the  trust,  notwith- 
standing the  merger  of  the  term  ;  and   decreed   the  heir  of  the 
lessor  to  make  a  further  assurance  of  the  residue  of  the  term  to 
a  purchaser. 

50.  If,  however,  a  tenant  for  years  attempts  to  create  a  greater  How  forfeited. 
interest  than  he  lawfully  can,  whereby  the  estate  in  remainder  i  inst.25i.  b. 
or  reversion  is  divested,  it   will  operate  as  a  forfeiture  of  his  Cro.'^Eliz.323. 
estate.     And  Lord  Coke  says,  if  tenant  for  life  or   years,  the 
remainder  or  reversion  in  the  king,  make  a  feoffment  in  fee,  this 

is  a  forfeiture,  and  yet  no  reversion  or  remainder  is  divested  out 
of  the  king.  For  the  reason  of  the  forfeiture  is,  in  respect  to 
the  solemnity  of  the  feoffment  with  livery,  tending  to  the  king's 
disherison. 

51.  But  where  a  tenant  for  years  makes  a  lease  for  a  longer   i  Salk.  187. 
term  than  he  has,  it  is  no  disseisin,  nor  forfeiture  ;  because  it  is 

only  a  contract  between  him  and  his  lessee,  which  does  not  ope- 
rate on  the  interests  of  the  lessor. 

52.  If  a  husband  possessed  of  a  term  for  years,  in  right  of  his   iRoil.Ab.85l. 
wife,  forfeits  it,  this  shall  bind  the  wife,  because  he  might  have 

disposed  of  it  at  his  pleasure. 

53.  An  estate  for  years  is  not  forfeited,  if  the  person  in  re-  6Rep.  15.  a. 
mainder  or  reversion  is  a  party  to  the  conveyance :  for  in  that 

case  each  person  transfers  only  what  he  may  lawfully  alien. 

54.  With  respect  to  forfeitures  by  matter  of  record,  it  may  be  Tit.3.c.  l.s.37. 
laid  down  as  a  general  rule,  that  every  act  by  matter  of  record, 

which  operates  as  a  forfeiture  of  an  estate  for  life,  will  also  ope- 
rate as  a  forfeiture  of  an  estate  for  years. 
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SeCTIOiN    I. 

"  Tenant  at  will,  (says  Littleton,  s.  68.)  is  where  lands  or  tene- 
ments are  let  by  one  man  to  another,  to  have  and  to  hold  to  him 
at  the  will  of  the  lessor,  by  force  of  which  lease  the  lessee  is  in 
possession.  In  this  case  the  lessee  is  called  tenant  at  will,  be- 
cause he  hath  no  certain  or  sure  estate  ;  for  the  lessor  may  put 
him  out  at  what  time  it  pleaseth  him." 

2.  Littleton  also  says  that  if  a  man  lets  lands  to  another,  to 
have  and  to  hold  to  him  and  to  his  heirs,  at  the  will  of  the  les- 
sor; the  words  to  the  heirs  of  the  lessee  are  void;  for  if  the 
lessee  dies,  and  the  heir  enters,  the  lessor  shall  have  an  action  of 
trespass  against  him. 
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3.  All  cstiilG  at  will  may  arise  l)y  iiDplicutioii,   as  well  as  by  Mayaiiseby 

_,,  .  „  .  Ill  1  •     i  implication. 

express  words.     Thus  if  a  tenant  for  years  holds  over  his  term,  iovin,Ab.400. 
and  continues  to  pay  his  rent  as  before,  such  payment  and  ac- 
ceptance of  rent  creates   an  estate  at  vviii.     So  where  a  person   Ui.  s.70. 
makes  a  feoffment,  and  deUvers  the  deed  to  the  feoffee,  without 
giving  him  Hvery  of  seisin,  and  the  feoffee  enters,  he  becomes  te- 
nant at  will.     And  in  a  modern  case  it  was  held  tiiat  where  a  Dcnn  v.  Fearn- 
person  entered,  and  enjoyed  lands  under  a  lease  that  was  void,  J^.'^^g. 
paying  rent,  he  was  tenant  at  will. 

rSo  also  it  seems  to  be  the  better  opinion  that  a  person  enter-  llegan  i..  John- 

^  •II  ^'*">  •^  '  aunt. 

ino  under  an  a"reement  for  a  lease  must  be  considered  a  tenant  149.  jjunk  r. 

=>  ~  III 

at  will,  but  the  point  is  not  free  from  doubt.  5  n"am.'&  Al,l. 

And  upon  similar  principles  a  person  entering  under  a  con-  322.    Doe  v. 

tract  for  the  purchase  of  an  estate  with  the  consent  of  the  ven-  1  stark.' 308. 

dor,  must  be  deemed  a  tenant  at  will.  i3°East",  210?'' 

In  both  the  preceding  cases  the  possession  of  the  tenant  must  Doe  0.  Jackson, 

'  •  1         1  1  •       ^  ^''^''-  ^  ('less. 

be  referred  either  to  a  legal  or  adverse  title;  but  as  the  entry  is  448.  Doer, 
with  the  consent  of  the  person  entitled  to  the  possession,  it  can-  y^^^^'  ^  3. 
not  be  considered   adverse  ;  and  as  the  agreement   confers  no 
legal  title,  the  only  alternative  seems  to  be,  that   the  person  in 
possession,  must  by  construction  of  law,  be  considered  tenant  at 
will. 

4.  Where  an  estate  is  in  mortgage,  and  the  mortgage  deed   Or  by  deed. 
contains  the  usual  clause,  that  the  mortgagor  shall  hold  until 
default  in  payment  of  principal  or  interest,  the  mortgagor,  while   Powseleyv. 

,  ,  .  1         ^1  •  J.      Blackman, 

he  continues  in  the   actual  possession  under   this   agreement,  (,^^_  j^^^.  g^g^ 

would,  it  seems,  be  considered  tenant  for  years,  or  from  year  to  See  sect.  16. 

year.     After  default,  if  the  mortgagor  continues  in  actual  pos-  j,,,,^  5"j,  ^ 

session,  and  there  is  no  new  agreement  between  the  parties,  he  j^|,•„^,^^>^  "j.fg'^^' 

is,  until  payment  of  interest  or  other  recognition  of  the  tenancy,   lb.  mi. 

^  Duet  ..Maisev, 

tenant  by  sufferance.  8  15.  ex  C.767. 

If  the  mortgage  deed  does  not  contain  any  clause  that  the   i5"n„'.'43if''''* 

mortgagor  shall  hold  until  default,  and  the  mortgagor  contmues    <'i'-  -•  ^s.  l.  2. 

,  .  1       •      ^  ^      ^        11  T  Keecli  r.  Hall, 

m  actual  possession,  he  is  tenant  at  will. J  Douo-1. 22. 

5.  As  the  tenant  at  will  acquires  the  possession  by  the  con-   Lit.  s.  132.460. 

,    ,  ,  .  ....  ,  ,  1     i     1  Inst.  270.  b. 

sent  ot  the  owner,  there  is  a  privity  ot  estate  between  tiiem  ;  but 
no  fealty  is  due. 

6.  Lord  Coke  says,  every  lease  at  will  must  in  law  be  at  the   is  at  the  will  of 

.  1        i      1  ho\\\  parties. 

will  of  both  parties;   thereiore  where  a  lease  is  made,  to  nave   iia^t.55.  a. 
and  to  hold  at  the  will  of  the  lessor,  the  law  implies  it  to  be  at 

11  2 


Not  grantahle 

over. 

1  Inst.  57.  a. 


( '10.  Car.  302 
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tlie  will  of  the  lessee  also.  So  it  is  when  the  lease  is  made  to 
have  and  to  hold  at  the  will  of  the  lessee,  this  must  also  be  at 
the  will  of  the  lessor. 

7.  A  tenant  at  will  has  no  certain  and  indefeasible  estate, 
nothing-  that  can  be  granted  by  him  to  a  third  ])erson  ;  because 
the  lessor  may  determine  his  will,  and  put  him  out,  whenever  he 
pleases.  Therefore  if  a  tenant  at  will  assigns  over  his  estate  to 
another,  who  enters  on  the  land,  he  is  a  disseisor,  and  the  land- 
lord may  have  an  action  of  trespass  against  him. 
TMunden  v.  8.  A  lessee  at  will  made  a  lease  for  years,  and  the  lessor  en- 

tered.    Resolved  on  solemn  argument,  1.  That  this  was  only  a 
disseisin  at  election,  and  wot  prima  facie.     2.  That  admitting  it 
to  be  a  disseisin,  the  lessee  at  will,  not  the  lessee  for  years,  was 
the  disseisor,  and  had  gained  the  freehold. 
Tliis  tenant  9.  Where  an  estate  at  will  is   determined   by  the  lessor,   th6 

sometimes  tenant   is   entitled   to  the  corn    sown,   and    other   emblements. 

entitled  to 

emblements.        Otherwise  where  the  estate  is  determined  by  the  lessee. 

r,''Rep.  116.  10.  If  a  person  makes  a  lease  at  will,  and  is  afterwards  out- 

hiem'^'''''''^'      lawed,  by  which  the  will  is  determined,  the  king  shall  have  the 

profits  ;  yet  the  lessee  at  will  shall  have  the  corn  that  was  sown. 

But  if  a  lessee  at  will  be  outlawed,  the  king  shall  have  the 

emblements. 
Catinot  commit        11.  Tenants  at  will  have  no  power  of  committing  any  kind  of 
??^''-  r7  vohintarv  waste  ;  for  if  a  tenant  of  this  kind  cuts  down  timber 

1  lust*  o/ •  a.  */  •  r» 

trees,  or  pulls  down  houses,  the  lessor  may  bring  an  action  oi 

trespass  against  him.     But  such  tenants   not  being  within  the 

Tit.  3.  c.  2.         statute  of  Gloucester,  no  action  of  waste  {a)  lies  against  them. 

jU  s  71  And  as  to  permissive  waste,   there  is  no  remedy  against  them, 

Lady  Shrews-      j-^^  ^.jjg^  ^^q  ,-jQt  bound  to  repair  or   sustain  houses,  like  tenants 

biiry's  rase,  *' 

5  Hep.  13.  b.      for  years. 
,      ,  12    With  respect  to  the  acts  which   amount  to  a  determina- 

What  deter-  i 

mines  this  ^io^  of  .jn  estate  at  will,  on  either  side,  the  first  and  most  ob- 

Tinlt".  55  b.       vious  mode  of  determining  it  by  the  lessor,  is  an  express  declar- 

((/)  [The  writ  of  waste  among  many  others,  is  abolished  after  liie  1st  day  of  June  1835, 
by  Stat.  3  6t  4  Will.  4.  c.  27.  ss.  36.  37.  except  in  cases  provided  for  by  s.  38,  that  is, 
when  on  the  above  day  any  person,  whose  right  of  action  shall  be  taken  away  by  descent 
cast,  discontinuance  or  warranty,  might  maintain  such  writ,  &c.  then  such  writ,  &c.  may 
be  brought  after  the  above  day,  but  only  within  the  period  during  which  an  entry  might 
have  been  made  under  the  act,  if  such  right  of  entry  had  not  been  taken  away. 

This  exception  should  be  added   to  the  notes  on  pages  26,  38, 52,  120,  135,  141, 
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ation  that  tlie  lessee  shall  hold  no  longer ;  which  must  cither  be 
made  on  the  huid,  or  else  notice  of  it  given  to  the  lessee. 

13.  Any  act  of  ownership,  exercised  by  the  landlord,  which  is  idem, 
inconsistent  with  the  nature  of  this  estate,  will  also  operate  as  a 
determination  of  it.     Thus  if  he  enters  on  the  land,  and  cuts 
down  trees  demised,  or  makes  a  feoflinent,  or  a  lease  for  years  to 
commence  immediately,  the  estate  at  will  is  thereby  determmed. 

On  the  other  side,  any  act  of  desertion,  or  which  is  inconsistent  i  i^si.  55  b. 
with  this  estate,  done  by  the  tenant,  will  also  operate  as  a  deter-  ^ 
mination  of  the  estate.  Thus  if  the  tenant  assigns  over  tiie  land 
to  another,  or  commits  an  act  of  waste,  his  estate  is  thereby  de- 
termined. But  a  verbal  declaration  by  the  lessee  that  he  will 
not  hold  the  lands  any  longer,  does  not  determine  the  estate, 
unless  he  also  waives  the  possession,  {b) 

14.  Neither  party  can  determine  an  estate  at  will  at  a  time  iinst.ssb. 
which  would  be  prejudicial  to  the  other.  Therefore  if  the  lessee  Leighton  i-. 
determines  his  will  before  the  day  on  which  the  rent  becomes  J^^^y'^;  Vo^; 
due,  he  must  notwithstanding  pay   it  up  to  that  time.     And  if 

the  lessor  determines  his  will  before  the  rent  is  due,  he  loses  it. 
But  if  either  party  die  before  the  rent  is  due,  this  act  of  God 
shall  not  be  productive  of  any  injury;  for  the  lease,  if  it  be  a 
house,  shall  continue  till  the  next  rent  day  ;  and  if  it  be  of 
lands,  commencing  at  Michaelmas,  it  shall  continue  till  the  Sum- 
mer profits  are  received  by  the  representatives  of  the  tenant. 

15.  It  has  been  settled   by   several  modern  cases   that  six  Six  months' 

•'  .  notice  to  quit 

months'  notice  to  quit  must  be  given  by  a  landlord  to  his  tenant  necessary. 
at  will,  or  to  his  personal  representatives,  before  the  end  of  which 
time  an  ejectment  will  not  lie. 

16.  The  courts  of  law  have  oFlate  years  leaned  as  much  as  J^'^^^'^'^J;"'" 
possible  against  construing  demises,  where  no  certain  term  is 
mentioned,  to  be  estates  at  will :  but  have  rather  held  them  to 

be  tenancies  from  year  to  year,  as  long  as  both  parties  please  ; 

especially  where  an  annual  rent  is  reserved.     And  in  a  modern 

case  Mr.  Justice  Wilmot  said    that,    "  In  the  country  leases  3  Burr.R.i609. 

at   will,  ia  the  strict  legal  notion    of   an  estate  at  will,  being 

found  extremely  inconvenient,  exist  only  notionally,  and  were 

(/>)  fin  Doe  !'.  Price,  9  liing.  356,  the  Court  of  C.  15.  decided  that  a  letter  to  the 
following  effect  from  the  owner  to  the  tenant  at  will,  or  from  the  agent  of  one  to  the 
agent  of  the  other,  is  a  sufficient  determination  of  the  will.  "  Unless  you  pay  what  you 
owe  mc  1  shall  take  iiiuncdiatc  measures  to  recover  possession  of  the  property.'"] 
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succeeded  hy  another  species  of  contract  which  was  less  in 
1  Inst.  55  a.  convenient."  Mr.  Hargrave  has  remarked  on  tliis  passage^ 
that  it  means,  not  that  estates  at  will  may  not  arise  now,  as 
well  as  formerly,  but  only  that  it  is  no  longer  usual  to  create 
such  estates  by  express  words,  and  that  the  judges  incline 
strongly  against  implying  them. 
yj„,,,^  s,  5.  17.  A  tenant  from  year  to  year  having  acquired  the  possession 

Lit.  s.  460.         ^y  t^6  consent  of  the  owner,  as  well  as  tenant  at  will,  there  is  a 
privity  of  estate  between  them, 

18.  A  general  parole  demise  at  an  annual  rent,  where  the  bulk 
of  the  farm  was  inclosed,  and  a  small  part  in  open  common  fields, 
was  held  to  be  a  tenancy  from  year  to  year. 
itoe  ('.  Tiecs,  19.  An  ejectment  was  brought  to  recover  the  possession  of  a 

1171.  ^  farm  of  about  sixty  acres  of  land,  of  which  fifty-one  were  enclosed, 

and  the  rest  lay  in  open  fields.  The  taking  was  from  Old  Lady- 
day,  1767,  without  any  fixed  term,  at  40/.  a-year  rent,  payable  at 
Michaelmas  and  Ladyday.  It  was  proved  that  a  custom  pre- 
vailed, where  a  tenant  took  a  farm  in  that  township,  of  which 
part  consisted  of  open  common  field,  for  an  uncertain  term,  that 
it  should  be  considered  as  a  holding  from  three  years  to  three 
years. 

Lord  Chief  Justice  De  Grey  said,  that  all  leases  for  uncertain 
terms  were,  prima  facie,  leases  at  will :  that  the  reservation  of 
an  annual  rent  turned  them  into  leases  from  year  to  year.  It  was 
possible  that  circumstances  might  make  it  a  lease  for  a  longer 
term,  as  when  the  crop  did  not  come  to  perfection  in  less  than 
two  years.  And  he  would  not  say  that  the  nature  of  the  ground 
or  the  course  of  husbandry,  might  not  deserve  to  be  considered, 
when  such  a  custom  came  nakedly  before  the  Court.  As  a  cus- 
tom, the  claim  could  not  be  supported  ;  therefore  it  was  a  lease 
from  year  to  year. 
^       ,„  11  20.  Where  a  tenant  for  life  granted  a  lease  for  years,  which 

7  Term  11.  478.  was  void  against  the  remainder-man,   and  the  latter  before  he 
elected  to  avoid  it,  received  rent  from  the  tenant ;  it  was  held  to 
be  a  tenancy  from  year  to  year. 
„        „  „  21.  Where  an  agreement  for  a  lonser  term  than  three  years 

Doe  V.  Bell,  do  -j 

5  Term  11.  471.  ig  made  by  parol,  which  is  void,  as  to  the  duration  of  the  term, 

Tit.  32.  C.  3.  r    T^  1  I  •  r 

by  the  [Statute  oi  trauds  ;  there  is  a  tenancy  irom  year  to  year  : 
regulated  in  every  other  respect  by  the  agreement. 
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22.  In  a  subsequent  case,  it  appeared  in  evidence  that  the  de-  ciavton  v. 
fendanthad  held  the  premises  for  two  or  three  years,   under  a  g'jermR.a. 
parole  demise   for  twenty-one   years  :  this  being  void  by   the 
Statute  of  Frauds,  it  was  contended  at  the  trial  that  the  holding 
should  have  been  stated  according  to  the  legal  operation  of  it,  as 
a  tenancy  at  will.    Mr.  Justice  Rooke  considering  it  as  a  tenancy 
from  year  to  year,  over-ruled  the  objection.     Upon  a  motion  to 
set  aside   the  verdict,  on  the  ground  of  a  misdirection,  Lord 
Kenyon  said  the  direction  was  right ;  for  such  a  holding  now 
operated  as  a  tenancy  from  year  to  year.     The  meaning  of  the 
Statute  of  Frauds  was,  that  such  an  agreement  should  not  operate 
as  a  term.     But  what  was  then  considered  as  a  tenancy  at  will, 
had  since  been  properly  construed  to  enure  as  a  tenancy  from 
year  to  year. 

23.  Where  a  tenancy  from  year  to  year  has  once  commenced.  Bind  the  pcr- 

*'•'•'  1  c  A       ^^'^^  ^^  rever- 

it  continues  against  any  person  to  whom  the  lessor  aiterwards  sion, 
orants  the  reversion.     And  Mr.  Justice  Buller  has  said— ''It  Bi/ch^- 

t5  Wright, 

would  be  unjust  to  a  tenant  to  say  he  should  be  turned  out  by  i  Term  R.373. 
the  assignee  of  a  reversion,  or  by  any  person  claiming  under  his 
lessor,  when  he  could  not  be  turned  out  by  the  lessor  himself. 
On  the  other  hand,  it  is  no  injustice,  it  is  no  hardship  on  the 
assio-nee,  to  say,  he  must  comply  with  the  same  rules  and  condi- 
tions, as  the  person,  of  whom  he  bought,  has  subjected  himself  Maddon  v. 

•  1     1  1       1  c  White, 

to."     And  in  a  subsequent  case  it  was  held,  that  a  tenancy  trom  2  Term  li.  159. 
year  to  year  would  continue  against  an  infant. 

24.  Tenancies  from  year  to  year  do  not  determine  by  the  death  And  devolve 

.    .  to  executors. 

of  the  tenant,  but  devolve  to  his  executors  or  administrators. 

25.  A  person  having  an  estate  from  year  to  year  died  intes-  Doe  i.  rorter 

'■  °  ....  3  Term  11.  13. 

tate ;  the  question  was,  what  interest  vested  in  his  administrator.  15  ves.  241. 

Lord  Kenyon  said  —  Whatever  chattel  the  intestate  had  must 
vest  in  the  administrator,  as  his  personal  representative.  Then 
it  was  supposed  that  some  inconveniences  might  result  from  such 
a  determination,  but  he  saw  none;  and  many  inconveniences 
might  attend  a  different  decision.  The  tenancy  from  year  to 
year  succeeded  to  the  old  tenancy  at  will,  which  was  attended 
with  many  inconveniences.  In  order  to  obviate  them,  the  Courts 
very  early  raised  an  implied  contract  for  a  year  ;  and  added,  that 
the  tenant  could  not  be  removed  at  the  end  of  the  year,  without 
receiving  six  months'   previous  notice.     All   the  inconveniences 
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which  arose  between  the  original  parties  themselves,  and  against 
whom  the  wisdom  of  the  law  had  endeavoured  to  provide, 
by  raising  the  implied  contract,  existed  equally  in  the  case  of 
their  personal  representatives. 

26.  It  appears  from  the  preceding  case,  and  many  others,  that 
a  tenant  from  year  to  year  is  entitled  to  six  months'  notice  to 
quit,  ending  at  the  expiration  of  tlie  year  ;  and  that  he  must  also 
give  the  landlord  the  same  notice. 

27.  [A  tenant  at  will  is  capable  of  taking  a  release  of  the  in- 
heritance after  he  has  entered  upon  the  premises,  for  he  has  then 
an  estate ;  but  it  is  otherwise  with  a  tenant  at   suflefance,  who 

8  Co.  Rep.  75.    has  a  possession  but  no  privity.     The  estate  of  a  tenant  at  will 
^'  cannot  be  the  foundation  of  a  remainder.] 


Rex  I'.  Stone, 
6  Term  R.  295. 


Six  montlis' 
notice  to  quit 
necessary. 


Lit.  s.  400 
and  Com. 
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CHAPTER  11. 

Estate  at  Siifferance. 

Sect.  I.  Description  of.  Sect.  9.  Acceptance  of  single  Rent  no 

5.  This  Tenant    to    pay    double  Bar  to  Recovery. 

Value  ({fter  Notice.  11.  Tenants  giving  Notice  to  quit, 

6.  Who  may  give  Notice.  a7id    holding    over,   to    pay 

7.  At  what  Time.  '  double  Rent. 

Section  I. 

"  Tenant  at  sufferance,  (says  Lord  Coke)  is  he  that  at  first  Description  of. 
came  in  by  lawful  demise,  and  after  his  estate  ended  continueth 
iu  possession;  and  wrongfully  holdeth  over."  Thus,  where  a 
tenant  pour  aiiter  vie,  continues  in  possession  after  the  death  of 
cestui  que  vie,  or  a  tenant  for  years  holds  over  his  term,  tliey  be- 
come tenants  at  sufferance.  So  where  a  person  makes  a  lease 
at  will,  and  dies,  the  estate  is  thereby  determined  ;  and  if  the 
lessee  continues  in  possession,  he  is  tenant  at  sufferance. 

2.  Where  a  man  comes  to  a   particular  estate  by  the  act  of  i  inst.  57.  b. 
the  party ;  there,  if  he  holds  over,  he  is  tenant  at  sufferance. 

But  where  he  comes  to  the  particular  estate,  by  act  in  law,  as  if  vid.  sup.  p.243. 
a  guardian,  after  the  full  age  of  the  heir,  continues  in  possession,  ^ 
he  is  nqt^a  tenant  at  sufferance,  but  an  abator. 

3.  No  person  can  be  a  tenant  at  sufferance  against  the  king,  i  Inst.  57. b. 
for  no  laches  can  be  imputed  to  his  majesty  in  not  entering; 
therefore,  if  the  king's  tenant  holds  over,  he  will  be  considered 

as  an  intruder. 

4.  There  is  no  privity  of  estate  between  a  tenant  at  sufferance, 
and  the  owner  of  the  land  ;  for  this  tenant  only  holds  by  the 
laches  of  the  owner,  [so  that  there  cannot  be  a  release  from  the 
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'I'liis  tenant  to 
|i;iy  tlouble 
value  alter 
notice. 


Who  may  give 
notice. 
Wilkinson  v. 
('oUey,  5  Bun, 
'2694. 


At  what  time. 


Cutting  D. 
Derby.  2  Black, 
K. 1075. 
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latter  to  the  former,  which  will  operate  by  enlargement  of  his 
estate.] 

5.  Tenants  at  sufterance  were  not  liable  to  pay  any  rent,  be- 
cause it  was  the  folly  of  the  owners  to  suffer  them  to  continue  in 
possession  after  the  determination  of  the  preceding  estate.  But 
now,  by  the  statute  4  Geo.  2.  c.  28.  s.  1.  it  is  enacted,  that  where 
any  tenant  holds  over,  after  demand  made,  and  notice  in  writing 
given  for  delivering  the  possession  ;  such  persons  so  holding  over 
shall  pay  double  the  yearly  value  of  the  lands  so  detained,  for  so 
long  time  as  the  same  arc  detained  ;  to  be  recovered  by  action 
of  debt ;  against  the  recovering  of  which  penalty  there  shall  be 
no  relief  in  equity. 

6.  The  landlord,  by  himself,  or  by  his  agent  lawfully  autho- 
rized, is  the  proper  person  to  give  notice.  But  it  was  held,  in  a 
modern  case,  that  a  receiver,  appointed  by  the  Court  of  Chan- 
cery, is  an  agent  for  tlie  landlord,  authorized  by  this  act  to  give 
a  tenant  notice  to  quit  the  premises  ;  and  that  a  notice  in  writing 
to  quit  is  of  itself  a  sufficient  demand. 

7.  A  notice  to  quit  under  this  statute  may  be  given  previous 
to  the  expiration  of  the  lease  under  which  the  tenant  holds  the 
lands. 

8.  Lands  were  leased  from  the  10th  October,  1763,  for  eleven 
years.  The  person  entitled  to  the  reversion  gave  a  written 
notice  to  the  tenant  on  the  30th  September,  1773,  and  again 
repeated  the  like  notice  on  the  7th  October,  1774,  or  to  pay 
double  value.  On  the  10th  October,  the  reversioner  went  on 
the  premises,  and  demanded  possession,  which  was  refused. 

In  an  action  for  double  value,  the  jury  gave  a  verdict  for  the 
plaintiff.  A  motion  was  made  for  a  new  trial.  Because,  1.  By 
the  statute  4  Geo.  2.  notice  to  quit  must  be  given  after,  and  not 
before,  the  expiration  of  the  term.  2.  The  lease  did  not  expire 
till  midnight,  and  possession  was  demanded  in  the  preceding 
afternoon. 

Lord  Chief  Justice  De  Grey  was  of  opinion,  that  the  notice  to 
quit  might  be  previous  to  the  expiration  of  the  terra.  It  pre- 
vented surprise,  and  was  most  for  the  benefit  of  both  landlord 
and  tenant.  Mr.  Justice  Blackstone  said,  that  a  notice  or  requi- 
sition to  the  tenant  to  quit  at  the  end  of  his  term,  implied  that 
it  must  be  previous.  It  would  be  absurd,  because  impossible  to 
be  comj)licd   with,  to  rccjuire  after  the  expiration  of  the  term 
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that  the  tenant  should  quit  at  the  expiration. — The  motion  was 
refused. 

9.  Althouirh   a  landlord,  after  bringing   an   ejectment,  and  Acceptance  of 

...  1,1  i.  ii         •         single  rent  no 

after  the  time  laid  in  the  demise,  should  agree  to  accept  tne  sin-  ij^r  to  recovery. 
gle,  instead  of  the  double  rent,  to  which  by  the  statute  he  is  en- 
titled ;  yet  he  will  not  be  thereby  precluded  from  recovering  in 
the  ejectment. 

10.  It  was  held,  in  a  modern  case,  that  where  a  demise  is  for  Cobb^^.  stokes, 

•  •     •  ^        u   r        *!,  J    8  East.  358. 

a  certain  time,  no  notice  to  qmt  is  necessary  at  or  before  tne  ena 
of  the  term,  to  ])ut  an  end  to  the  tenancy.  That  a  demand  of 
possession,  and  notice  in  writing,  8cc.  are  necessary  to  entitle  the 
landlord  to  double  rent  or  value.  That  such  demand  may  be 
made  for  that  purpose  six  weeks  afterwards,  if  the  landlord  have 
done  no  act  in  the  mean  time  to  acknowledge  the  continuation 
of  the  tenancy;  and  he  will  thereupon  be  entitled  to  double 
value,  as  from  the  time  of  such  demand,  if  the  tenant  holds 
over. 

11.  By  the  stat.  11  Geo.  2.  c.  19.  s.  18.  reciting  that  great  in-  Tenants  giving 
convenience  had  happened    to  landlords,  whose   tenants   had  and"olding' 
power  to  determine  their  leases,  by  their  giving  notice  to  quit,  J^^'^;,^*'^^^ 
and  yet  refusing  to  deliver  up  the  possession,  when  the  landlord 

hath  ao-reed  with  another  tenant  for  the  same  ;  it  is  enacted — 
"  That  in  case  any  tenant  or  tenants  shall  give  notice  of  his,  her, 
or  their  intention  to  quit  the  premises  by  him,  her,  or  them 
holden,  at  a  time  mentioned  in  such  notice,  and  shall  not  accord- 
ingly deliver  up  the  possession  thereof  at  the  time  in  such  notice 
contained  ;  that  then  the  said  tenant  or  tenants,  his,  her,  or 
their  executors  or  administrators,  shall  from  thencefor^vard  pay 
to  the  landlord  or  landlords,  lessor  or  lessors,  double  the  rent  or 
sum  which  he,  she,  or  they  should  otherwise  have  paid." 

12.  It  was  resolved  in  a  modern  case,   that  this  act  is  not  Tlmmins  r. 

Kowlinson, 

confined   to  those  tenants  who  have  a  clause   in  their  leases  i  Black.  R.533. 

,  ,.  ,  •  ,,  1      P  1  f       *  3Burr.  Iti03. 

enabling  them  to  quit  at  the  end  of  seven,  eleven,  or  fourteen 
years,  upon  giving  notice ;  but  also  to  parol  leases  for  a  year. 
And  that  a  parol  notice  was  sufficient,  because  the  statute  did  not 
require  a  written  one. 

13.  [By  the  stat.  1  Geo.  4.  c.  87.  various  provisions  are  made 
for  enabUng  landlords  more  speedily  to  recover  possession  of 
lands  and  tenements  unlawfully  held  over  by  tenants. 
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5Bar.&Al(].  14.  In  Doe  v.  Hoe  it  was  decided,  that  a  tenancy  by  virtue 

of  an  ao-reement  in  writing,  for  three  months  certain,  is  a  tenancy 
*'  for  a  term,"  within  the  meaning  of  the  above  acts.  But  where 
a  tenant  holds  from  year  to  year,  but  without  a  lease  or  agree- 

Ib.  770,  ment   in  writing,   it  is  not  a  case   within  the  first  section  of 

the  act. 
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TITLE  X. 
COPYHOLD. 


CHAP.  I. 

Nature  of  Copt/holds, 

CHAP.  II. 

Copyhold  Grants. 

CHAP.  III. 

Incidents  to   Copi/ho/ds. 

CHAP.  IV. 

Fines  and  Heriots. 

CHAP.  V. 

Forfeiture  of  Copijliolds. 

CHAP.  VI. 

Exiingushment  and  Suspension  of  Cop ij holds. 


Sect.  2.  Descriplion  of. 

G.  Free  CopylioUls,  [or  customary 

Freeholds. 
9.   When    the   Freehold    in    the 

Lord. 
14.   When    the    Freehold    in    the 
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17.  Circumstances     necessary     to 

their  Existence. 
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ly.  A  Court. 

30.  The   thiuu^s  granted   must  he 
Parcel  of  the  Manor. 


CHAP.  I. 

Nature  of  Copi/holds. 

Sect.  31.  And  demised  or  demisuhle  by 


Copy. 

3G.  [  Wastes  when  Grantable.'] 

38.  What  will  destroy  the  Cus- 
tom of  Cirantinii. 

43.  What  may  he  Granted  by 
Copy. 

49.  Copyhold  Customs. 

51.  How  proved. 

54.  Copyhold  Jurisdictions. 

GO.   Rights  of  the  Lord. 


Section  I. 

We  now  come  to  treat  of  those  estates  which  are  derived  from 
immemorial  custom  and  usage,  and  called  copyholds.  But  hav- 
ing already  discussed  the  origin  and  nature  of  copyhold  tenures.  Diss.  c.  3. 
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it  will  here  only  be  necessary  to  consider  the  properties  of,  and 
incidents  to,  the  estates  thus  held. 

2.  "  Tenant  by  copy  of  court  roll  (says  Littleton,  s.  73.)  is,  as 

Description  of.  if  a  man  be  seised  of  a  manor,  within  which  manor  there  is  a 
custom,  which  hath  been  made  time  out  of  mind  of  man,  that 
certain  tenants  within  the  same  manor  have  used  to  have  lands 
and  tenements,  to  hold  to  them  and  their  heirs  in  fee  simple,  or 
fee  tail,  or  for  term  of  life,  &Lc.  at  the  will  of  the  lord,  according 
to  the  custom  of  the  same  manor." 

Cro.  Jac.559.         3.  A  copyhold  estate   may  therefore   be   described    to  be  a 

Carth.  428.  parcel  of  the  demesnes  of  a  manor,  held  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  by  a  grant  from  the  lord, 
and  an  admittance  of  the  tenant,  entered  on  the  rolls  of  the 
Manor  Court. 

4.  The  title  of  copyholders  to  their  estates  was  originally 
deemed  so  precarious,  that  it  was  held  in  the  reign  of  Edward 

Lit.  s.  77.  IV.  that  if  the  lord   ousted  his  copyholder,  he  had  no  other  re- 

4  Rep.  21.  b.  niedy  but  to  sue  him  by  petition.  It  was,  however,  laid  down 
by  Danby,  Chief  Justice  of  the  C.  B.  in  7  Edw.  4.  and  by  his 
successor,  that  a  copyholder,  observing  the  customs  of  the  manor, 
and  performing  his  services,  should,  if  put  out  by  the  lord,  have 
1  Inst.  60.  h.  an  action  of  trespass  against  him.  A  doctrine  which  has  long- 
been  fully  estabhshed  ;  for,  as  Lord  Coke  says,  "  albeit  he  is 
tenant  ad  voluntatem  domini ;  yet  it  is  secundum  conmetudineni 
manerii." 

5.  Copyhold  estates  are,  however,  still  said  to  be  held  at  the 
will  of  the  lord  ;  and  this  position  is  so  far  true,  that  the  freehold 
of  all  lands  held  by  this  tenure  is  vested  in  the  lord.  The  copy- 
holder's estate  is  not  so  great  as  even  an  estate  for  years.  The 
will  of  the  lord  is  not  however  arbitrary,  as  it  formerly  was,  but 
must  be  conformable  to  the  customs  of  the  manor. 

Free  copyholJs,  6.  It  has  been  already  stated  that  there  is  a  species  of  copy- 
or  customary       |^q|j  vvhich  is  held  accordino-  to  the  custom  of  the  manor,  not  at 

freeliolds.  => 

Diss.  c.  3.  the  will  of  the  lord  ;   called   a  free  copyhold,  or  customary  frec- 

Stephenson  v.  .i-  n  iiiii  i         r       ^     ^  ^       c      r. 

Hill,  3  Burr.  hold.  And  it  was  formerly  held  that  the  ireehold  oi  these 
Ro?^.  Conolly,  ^States  was  in  the  tenant,  from  which  they  acquired  the  appella- 
6  East.  51.         tiQf,  of  customary  freeholds  ;  but  it  is  now  fully  settled  that  the 

freehold  is  in  the  lord. 

7.  At  the  great  election  for  Oxfordshire,  in  the  year  1754,  a 

question  arose  whether  free  copyholders;  holding  according  to 
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the  custom  of  the  manor,  and  not  at  the  will  of  the  lord,  were 
entitled  to  vote.  Sir  William  Blackstone  wrote  a  tract  on  this 
subject,  intituled  Considerations  on  Copyholders,  in  which  he 
contends  that  copyholders  of  this  kind  were  not,  by  the  old  law, 
entitled  to  vote  for  knights  of  the  shire  ;  because  they  were  in 
fact  villein  sockmen,  whose  services  were  base  and  servile,  though 
reduced  to  a  certainty ;  and  therefore  their  estates  were  not  com- 
prised under  the  denomination  of  free  lands  or  tenements,  or 
freehold,  within  the  meaning  of  the  statute  of  8  Hen.  6.  c.  7.  ,• 
and  this  opinion  is  established  as  law  by  the  statute  31  Geo.  2. 
c.  14.  which  enacts,  that  no  person  who  holds  his  estate  by  copy 
of  court  roll,  shall  be  entitled  to  vote  at  the  election  of  a  knight 
of  the  shire. 

8.  In  Doe  v.  Danvers,   the   estate  was  held  of  the  manor  of  7  East.  299. 
Stepney,  Middlesex ;  it  was   demisable  only  by  the  licence  of 

the  lord,  passing  by  surrender  and  admittance,  to  which  the 
tenant  was  admitted  by  the  description  of  a  customary  tenant, 
habendum  to  the  grantee  and  his  heirs,  tenendum  of  the  lord  by 
the  rod,  according  to  the  custom  of  the  manor,  by  the  accus- 
tomed rent,  suit  of  court,  customs,  and  other  services ;  the  Court 
of  King's  Bench  held  the  freehold  was  in  the  lord. 

9.  [There  is  another  description  of  customary  freeholds  to  be   When  the  free- 
distinguished  from  those  alluded  to  by  the  author  in  the  three 
preceding  sections,  and  to  which  his  observation  (section  6),  that 

the  freehold  is  in  the  lord,  must  not  be  applied. 

The  local  peculiarities  of  customary  freeholds  are  almost  as 
various  as  the  manors  of  which  they  are  holden ;  but  indepen- 
dently of  these  minor  distinctions,  customary  freeholds  may  be 
divided  into  two  large  classes,  namely,  those  of  which  the  freehold 
is  in  the  lord,  and  to  which  the  author  above  alludes,  and  which 
might  perhaps  for  distinction  be  more  properly  called  free  coprj- 
holds ;  and  those  of  which  the  freehold  is  in  the  te)iant,  and 
therefore  strictly  customary  freeholds  :  the  former  pass  by  sur- 
render and  admittance,  the  latter  require  a  conveyance  from  the 
grantor  to  the  grantee,  besides  the  admittance,  or  as  the  custom 
is  in  some  manors,  surrender  and  admittance.  The  freehold  in 
the  tenant  passes  by  the  conveyance  from  the  grantor  to  the 
grantee,  the  admittance  or  surrender  and  admittance  being  ne- 
cessary only  to  mark  the  change  of  tenancy. 

The  former  of  these  two  classes  are  the  subject  of  discussion  Law  Tracts, 

Vol.  1.  No.  2. 
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in  Blackstone's  Considerations  on  Copyholds,  and  which  he 
considers  to  be  the  same  as  tenements  held  by  villain  socage,  as 
distinguished  from  those  in  pure  villainage  or  common  copyholds. 
They  have  a  freehold  interest  for  life,  in  tail,  or  in  fee,  but  not  a 
freehold  tenure;  and  the  leading  distinction  between  them,  and 
pure  copyholds  seems  to  be,  that  the  latter  are  held  at  the  will 
of  the  lord,  the  former  only  according  to  the  custom. 

10.  The  above  distinction,  which  seems  not  to  have  been  suf- 
ficiently noticed  will,  it  is  conceived,  tend  in  a  great  measure  to 
remove  the  apparent  confusion  and  contradiction  in  cases  and 
text  books  upon  this  subject.     In  some  of  the  cases  the  custom 
of  the  manors  of  which  the  lands  in  question  were  held  are  not 
stated,  and  the  observations  of  the  Court  and  counsel  arguendo, 
have  been  considered  general  j)ropositions,  respecting  all  custo- 
mary freeholds,  where  they  were  only  directed  to  the  case  before 
them,  and  e  converso.     Some  modern  authors  have  come  to  the 
conclusion,  that  the  freehold  of  all  these  customary  estates  is  in 
the  lord,  whether  they  pass  by  surrender  and  admittance,  or  by 
deed   and    admittance.      And    Lord    EUenborough,   in   Doe  v. 
Huntington,  noticed  in  section  14,  has  been  considered  to  inti- 
Co.  Lit.  59.  b.     mate  the  same  opinion.     But  it  is  conceived  such  a  conclusion 
Co.  Cop.  3- .       jg  inconsistent  with  the  authority  of  Lord  Coke,  and  also  of  Sir 
2  Bla.Com.l49.  William  Blackstone,  who  expressly  says,  that  in  some  instances 
Cora!  on  Cop.     ^^^  freehold  is  not  in  the  lordj  but  in  the  tenant. 
147.  Ed.  1762.        \\    jj-^  niost  of  the  cases   in  which   it  was  decided  that  the 

Law  Tracts, 

\ol.  1.  2.  dis.  freehold  was  in  the  lord,  and  not  in  the  tenant,  it  will  be  found 
that  the  lands  passed  by  surrender  and  adndttance ;  while  on  the 
other  hand,  where  it  is  held,  that  the  freehold  was  in  the  tenant^ 
the  lands  passed  by  conveyance  from  him  and  admiltance,  or,  as 
it  is  in  some  manors,  by  conveyance,  surrender,  cmd  admittance. 
Carthew.  432.  12.  Of  the  former  class  were  the  lands,  in  the  case  of  Gatt  v. 

Noble,  where  it  was  decided  that  lands  of  the  manor  of  Corsham, 
Wilts,  which   passed   by   surrender  and  admittance,   and  which 
were  holden  according  to  the  custom,  but  not  at  the  will  of  the 
lord,  were  customary  freeholds,  and  not  copyholds. 
2  Vent.  143.  In  Rogers  v.  Bradley,  the  customary  lands  appear  to  have 

r.oidfield" 2 Ld"^  passed  by  surrender  and  admittance  :  but  that  case  turned  upon 
Raym.  1226.      j^  point  of  pleading,  and  nothing  is  said  in  reference  to  the  free- 
hold beino-  in  the  lord  or  otherwise. 
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la  Stephensbn  v.  Ilill,  tlie  lands  were  held  accordino-  to  the  3  Bun.  1278. 
custom  of  the  manor  of  Morland,  m  Westmorland.  Lord  Mans- 
field held,  the  freehold  was  clearly  in  the  lord.  The  custom  is 
not  stated  in  the  case,  whether  these  lands  passed  by  surrender 
and  admittance,  or  by  conveyance  ;  and  the  observations  of  the 
counsel,  arguendo,  seem  to  refer  generally  to  customary  freeholds 
in  the  norlh. 

In  Burrell  v.  Dodd,  the  lands  were  held  of  the  manor  of  Hen-  3  r.os.  S:  Pull, 
shaw,  in  Northumberland.     No  mention  is  made  of  the  custom, 
as  to  transfer,  whether  by  surrender  or  conveyance  ;  the  point 
decided  was,  that  as  the  lands   were  not  stricthj  freehold,  they 
were  not  within  the  statutes  of  partition. 

So  in  Roe  u.  Vernon,  the  lands  were  holden  according  to  the  .0  East.  51. 
custom  of  the  manor  of  Wakefield,  in  Yorkshire,  demisable  by 
copy  of  court  roll,  and  passed  by  surrender  and  admittance,  but 
they  were  not  held  at  the  will  of  the  lord.  The  point  decided 
in  this  case  was,  that  according  to  the  true  construction  of  the 
will  in  question,  as  the  lands,  though  not  strictly,  were  reputed 
copyholds,  they  did  not  pass  by  the  devise  of  "  freehold  lands." 

13.  The  four  preceding  cases  are  not  decisive  authorities  either 
way,  in  support  of  the  distinction  now  under  consideration  ;  but 

the  later  case,  of  Doe  f .  Danvers,   before  cited   by    the  author,  sect.  8. 270. 
clearly  establishes   the  point,   that   the  freehold  of  customary 
lands,  passing   by   surrender  and  admittance,  is   in   the   lord, 
though  not  held  ad  voliintatem  domhti. 

The  last  case  is  Brown  t».  Kawlins,   which  decided  the  same  7Kast.409. 
point:  there  the  lands  were  held  of  Tynemouth,  in  Northumber- 
land, and  passed  by  surrender  and  admittance. 

14.  The  cases  where  the  lands  passed  by  conveyance  and  ad-  When  freehold 

,  1      1      •.  i.  ■       ia  the  tenant. 

mittance,  or  by  conveyance,  surrender,  and  admittance,  remam 
to  be  noticed  ;  and  with  the  exception  of  the  case  of  Doe  v.  Hun- 
tington, they  establish  the  proposition  that  of  such  customary  4East.  27i. 
lands  the  freehold  is  in  the  tenant. 

In  that  case  the  lands  were  held  according  to  the  custom  of 
the  manor  of  Parton,  Micklewhaite,  &c.  Cumberland,  and  passed 
by  bargain  and  sale,  and  admittance. 

The  observations  of  Lord  Ellenborough  apply  generally  to  the   lb.  288. 
customary  estates  peculiar  to  the  north  of  England  ;  he  remarks, 
they  are  not  strictly  freeholds,  and  notwithstanding  their  ano- 

VOL.   I.  s 
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malics,   fall   under  the  considerations  of  copyholds ;  and,  after 

Ubi  supra.  citing  Stcphenson  v.  Hill,  and  Burrell  v.  Dodd,  he  seems  to  con- 

sider those  cases  as  establishing  a  general  proposition,  that  the 
freehold  of  the  estates  to  which  he  alluded,  including  those  in  the 
case  before  him,  was  in  the  lord  ;  a  conclusion,  which,  if  intend- 
ed by  his  lordship,  the  cases  do  not  authorize  :  for  the  customary 
freehold  in  the  principal  case  differed  materially  from  those  in 

See  5  East.  82.  Stephenson  v.  Hill.  As  the  decision  in  the  case  of  Doe  v.  Hunt- 
ington would  have  been  the  same,  whether  the  freehold  had  been 
in  the  lord  or  the  tenant,  it  cannot  be  considered  a  decision  in 
opposition  to  the  distinction  now  under  consideration. 

In  reference  to  the  case  of  Doe  v.  Huntington,  it  may  be  fur- 
ther observed,  that  there  was  no  custom  to  devise  the  lands  by 

3  Sim.  385.  will,  directly  nor  indirectly,  through  the  medium  of  a  surrender 
or  conveyance  ;  a  circumstance  from  which  a  strong  argument 
may  be  drawn,  that  the  freehold  was  in  the  tenant,  and  devisable 
according  to  the  statute  of  Frauds,  as  strict  freeholds.     Lord 

Amb.301.  Hard  wick,  in  Hussey  v.  Grills,  speaking  of  the  customary  free- 

holds in  that  case,  observes,  that  as  there  was  no  custom  to  sur- 
render to  the  use  of  the  will,  there  was  no  reason  to  hold  them 
out  of  the  statute  :  the  decisions  in  Hussey  v.  Grills,  and  in  Willan 

3  Russ.  108.  V.  Lancaster,  seem  founded  upon  the  principle  that  the  freehold 
was  in  the  tenant. 

15.  In  Willan  v.  Lancaster,  the  lands  were  held  of  the  manor 
of  Shap,  in  Westmorland,  and  passed  by  bargain  and  sale,  and 
admittance.  They  were  conveyed  by  the  tenant  to  a  trustee,  in 
trust  for  such  persons  as  he  should  by  will,  duly  executed,  ap- 
point. The  tenant,  by  will  duly  executed  according  to  the  sta- 
tute, devised  the  lands  in  question,  and  by  a  subsequent  codicil, 
unattested,  he  made  a  different  disposition  of  the  Shap  estate.  It 
was  contended,  that  in  analogy  to  copyholds,  the  estates  would 
pass  by  the  unattested  codicil ;  but  Lord  Gilford,  M.  K.  decided 
otherwise. 

1  Russ.  ScMyi.  16.  The  late  case  of  Bingham  v.  Woodgate,  is  a  decision  in 
support  of  the  above  distniction.  The  lands  in  that  case  were 
held  of,  and  within  the  manor  of  Muncaster  :  a  conveyance  from 
the  grantor  to  the  grantee  was  in  all  cases  necessary,  as  well  as 
a  surrender  and  admittance  :  the  lord,  being  tenant  for  life,  pur- 
cliased  the  fee  of  a  customary  tenement,  and  it  was  held  the 
seignory  was    only  suspended  during  the  lord's  life,  and  not 
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extinguished,  as  it   would   have   been,   if  copyhold.     Sir  John 
Leach,  M.  R.  observed,  "  the  custom  of  the  manor  requiring  a 
bargain  and  sale,  as  well  as  a  surrender  and  admittance,  to  pass 
the  customary  tenements,  they  are  plainly  freehold  ;  and  St.  Paul   15  Ves.  1G7. 
V.  Lord  Dudley  and  Ward,  and  Doe  v.  Dan  vers,  have,  therefore,  ubi  supra. 
no  application.     The  necessity  of  a  surrender  and  admittance  is 
probably  a  remnant  of  the  ancient  tenure  of  villenage,  and  does 
not  affect  the  freehold  nature  of  the  interest,  although  it  prevents 
the  customary  tenement  from  being  strictly  of  a  freehold  tenure — 
a  distinction  which  is  well  established.     The  question  is,  what 
is  the  effect  of  the  union  of  the  fee  of  the  customary  tenements 
with  the  estate  for  life  of  the  lord  ?     If  the  lord  had  been  seised 
of  the  fee  of  the  manor,   the  union  would  have  extinguished  the 
customary  tenements  ;  but  extinguishment  takes  place  only  when   Lit.  s.  559. 560, 
the  two  estates  have  the  same  duration.     The  lord  being  tenant  ^-q^,^" 
for  life,  the  effect  of  the  union  was  to  suspend  the  seignory  dur- 
ing the  life  of  the  lord  ;   for  a  man  cannot,  at  the  same  time,  be 
lord  and  tenant :  but,  at  the  death  of  the  lord,  the  seignory  was 
revived,  and  the  fee  of  the  customary  tenements  descended  to  his 
heir  at  law."] 

17.  There  are  four  circumstances  necessary  to  the  existence  Circumstances 

o     TU     1      J      necessary  to 

of  a  copyhold  estate.     1.  A  manor.     2.  A  court.     J.   1  he  lands  their  existence. 
must  be  parcel  of  the  manor.     4.  They  must  have  been  demised, 
or  demisable,  by  copy  of  court  roll,  from  time  immemorial. 

18.  With  respect  to  a  manor,  of  which  the  nature  has  been  a  manor. 
already  explained,  it  is  essentially  necessary  ;  for  a  copyhold  es- 
tate is  parcel  of  the  demesnes  of  a  manor,  and  held  of  the  lord  of 

such  manor.     But  though  the  demesnes  of  a  manor  be  severed  uiems.  n. 

from  the  services,  or  the  services  extinct,  by  which  the  manor  is 

in  fact  destroyed,  yet  still  it  will  continue  to  be  considered  as  a 

manor,  so  far  as  is  necessary  to  support  the  copyholds  held 

thereof.     And  it  is  said  that  a  tenant  in  dower  of  a  third  part  of  (iilb.  Ten.  209. 

.  Ill  Golds.  37.155. 

a  manor  has  a  manor  for  the  purpose  or  grantmg  copyholds. 

19.  As  to  a  court,  it  is  equally  necessary,  the  copyholder  having  a  court. 

no  other  evidence  of  his  title  than  the  rolls  of  the  Court.     But  4  Kep.  26,  b. 
there  arc  two  different  courts  incident  to  a  manor;  a  court  baron  ^Ub.  ien.210. 
or  freeholder's  court,  and  a  customary  court,  relating  only  to  the 
copyholders,  in  which  the  lord,  or  his  steward,  is  judge.     And 
although  there  should  be  no  freeholders  in  the  manor,  by  which 
the  court  baron,  and  even  the  manor  itself  is  in  some  respects 

s2 
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lost,  yet  there  still  may  be  a  customary  court :  for  as  these  two 
courts  are  distinct  from  each  other  in  every  respect,  the  want  of 
freeholders  does  not  preclude  the  lord  from  holding  a  customary 
court  for  his  copyholders. 
Melwich  t .  20.  It  was  resolved  in  30  Eliz.  that  where  the  lord  of  a  manor, 

4  Rep'.'26  a.  having  many  ancient  copyholders  in  one  town,  granted  tlie  inhe- 
Cro.  Eliz.  102.  ritance  of  all  the  copyholds  to  another,  the  grantee  might  hold  a 
court  for  the  copyholders.  For  though  it  was  not  a  manor  in 
law,  because  it  wanted  free  tenants,  yet  as  to  the  copyhold  te- 
nants, the  grantee  had  such  a  manor,  that  he  might  hold  a  court 
to  make  admittances  and  grants  of  the  copyholds. 
Neale  i'.  21.  This  doctrine  is  confirmed  by  another  case,  in  37  Eliz.,  in 

Jackson,  which  it  was  held,  that  where  the  lord  of  a  manor  demised  all  his 

4  Hep.  26  a.  ' 

Cro.  Eliz.  395.  lands,  which  were  granted  by  copy  for  2,000  years,  the  lessee 
might  hold  a  court  for  the  copyholders. 

Gay  V.  Kay,  22.  In  a  case  subsequent  to  that  of  Melwich  v.  Luther,  where 

Cro.  Ehz.  661.  ^  woman  was  endowed  of  several  copyholds,  it  was  resolved  that 
she  might  hold  a  court,  and  grant  copyholds ;  though  the  ser- 
vices of  any  of  the  freeholders  were  not  allotted  to  her,  but  only 
the  demesnes,  and  the  copyholds. 

Ten.  210.  23.  Notwithstanding  these  authorities,  Lord  Chief  Baron  Gil- 

bert says,  there  were  precedents  that  such  grantee  of  the  inhe- 
ritance of  copyhold  lands  could  not  keep  a  court ;  no  more  than 
the  grantee  of  the  inheritance  of  one  copyhold :  that  as  to  the 
case  of  Melwich  v.  Luther,   it  was  said,  a  writ  of  error  was 

Cro. Eliz.  103.     brouo-ht,  and  the  iustices  and  barons  held  the  judgment  erro- 

Brightr.  Forth,  o      '  •• 

Cro.  Eliz.  442.     nCOUS. 

Murrell  i;.  24.  A  grant  of  the  freehold  of  one  copyhold  will  not  enable 

4"lf''  24  h        ^^^^  grantee  to  hold  a  customary  court.     The  copyhold  will  not, 
Cro.  Eliz.  252.     however,  be  totally  destroyed  by  such  a  grant:  but  the  copy- 
holder will  be  excused  from  all  those  services  that  arise  by  rea- 
son of  the  customary  court. 

25.  To  every  customary  court  a  steward  is  necessary,  who 

must  be  appointed  by  the  lord  ;  and  whose  duty  it  is  to  preside 

in  the  court,  to  determine  all  cases  arising  between  the  copy- 

4  Rep.  30  a.        holders,  and  to  take  care  of  the  court  rolls.     The  lord  of  a  manor 

op.  s.  o.    ^^^y  retain  a  person  to  be  his  steward,  by  word  only  ;  except  in 

the  case  of  the  crown. 

Id.  s.  46.  26.  The  steward  of  a  private  person  may  appoint  a  deputy 

under  him,  whose  authority  will  be  as  great  as  that  of  his  principal. 
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In  the  Earl  of  Rutland's  case,  who  was  appointed  steward  for  life  2  Brownl.  235. 
of  a  manor  by  the  Crown,  without  any  words  empowering  him 
to  make  a  deputy,  it  was  resolved  that  he  might  notwithstand- 
ing appoint  an  under-steward.  For  when  the  Crown  granted 
him  the  office  of  steward,  he  being  an  earl,  it  was  implied  in  law, 
for  conveniency  sake,  that  he  might  make  a  deputy. 

27.  Every  copyholder  is  bound  to  do  suit  and  service  in  the  Co.  Cop.SJup. 
lord's  court;  and  when  the  copyholders  are  assembled  there, 

they  are  sworn  by  the  steward  to  do  the  ordinary  business,  and 
are  called  the  homage. 

28.  Every  copyholder  has  an  interest  in  the  coui  t-rolls,  as 
well  as  the  lord,  being  the  evidence  of  his  title  ;  nor  can  the 
lord  deny  him  a  sight  or  copy  of  a  court-roll,  to  make  such  use 

of  it  as  he  mav  think  proper.     If  he  objects,  the  Court  of  King's  Rex;;,  shelly, 

•^  ^     '  ,  r.  t  3  Term  R.  141. 

Bench  will  direct  it ;  and  if  the  lord  then  refuses,  an  attachment  Rex  v.  Lucas, 

•  1,  ,.  .      ^  ,  .  10  East,  235. 

Will  he  agamst  him. 

29.  It  was  resolved  in  27  Eliz.,  that  if  a  court  was  held  by  a  Clifton  r. 

.  Molvneux, 

steward  of  a  manor  out  of  a  manor,  and  grants  and  admittances  4  Rep.  27  a. 
were  there  made,  it  would  be  void ;  for  the  court  of  the  manor 
ought  to  be  held  within  the  manor.  But  that  by  custom  the 
court  might  be  held  out  of  the  manor,  and  grants  and  admit- 
tances made  there  :  as  several  abbots,  priors,  &c.  used  to  hold 
courts  at  one  manor,  for  divers  several  manors;  which  was  held  l  Leon. 289. 
good  by  custom. 

30.  The  third  circumstance  necessary  to  the  existence  of  a  The  things 

granted  must 

copyhold  is,  that  the  land  or  other  thing  granted  be  parcel  of  be  parcel  of  the 
the  manor  ;  for  a  copyhold  is  part  of  the  demesnes  of  a  manor.  ^^°°^'*  ^^  ^ 
It  is  not,  however,  absolutely  necessary,  that  the  lands  should  con-  ^^^^^^  ^  20. 
tinue  to  be  parcel  of  the  manor,  as  it  has  been  shewn  that  w  here 
the  lord  of  a  manor  granted  the  inheritance  of  all  his  copyholds, 
whereby  those  lands  were  severed  from  the  manor,  yet  the  copy- 
holds still  subsisted. 

31.  The  fourth  circumstance  necessary  to  the  existence  of  a  And  demised  or 

•'  .  demisable  by 

copyhold  is,  that  the  lands  or  other  thing  have  been  demised  or  copy. 

demisable  by  copy  from  time  immemorial ;  for  this  tenure  derives 

its  whole  force  from  custom,  so  that  no  new  copyhold  can  be 

created  at  this  day :  that  is,  nothing  can  be  now  granted  by 

copy  of  court-roll,  which  was  not  granted,  or  grantable  by  that 

tenure  before.     And  it  was  resolved  in  a  modern  case,  that  copy-  J^vi'lfRTSi 

hold  lands  must  be  stated,  or  found,  or  pleaded,  to  have  been 
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demised  or  demisable,  by  copy  of  court  roll,  for  time  out  of 
mind.  Otherwise  a  court  of  justice  cannot  adjudge  them  to  be 
copyhold. 

Kemp  I'.  Carter,  32.  Upon  issue  whether  the  lord  of  a  manor  had  granted  cer- 
tain lands  by  copy  of  court  roll,  according  to  the  custom  of  the 
manor ;  it  was  given  in  evidence,  that  within  the  said  manor 
were  divers  customary  lands  ;  that  the  lord  lately  at  his  court 
had  granted  the  lands  in  question  by  copy,  but  they  had  never 
been  granted  by  copy  before.  The  Court  held  that  the  jury 
were  bound  to  find,  domhms  nan  concessit,  for  notwithstanding 
that  de  facto,  dominus  concessit  per  copiam,  yet  fion  concessit  se- 
cundum consuetudinem  mmierii,  &c.  For  the  said  land  was  not 
customary,  nor  was  it  demisable,  as  the  custom  had  not  taken 
hold  of  it. 

33.  Though  lands  should  appear  to  have  been  granted  by 
copy  for  sixty  years  back;  yet  if  there  has  been  an  interruption 
in  that  mode  of  granting  them,  they  will  not  be  deemed  copy- 
hold. 

Taverner  r,  34.  The  bishop  of  Norwich  being  seised  of  the  manor  of  N.  in 

SLeo^!  107.  rigl^t  of  his  church,  granted  in  10  Hen.  8.  parcel  of  the  demesnes 
of  the  said  manor  to  one  T.  and  his  heirs  by  copy.  These  lands 
had  never  been  granted  by  copy  before,  but  were  held  in  this 
manner  till  23  Hen.  8.  when  T.  committed  a  forfeiture.  The 
bishop  seized  the  land :  but  re-granted  it  to  him  immediately  by 
copy ;  by  which  it  was  again  held  till  8  Eliz. 

The  Court  determined  that  fifty  years'  continuance  was  re- 
quisite to  fasten  a  customary  condition  upon  the  land  against 
the  lord :  and  though  the  original  commencement  of  the  grant 
by  copy  was  in  10  Hen.  8.  from  which  to  8  Eliz.  was  more  than 
sixty  years,  yet  that  the  seizure  for  a  forfeiture,  which  happened 
in  23  Hen.  8.,  interrupted  the  continuance  of  the  time,  which 
might  by  law  have  perfected  the  customary  interest ;  so  that  the 
commencement  of  the  copyhold  was  to  be  reckoned  from  23 
Hen.  8. ;  which  not  being  sufficient  time  to  make  good  a  cus- 
tom, the  lord  might  enter  on  the  copyholder,  as  upon  his  tenant 
at  will. 

1  Inst.  58  b.  35.  Where  lands,  which  have  been  immemorially  granted  by 

copy,  come  to  the  lord  by  forfeiture  or  escheat,  he  may  again 
grant  them  out  by  copy  ;  though  he  keep  them  in  his  hands  for 
many  years,  because  they  were  always  demisable  by  copy.    And 
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in   41    Eliz.    it  was  resolved,    tliat   where   a  copyliolder   of  a  llarifst;.  Jays, 

'  ■         1       r    r  1  I        4  Uep.  30  a. 

manor   belonging    to    the  Queen  was    attanited   or    lelouy,    by  Cro.  Eliz.  699. 

which   his  copyhold   escheated,   the    Queen's   steward   of  the  g'';^;/^;^; 

manor  might   grant  it  out  again   as  copyhold,   without    any  153. 
warrant. 

36.  It  appears  to  have  been  resolved  in  24  Cha.  II.  that  a  Wastes  when 

'  ■  1  1  grantable, 

grant  of  part  of  the  waste  of  a  manor,  by  copy,  was  void  ;  unless  j.^p  London 
similar  grants  had  been  made  time  out  of  mind.     But  in  a  sub-  3j;",^'^'^24. 
sequent  case  it  was  admitted  that  a  lord  of  a  manor  might  make  Hughes  v, 
new  grants  of  part  of  the  manor,  to  hold  by  copy  ;   and  a  case  (^^^"J^f^^ 
was  cited  to  that  purpose.     Lord  King,  however,  observed  that  King,  ^'i- 
in  the  case  cited  the  grant  was  made  with  the  consent  of  the 
homage.     That  the  question  in  the  principal  case  was,  whether 
there  was  a  custom  to  do  it  without  the  homage,  which  must  go 
to  law ;  and  then  it  would  be  considered  how  far  a  custom  to 
make  such  grants,  without  the  homage,  was  good. 

37.  In  a  modern  case  it  was  held,  that  although  parcels  of  Northwicke  v. 

r  .    f^tanway,3  Bos. 

the  waste  of  a  manor  had  been  newly  granted  by  copy  ot  court  &  PuI.  346. 
roll,  yet  that  having  been  granted  by  virtue  of  an  immemorial  }J^-;^^";j^^^^j^^ 
custom  to  demise  parcels  of  the  waste  as  copyhold,  they  were  to  2  Bam.  &  Aid. 

,        ,  -n    ,         1      1  1  •  189.    3ib.  153. 

be  considered  as  much  copyholds  as  if  they  had  been  immemo-  2Staik.478. 

riallv  holden  by  copy  of  court  roll.     That  the  tenure  had  its  Folkard  v. 
•^  J         1  .;  •   11  1     J  Hemmett, 

foundation  in  custom,  which  had  immemorially  attached  upon  5  t.  r.  417. 

the  waste,  the  subject  of  the  grant.     That  copyholds  of  a  similar  Boulcott  v. 
description  to  those  in  question  were  very  common  in  the  north   j„/,a,  Tit. -27. 
of  England,  and  had  often  been  recognized  in  judicial  deter- 
minations. 

38.  Where  lands,  formerly  granted  by  copy  are  conveyed  by  what  will 
the  person  entitled  to  the  freehold  and  inheritance  of  them,  for  Jultomof^ 
life  or  for  years,  this  will  destroy  the  custom  of  granting  them  by  granting. 
copy.     Because,  while  the  lands  are  in  the  possession  of  these 
grantees,  they  are  neither  demised  nor  demisable  by  copy.     So, 

if  the  lord  makes  a  feoffment  in  fee  of  such  lands,  upon  condi- 
tion, and  afterwards  enters  for  the  condition  broken,  the  lands 
can  never  after  be  granted  by  copy. 

39.  It  has  been  stated  that  copyholds  escheated,  or  forfeited  Ante,  s.  35. 
to  the  lord,  may  be  re-granted  by  copy.     But  if  such  lands  be  4  Rep.  31  a. 
extended  upon  a  statute  or  recognizance,  acknowledged  by  the 

lord,  or  assigned  to  the  lord's  wife  for  dower;  although  these 
impediments  are  by  act  of  law,  yet  as  the  custom  of  granting  by 
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Lee  V.  Bootliby, 
Cro.Car.521. 


1  Inst.  58  b. 

n.  7. 

Corresbiev. 

Husky, 

Cro.  Eliz.  459. 

2  Roll.  Ab.  197. 
271. 

5  lVIau.&:  Selw. 
155. 


What  may  be 

granted  by 

copy. 

1  last.  58  b. 

Hoe  V.  Taylor, 
4  Rep.  30  b. 


1  Inst.  58  b. 

Stammers  ?'. 
Dixon, 
7  East.  200. 
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copy  is  interrupted  by  a  lawful  act,  the  lands  can  never  after  be 
granted  by  copy.  But  a  tortious  interruption  of  the  estate,  as  if 
the  lord  be  disseised,  and  the  disseisor  die  seised  ;  or  if  the  land 
be  recovered  against  the  lord  by  false  verdict,  or  erroneous  judg- 
ment, will  not  destroy  the  custom  of  granting  by  copy  ;  although 
in  these  cases  the  land  was  not  demised  or  demisable  during  the 
interruption. 

40.  Where  copyhold  lands,  which  have  fallen  to  the  lord,  are 
leased,  together  with  the  manor,  this  will  not  destroy  the  custom 
of  granting  them  by  copy. 

41.  Thus  it  was  held  by  the  Court  of  King's  Bench,  on  a  trial 
at  bar  in  14  Cha.  I.  that  if  a  copyholder  in  fee  surrenders  to  the 
lord  of  the  manor  his  copyhold  estate,  and  the  lord  makes  a  lease 
for  years  of  the  manor,  together  with  the  copyhold,  by  the  name 
of  his  tenement  called  H.  that  it  was  not  a  determination  of  the 
copyhold :  because,  when  the  lord  let  the  manor,  it  was  included 
as  parcel  of  the  manor.  For  the  manor  being  demised,  included 
the  copyhold  as  parcel  of  the  manor ;  and  the  naming  of  the 
copyhold  was  surplusage;  so  that  it  remained  always  as  parcel 
of  the  manor,  and  demisable  by  copy,  as  it  was  before. 

42.  No  person  can  destroy  the  custom  of  granting  land  by 
copy,  unless  he  is  proprietor  of  the  fee  simple  of  the  manor. — 
Thus,  if  a  person  who  is  only  tenant  in  tail,  or  for  life,  of  a  manor, 
makes  a  lease  for  years  of  an  escheated  copyhold ;  though,  as  to 
himself,  the  custom  of  granting  by  copy  is  thereby  destroyed; 
yet,  as  to  the  issue  in  tail,  or  the  reversioner,  the  custom  is 
not  destroyed.  So  it  is  in  the  case  of  a  husband  seised  in  right 
of  his  wife. 

43.  With  respect  to  the  things  which  may  be  granted  by 
copy,  Lord  Coke  says,  all  lands  and  tenements  within  a  manor, 
and  whatever  concerns  lands  or  tenements,  may  be  granted  by 
copy.  In  27  Eliz.  it  was  said  by  the  court  of  C.  B.  that  any 
profit  of  any  parcel  of  a  manor  may,  by  custom,  be  granted  by 
copy.  In  the  same  case,  it  was  resolved,  that  underwood 
growing  upon  a  part  of  the  manor  might  be  granted  by  copy ; 
because  it  was  a  thing  of  perpetuity,  to  which  a  custom  might 
extend  ;   for  after  every  felling,  the  underwood  grows  again. 

44.  The  herbage  or  vesture  of  land  may  be  granted  by  copy. 
In  a  modern  case,  it  was  resolved,  that  a  person  might  hold  the 
prima  tonsura  of  land  by  copy,  while  another  might  have  the 
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soil,  and  every  other  beneficial  enjoyment  of  it,  as  freehold  ;  and 
that  ancient  admissions  of  the  copyholders,  and  those  under 
whom  they  claimed  the  land,  by  the  description  of  tres  acras 
prati,  might  be  construed  only  to  carry  the  prima  tonsura,  if  in 
fact  they  had  enjoyed  no  more  under  such  admissions ;  while 
another  had  the  after  crop,  had  cut  the  trees  and  fences, 
scoured  the  ditches,  and  kept  the  drains;  though  the  copy- 
holder might  have  paid  all  the  rates  and  taxes ;  which  was  in  his 
own  wrong. 

45.  It  is  said  by  Lord  Coke  that  a  manor  may  be  granted  by  i  Inst.  58  b. 

•'  Nevill  s  case, 

copy:  and  it  was  resolved  in  1  Ja.  I.  that  a  customary  manor  n  ^ep.  17. 
might  be  held  by  copy.  That  the  customary  lord  might  hold 
courts,  and  grant  copies.  That  such  customary  manor  should 
pass  by  surrender  and  admittance.  That  fines  should  be  paid 
upon  admittance,  as  well  upon  alienation  as  descent.  That 
there  might  be  lord  customary,  mesne  and  customary  tenant,  as 
well  in  the  case  where  the  mesnalty  was  a  tenancy  at  will,  ac- 
cording to  the  custom  of  the  manor,  as  where  there  was  a 
tenancy  at  will,  at  the  common  law,  of  a  manor. 

46.  Lord  Chief  Baron  Gilbert   says,   in  such  case  the  lord  Ten.  215. 
may  grant  copies.     But  it  must  be  of  things  which  have  been 
usually  demised  ;  and  that  he  cannot  grant  all  his  demesnes  by 

copy,  unless  they  have  been  usually  demised. 

47.  It  was  resolved  in  43  Eliz.  that  tithes  might  be  granted  Sands  r. 

Urury, 

by  copy  of  court  roll,  for  they  might  be  parcel  of  a  manor.  i  Roll.Ab.  498. 

In  Croke's  report  of  this  case,  Popham  is  said  to  have  been  of  Cro.  Eliz.  814. 
opinion  that  tithes  were  not  grantable  by  copy,  because  a  manor 
and  tithes  were  of  several  natures  ;  so  it  was  impossible  that  that 
which  was  not  parcel  of  the  manor,  could  be  demised  according 
to  the  custom  of  the  manor.     But  Gawdy  doubted,  and  con-  i  Roll.Ab.  498. 
ceived  it  had  been  well  enough,  if  it  had  been  so  used  time  out  -  P  •  • 
of  mind. 

48.  Nothing  however  can  be  granted  by  copy,  unless  it  lies  in   Co.  Cop.  s.  42. 
tenure,  or  is  appendant  to  something  that  lies  in  tenure  ;  there- 
fore rents,  commons  in  gross,  advowsons  in  gross,  and  such  like, 

cannot  be  granted  by  copy.  But  an  advowson,  a  common,  or  a 
fjiir,  which  are  appendant,  may  pass  by  copy,  by  reason  of  the 
principal  thing  to  which  they  are  appendant. 

49.  As  copyhold  estates  owe  their  existence  to  immemorial  Copyhold 

'^•'  1     1     •  1     •      customs. 

custom,  SO  the  rules  by  which  they  are  governed  derive  their  i  inst.  63.  a. 
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effect  from  the  same  source.     Hence  Lord  Coke  observes  that 

what  a  copyholder  may  or  ought  to  do,  or  not  do,  the  custom  of 

the  manor  must  direct.     Many  of  those  customs  materially  differ 

from  the  common  law ;  and  also  from  those  which  relate  to  free- 

Cro.  Eliz.253.    hold  estates,  in  this  circumstance,  that  freehold  customs  must  at 

least  be  so  general  as  to  extend  throughout  a  county,  and  cannot 

prevail  in  a  particular  place  only ;  whereas  a  custom  relating  to 

copyholds  may  be  good  in  a  single  manor. 

9  Rep.  75  b.  50.  There  are  two  sorts  of  copyhold  customs;    1.  General, 

Jenk. '274.'        extending  to  all  manors  in  which  there  are  copyholders,  and 

^r^rl"  ^5?"1'"    warranted  by  the  common  law,  of  which  the  courts  of  law  take 

ot  Kly  t».  vV  arren  J  ' 

2Atk.  189.        notice,  without  being  specially  pleaded.     2.  Particular,  prevail- 

1  Wils.  K.  63.      .        .  ,  1  •    ,  1  ■    11        1       1     ]      *i 

7  East.  121.  ing  in  some  manors  only,  which  must  be  specially  pleaded  ;  tnese 
are  construed  strictly  ;  and  where  they  are  contrary  to  reason, 
morality,  or  justice,  or  not  capable  of  being  reduced  to  a  cer- 
tainty, the  courts  will  not  pay  any  attention  to  them.  It  should 
however  be  observed  that  the  unreasonableness  of  a  custom  is 
not  altogether  to  be  deduced  from  the  rules  and  maxims  of  the 
common  law  ;  for  there  is  no  particular  custom  that  does  not,  in 
some  respects,  contradict  the  common  law. 
How  proved.  51.  Lord  Coke  has  laid  it  down  that  there  are  two  pillars  of 

4  Leon.  242.       custoni ;  One,  common  usage  ;  the  other,  that  it  has  been  time 
out  of  mind  ;  therefore  the  person  who  maintains  a  custom  must 
shew  precedents  in  the  court  rolls  to  prove  the  usage  ;  for  with- 
out such  proof,  and  that  it  has  been  put  in  use,  although  deemed 
and  reputed  a  true  custom,  a  Court  would  not  give  credit  to  the 
proof  by  witnesses. 
Doe  V.  Mason,         52.  A  regular  series  of  entries  in  the  court  rolls  is  sufficient 
3Wils.63.         evidence  of  the  customs  of  a  manor;  and  an  ancient  writing. 
Roe  i.  Parker,    handed  down  with  the  court  rolls  from  steward  to  steward,  pur- 
porting to  be  a  customary  of  the  manor,  is  evidence  of  a  custom. 

2  Atk.  189.  53.  Lord  Hardwicke  has  said,  it  was  certainly  the  rule  of  law 

in  general  that  the  evidence  of  neighbouring  manors  shall  not  be 
admitted  to  shew  the  custom  of  another  manor,  because  every 
manor  is  to  be  governed  by  its  own  customs.  But  this  rule  was 
not  so  universal  as  not  to  be  varied  in  some  instances ;  as  in 
mine  countries,  Derbyshire,  &,c.,  the  courts  of  law  had  admitted 
evidence  with  regard  to  profits  of  mines,  8cc.  out  of  other  manors, 
where  they  were  analogous  and  similar,  to  explain  or  corroborate 
the  custom  of  the  manor  in  question. 
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54.  Copvholds  beingc  derived  from  the  tenure  in  villenage,  Copyhold 

'  •'  ^  1-      •  r   iU      1  ■       '     jurisdictions. 

they  were  not  originally  within  the  jurisdiction  or  the  kings   lu.  s.  76. 
courts  at  Westminster.     If  therefore  a  copyholder  was  ousted  by  ^'"-  ^"P*  '•  ^^• 
a  stranger,  he  could  not  implead  him  by  the  king's  writ,  but  iWatk.ss.n. 
must  proceed  by  plaint  in  the  lord's  court,  and  make  protestation 
to  prosecute  the  suit  in  the  nature  of  an  assise  of  novel  disseisin, 
or  of  any  other  writ  which  his  cause  required.     Free  copyholders  Black.Tra.2l3. 
were  also  incapable  of  suing  or  being  sued  in  the  usual  real  ac- 
tions ;  but  had  a  peculiar  method  of  process,  called  a  writ  of 
right  close,  (a) 

55.  A  writ  of  false  judgment  does  not  lie  on  the  decision  of  a  l J^jst.  60^a.^^ 
customary  court :  but  the  party  grieved  must  sue  the  lord  by  well, 
petition,  in  the  nature  of  a  writ  of  false  judgment;  and  therein 

assign  errors,  and  have  remedy  according  to  law. 

56.  There  were  however  some  cases  in  which  the  king's  courts 
assumed  a  jurisdiction  over  copyholds.     Thus  it  appears  to  have  Ante,  s.  4. 
been  settled  in  the  reign  of  Edw.  IV.  that  if  a  copyholder  was 
ousted  by  the  lord,  he  might  maintain  an  action  of  trespass 
asainst  him  in  the  king's  courts.     And  in  the  time  of  Queen  Melwich  v. 

p  I     1  1    r  Luther, 

Elizabeth  it  was  resolved,  that  the  lessee  of  a  copyhold  lor  one  4  Rep.  26. 

year  should  maintain  an  ejectment.     For  inasmuch  as  his  terra 

was  warranted  by  the  law,  and  the  general  custom  of  the  realm, 

it  was  but  reasonable  that,  if  he  was  ejected,  he  should  have  an 

action  of  this  kind.     Since  the  practice  of  bringing  ejectments 

for  copyholds  has  prevailed,  the  jurisdiction  of  lords  of  manors 

has  fallen  into  disuse  ;  and  the  Court  of  King's  Bench  has,  in  Rex  r.  Rennet, 

J      ^  2  lerm  R.  197. 

several  instances,  granted  a  mandamus  against  a  lord  or  a  manor  sEast.  431. 
to  admit  a  copyholder. 

57.  The  Court  of  Chancery  has  also  assumed  a  jurisdiction  i  P.Wms.330. 
over  copyholds  ;  upon  the  principle  that  equity  will  not  suffer  a 

right  to  be  without  a  remedy.  Therefore,  if  an  erroneous  judg- 
ment be  given  in  a  copyhold  court,  a  bill  may  be  exhibited  in 
Chancery  for  its  reversal. 

58.  The  Court  of  Chancery  will  also  compel  the  lord  of  a  Cro.  Jac  368. 
manor  to  admit  a  copyholder ;  and  to  hold  a  court  for  that  pur- 
pose.    It  will  also  moderate  the  rigour  of  customs,  and  relieve 

ao-ainst  excessive  fines,  and  unreasonable  forfeitures ;  of  which 
an  account  will  be  given  hereafter. 

(a)  [Abolished  after  the  1st  June  1835,  by  stat.  3  &  4  Will.  4.  c.  27.  ss.  36,  37. 
but  see  also  s.  38.  supra,  p.  244,  note.] 
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Fawcet  1 .  59.  Where  a  doubt  arises  respecting  the  customs  of  a  manor, 

2  Ves.360.  the  Court  of  Chancery  will  direct  an  issue  to  try  what  those  cus- 
toms are  :  but  is  not  bound  to  send  a  custom  to  be  tried  which 
prima  facie  is  void  at  law.  It  will  also  grant  a  commission  to  ex- 
4  Ves.  jun.180.  amine  witnesses  for  the  purpose  of  ascertaining  the  customs  of 
a  manor,  and  to  set  out  the  boundaries  of  copyholds,  where  they 
are  intermixed  with  freeholds. 
Rights  of  the  60.  It  has  been  shewn  that  the  freehold  of  all  lands  granted 

"'  ■  by  copy  remains  in  the  lord,  who  consequently  continues  to 

enjoy  a  variety  of  rights  over  those  lands,  and  the  copyholders; 
the  extent  of  which  depends  upon  the  quantity  of  interest 
granted,  and  the  customs  of  the  manor. 

61.  Thus  where  copyholds  are  granted  for  life  only,  the  right 
to  the  timber,  mines,  and  minerals,  continues  in  the  lord :  but  in 

J,ij'ra,c.3.  the  case  of  copyholds  of  inheritance,  it  will  be  shewn  hereafter 
that  the  copyholder  has  frequently,  by  particular  custom,  a  right 
to  the  timber  ;  and  that  the  lord  has  no  right,  without  a  custom, 
to  dig  for  mines. 

62.  The  lord  has  in  all  cases  a  right  to  fealty  and  suit  of  court 
from  his  copyholders ;  and  is  also  entitled  to  all  forfeitures  and 
escheats :  but  he  may  by  his  licence  permit  a  copyholder  to  do 

hifia,  c.  5.  many  acts  which  would  otherwise  operate  as  forfeitures  ;  or  by  a 
subsequent  act  dispense  with  such  forfeitures. 


269 


CHAP.    II. 


Copyhold  Grants. 


Sect.  1.  Nature  of. 

3.  All    Lords    of   Blanors    may 

riiake  Grants. 
10.  Though   under  personal  Dis- 
abilities. 
12.  Provided  they  have  a  lawful 

Estate. 
14.  A  Steward  may  make  Grants. 
18.  To   whom    Grants     may    be 
Made. 


Sect.  2\.  Estates  in  Fee  and,  where  the 
Custom  authorises,  Estates 
in  Tail,  may  be  Granted. 

27.  And  Estates  for  Life  or  Lives. 

28.  No  General  Occupancy. 

31.  But  Special  Occupancy  Al- 
lowed. 

33.  The  Custom  must  be  Ob- 
served. 

43.  Copyhold  Grants  take  place 
of  many  other  Estates, 


Section  I. 

It  has  been  shewn  that  copyhold  estates  are  derived  from  a  vo-  xature  of. 
luntary  grant  by  the  lord  to  the  copyholder,  according  to  the 
custom  of  the  manor,  under  the  usual  services  and  returns. 
Grants  of  this  kind  are  still  made  by  lords  of  manors,  of  lands 
which  have  been  demised  or  demisable  by  copy  ;  whenever  they 
fall  into  the  possession  of  the  lord  by  escheat,  forfeiture,  or  any 
other  determination  of  a  former  grant.  Voluntary  grants  are 
now  also  frequently  made  in  those  manors  where  the  custom 
only  authorizes  grants  for  life  or  lives  ;  for  whenever  the  estates 
thus  granted  fall  in,  they  are  usually  regranted  in  the  same 
manner. 

2.  Whenever  copyholds  are  transferred  from  one  person  to 
another  or  descend  to  an  heir,  a  new  grant  is  also  made  by  the 
lord  ;  so  that  in  fact  every  copyhold  is  held  by  grant  from  the 
lord.  But  in  all  thosecases  the  grantee  must  be  admitted  in  the 
lord's  court,  and  the  admittance,  in  which  the  new  grant  is  con- 
tained, entered  on  the  rolls  ;  upon  which  the  title  of  the  grantee 
entirely  depends. 

3.  All  those  who  have  any  estate  in  a  manor,  though  it  be  All  lords  of 
only  for  years,  or  even  at  will,  may  regrant  a  copyhold,  which  make^antf. 
escheats,  or  comes  to  them  in  any  other  way  ;  reserving  the  an-  ^  inst.oS.b. 


270  TiUe  X.  Copyhold.  Ch.  II.  s.  3—9. 

Clarke  V.  Pen-  cieiit  rents,  customs,  and  services.     And  such  grant  shall  bind 

4  Rep.  23.  the  lord  who  has  the  inheritance  of  the  manor  ;  for  each  of  them 

Cio  Ja'c  99!  ^^  dominus  pro  tempore,  and  within  the  custom.     The  reason  is, 

Co.  Cop.  s.  34.  that  a  copyholder  does  not  derive  his  estate  out  of  that  of  the 
Gilb.  330.  '  -^ 

lord  only  ;  for  then  the  copyhold  interest  would  cease  with  the 
estate  of  the  lord  ;  but  from  the  custom. 

Ten.  205.  4.  Lord  Chief  Baron  Gilbert  says,  the  principle  upon  which 

this  doctrine  is  founded  is,  that  copyholders  were  originally  mere 
tenants  at  will ;  and  so,  though  the  lord  pro  tempore  had  only  a 
particular  estate,  yet  he  might  grant  copyholds ;  as  it  could  be 
no  prejudice,  but  rather  an  advantage,  to  the  succeeding  lord,  in 
respect  to  the  rents  and  services  reserved  in  such  grants.  Be- 
sides, the  succeeding  lord  might  turn  out  the  copyholder.  And 
when  the  law  was  so  altered,  that  the  copyliolder  acquired  a 
permanent  interest  in  the  estate,  it  was  still  held  that  a  lord  pro 
tempore  might  grant  copyholds  in  fee,  though  he  had  but  a  par- 
ticular estate. 

4  Rep.2l.b.  5.  If  a  bishop  grants  customary  lands  by  copy,  and  dies,  the 

copyhold  is  not  determined.     Such  a  grant  shall  also  bind  the 

4  Bac.  Ab.  72.  crown,  where  the  temporalties  come  into  the  king's  hand.  Nor 
are  bishops  and  other  ecclesiastical  persons  or  corporations  re- 
strained, either  by  the  stat.  1  or  13  Eliz.,  from  making  grants  of 
copyhold  lands  in  fee,  in  tail,  for  lives,  or  years,  according  to  the 
custom  of  the  manor.  And  no  confirmation  is  necessary  to 
establish  such  grants,  though  made  by  a  sole  corporation. 

Tit.  34.  6.  In  the  statute  1  Anne,  by  which  the  crown   is  restrained 

from  alienation,  there  is  an  exception,  as  to  grants  or  admit- 
tances of  copyholds,  parcel  of  any  manor  belonging  to  the  crown. 

Carew's  case,  7.  It  was  resolved  in  26  Eliz.  that  a  lord  of  a  manor  who  was 

only  tenant  for  life,  or  for  any  other  particular  estate,  might 
grant  copyholds  in  reversion,  though  not  executed  in  the  life  of 

March  6.  the  grantor.    But  in  another  case  the  Court  was  of  opinion,  that 

Glib.  fen.  204-  ^^  make  such  a  grant  good,  there  should  be  a  custom  to  enable 
the  lord  to  grant  in  reversion. 

Gay  I'.  Kay,  g.  If  tenant  in  dower  of  a  manor  grants  a  copyhold  in  rever- 

Cro.  Eliz.  t)61 .         .  .  i  •       i  •         -ii  i  •     i 

1  Roii.Ab.  499.  sion,  where  by  custom  it  may  be  granted  m  that  way,  it  will  bind 
]{!K}iin"Viio]i.  the  heir;  though  the  reversion  be  not  executed  in  her  lifetime. 
Ab.  499.  jt  jg  the  same  of  a  guardian  in  socage,  [or  husband  seised  in 

Cro.  Jac.  98.      right  of  his  wife,  she  concurring.] 
1  Inst.  58.  b.  9.  If  a  lord  of  a  manor  devises  that  his  executors  shall  grant 
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copyholds  according  to  the  custom  of  the  manor,  for  payment  of 
his  debts,  the  executor,  though  he  has  no  estate  in  the  manor, 
may  make  grants  accordingly. 

10.  In  voluntary  grants  made  by  the  lord   himself,  the  law  Though  under 

°  .  ^        ,  .         personal  dis- 

does  not  respect  the  quality  of  his  person,     ror  be  ne  an  m-  abilities. 
fant,  noil  compos  mentis,  an  idiot,  or  lunatic,  an  outlaw  or  ex-    ""•    °P*  ''•  '* 
communicate,   he   is    capable  of  making  voluntary  grants  of 
copyholds. 

1 1.  If  the  lord  of  a  manor  commits  felony  or  murder,  and  pro-  idem, 
cess  of  outlawry  is  awarded  against  him,  and  after  the  exigent  he 
grants  copyhold  estates  according  to  the  custom,  then  is  attaint- 
ed, the  grants  are  good ;  though  by  relation  the  manor  was  for- 
feited from  the  time  of  the  exigent  awarded.     So  if  the  lord  had  Tit.  i.  s.  75. 
been  attainted  by  verdict  of  confession,  any  grant  by  copy,  after 

the  felony  or  murder  committed,  would  be  good,  notwithstanding 
the  relation. 

12.  It  should,  however,  be  observed,  that  persons  not  having  a  rrovided  they 

'  '  ^  have  a  lawful 

lawful  estate  in  a  manor,  cannot  make  copyhold  grants.     Thus  estate. 
it  is  settled  that  tenants  at  sufferance,  disseisors,  abators,  or  in-  4  jiep.  24!  a! 
truders,  cannot  bind  the  lawful  owners  of  a  manor  by  their  grants  ^  f^^^^ucl'. 
of  copyholds.  ^^P;  ^^- J^.  35. 

13.  A.  was  tenant  of  a  manor  for  the  life  of  B.,  who  died  ;  A.   j^^^^  ^,  ^^^^.j^^ 
continued  in  possession  of  the  manor,  held  courts,  and  made  vo-  4  Rep.  24.  a. 

'^  T  J  -^  Leon.  4o. 

luntary  grants  by  copy.  Adjudged,  that  these  grants  did  not 
bind  the  lessor;  because,  after  the  death  of  B.,  A.  was  only 
tenant  at  sufferance. 

14.  A  steward  of  a  manor  may  make  voluntary  grants,  for  he  A  steward  may 

•'  •'    °  make  jrrants. 

represents  the  lord  to  all  intents.     And  where  a  copyholder  of  a  Co.  Cop.  s.  45. 

manor  belonging  to  the  crown  was  attainted  of  felony,  by  which  (jj^,  i-^^*  221. 

his   copyhold   escheated;  it  was  held  that  the  steward  might  ^J^^,\gji.2. 

grant  it  again  ex  ojjicio,  without  any  special  warrant.     For  the 

custom  of  the  manor  enabled  the  steward  pro  tempore  to  grant  it ; 

and  the  crown  was  bound  by  the  custom.     But  a  steward  ap-  Harris  r.  Jays, 

,,,,.,  ,•  1     ,  ,  .  ,  ^        •  *    Cro.Eliz.699. 

pointed  by  the  kmg  s  auditor  to  hold  a  court  pro  liuc  vice,  cannot 

make  voluntary  grants  of  copyholds ;  because  such  an  auditor 

has  no  authority  to  appoint  stewards. 

15.  A  steward  appointed  by  a  private  person  may  make  vo- 
luntary grants  of  copyholds,  notwithstanding  any  subsequent  dis- 
ability of  the  person  who  appointed  him. 

16.  A  lord  of  a  manor  granted  the  stewardship  thereof  by  Blew itt's case, 

'^  1  .r     Ley.  47. 
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deed  to  W.  S.  for  life.  The  lord  was  afterwards  found  a  lunatic, 
and  his  estate  committed  to  the  care  of  certain  persons.  Re- 
solved, that  the  committees  could  not  grant  copyholds,  as  they 
had  no  estate  in  the  manor.  But  the  lunatic,  by  his  steward, 
might  grant  copyholds,  according  to  the  custom.  It  was  how- 
ever ordered,  that  the  steward  should  grant  none,  without  the 
privity  of  the  committees. 

Marker.  17.  [The  lord  or  his  steward  may  make  a  grant  out  of  court,  as 

Salyard,  Totli.  n  •  r    ^  ^     -i 

45.  ed.  1820.      well  as  \x\,  or  even  out  or  the  manor.  | 

To  whom  grants       18-  All  persons  who  are  capable  of  taking  by  grant  at  common 
Co^Co  '"s^^a's     ^^^'  ^"^^  ^^^°  capable  of  taking  grants  of  copyholds,  according  to 
Tit.  32.  c.  2.       the  custom.     Thus,  an  infant,  a  person  of  nonsane  memory,  an 
idiot,  a  lunatic,  an  outlaw,  or  an  excommunicated  person,  may 
be  grantees  of  a  copyhold.     But  a  lord  of  a  manor  cannot  make 
a  copyhold  grant  immediately  to  his  wife. 
Firebrassr.  19.  The  Rev.  W.  Syrnes,  being  rector  and  lord  of  the  manor 

2  Wils.  R.254.  of  Compton  Martin,  in  the  county  of  Somerset,  the  premises  in 
question  being  parcel  of  the  said  manor,  held  by  copy  of  court 
roll,  fell  into  the  hands  of  the  said  rector  by  the  death  of  the 
last  tenant ;  and  he  demised  the  same  to  his  wife,  to  hold  to 
her  and  two  other  persons  for  their  lives.  It  did  not  appear  that 
there  was  any  custom  in  this  or  any  other  manor,  for  a  lord  to 
grant  lands  by  copy  of  court  roll  to  his  wife  immediately,  with- 
out the  intervention  of  a  third  person. 

The  Court  said,  that  as  this  was  a  provision  by  a  husband  for 
his  wife,  they  would  be  glad,  if  possible,  to  get  over  that  maxim 
of  law,  that  a  husband  and  wife  are  one  person,  therefore  could 
not  grant  lands  to  one  another.  So,  where  there  was  no  parti- 
cular custom  in  a  manor,  the  common  law  must  take  place. 
This  was  an  original  and  voluntary  grant  by  the  husband  to  his 
wife,  who  could  not  by  law  take  immediately  from  him,  any- 
more than  a  monk,  who  was  dead  in  law,  and  considered  as  no 
person.  So  here  was  no  person  to  take,  for  the  wife  and  hus- 
band were  only  one  person.  They  were  dealing  with  a  funda- 
mental maxim  of  the  common  law,  and  might  as  well  repeal  the 
first  section  of  Littleton,  as  determine  this  grant  from  the  hus- 
band immediately  to  his  wife  to  be  good,  where  there  was  not  so 
much  as  the  shadow  of  a  person  intervening.  The  Court  deter- 
mined, reluctantly,  that  the  grant  was  void. 
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r20.  So  neither  it  sIiouUl  seem  can  the  lord  make  a  copyhold    Nor  to  a 

"-  II-       corporation, 

grant  to  a  corporation  agoiegate,  for  they  cannot  do  homage  in 
person,  and  the  lord  would  be  prejudiced  in  his  services:  and 
with  respect  to  grants  in  fee,  as  a  corporation  never  dies,  the 
lord  would  likewise  lose  his  fines  on  death.  The  latter  objection 
also  applies  to  corporations  sole.J  {a) 

21.  Although  a  copyholder  is  admitted  to  hold  at  the  will  of  [,;J^"^',;^';/jJ; 
the  lord,  or  accordincr  to  the  ctistom  of  the  manor,  and  the  free-  custom  autho- 

^  1  i       i.   X  f   f'ses,  estates  in 

hold  remains  in  the  lord  ;  yet  it  is  most  usual  to  grant  estates  ot   taH  maybe 
this  nature  to  the  copyholder  and  his  heirs,  by  which  he  acquires  granted. 
a  customary  estate  in  fee  simple. 

22.  It   was  formerly  much  doubted  whether  the  statute  De  Co.  Cop.  s.  53. 
Donis  extended  to  copyholds,  so  as  to  convert  what  was  for- 
merly a  conditional  fee  in  a  copyhold  into  an  estate  tail.     In  a   Pxowdcnr. 
case  which  arose  in  18  Ja.  1.  the  question  was,  whether  the  sur-   Cro.Car.  42. 
render  of  a  copyhold  estate  to  a  person  and  the  heirs  male  of  his 

body,  there  being  no  custom  to  warrant  such  an  estate,  gave  the 
surrenderee  an  estate  tail,  or  a  conditional  fee.  And  it  was  held 
by  Croke  and  two  other  justices,  against  the  opinion  of  Yelver- 
ton,  that  the  statute  De  Bonis  did  not  extend  to  copyholds,  con- 
sequently that  the  surrenderee  took  a  conditional  fee. 

23.  This  resolution  appears  contrary  to  the  passage  already   Ch.  l.s.2. 
transcribed  from  Littleton,   where   he  expressly  says  that  copy- 
holds may  be  granted  in  tail.     But  Lord  Coke  was  of  opinion    i  Inst.  60.  b. 

,  lilt  -^  ^^'^P*  ^*  ^* 

that  Littleton  must  be  understood  to  speak  only  ot  such  copy- 
holds as  might  be  entailed  by  the  particular  customs  of  the  ma- 
nors whereof  they  were  held  ;  in  which  case  the  statute  De 
Donis  co-operating  with  the  custom,  would  give  to  such  an 
estate  all  the  quahties  of  an  estate  tail.  And  he  adds,  that 
although  lands  have  anciently  and  usually  been  granted  by  copy 
of  court  roll,  to  many  men  and  the  heirs  of  their  bodies,  that 
would  not  prove  a  custom  of  entailing  copyholds;  for  such 
grants  might  have  created  conditional  fees.  But  if  a  remainder 
had  been  limited  over,  after  such  an  estate,  and  enjoyed,  or  if 
the  issue  had  avoided  the  alienation  of  the  ancestor,  or  recovered 
the  same  in  a  writ  o(  formedon  in  the  descender,  these  and  such 
like  would  be  sufficient  to  prove  a  custom  of  entailing. 

(a)    [Bro.  Fealty,  pi.  15.  Co.  Lit.  66.  b.     2  Lord  Raym.  864.  also  see   Ranshawr. 

Robottom,  Duke.Ch.  Uses,  135,  and  1  Walk.  Cop.  4th  KJil.  [242],  note  1,  and  the 
opinions  there  cited.] 

VOL.    1.  T 
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Adams  v.  24.  In  a  special  verdict  in  7  Ann.  the  question  was,  whether 

11  Mod'.  199.  ^  copyhold  could  be  entailed,  without  laying  a  special  custom 
for  so  doing;  it  was  adjudged  by  the  whole  Court  that  it  might. 
Lord  Holt  rejected  the  notion  of  Lord  Coke  about  the  statute 
De  Doiiis  co-operating  with  the  custom :  and  held  that  that 
statute  turned  all  conditional  fees  into  estates  tail.  It  has  been 
the  constant  practice  for  the  last  century  to  limit  copyholds  to 
persons  and  the  heirs  of  their  bodies  ;  and  yet  there  is  no  case 
in  which  any  doubt  has  arisen  but  that  this  was  an  estate  tail 
within  the  statute  Dc  Do?iis. 

25.  [But  recent  authorities  seem  to  have  put  the  point  at  rest, 
and  it  appears  to  be  now  settled  that  copyholds  are  not  within 
the  statute  De  Denis. 

5T  R  104  HI  ^^  ^^®  ^*  Bald  were,  Lord  Kenyon,  C.  J.  said,  that  copyhold 
estates  are  not  subject  to  entails,  unless  there  be  a  custom  in 
the  manor  to  warrant  it. 

„  ,.     c  rr^^  In  MooTC  V.  Moorc,  Lord  Ilardwicke  decided  that  a  custom 

2  \  es.  S.  oOl.  ' 

S.  C.  to  entail  must  be  proved  ;  that  it  was  not  satisfactory  to  say  that 

because  a  copyhold  estate  might  be  surrendered  in  fee  vel  aliter, 
it  mioht  be  entailed  under  the  statute  of  Westm.  2.  That  it 
was  not  sufficient  to  shew  that  lands  had  been  granted  to  men 
and  the  heirs  of  their  bodies ;  but  to  shew  that  by  custom  an 
estate  tail  might  be  created,  you  must  shew  that  there  have  been 
surrenders  in  tail  with  remainders  over,  (for  otherwise  that 
might  be  a  fee  simple  conditional,)  or  that  the  lands  had  been  en- 
joyed for  such  a  length  of  time,  and  had  gone  so  long  in  a  course 
of  descent,  according  to  the  limitation,  as  to  exclude  the  suppo- 
sition of  a  fee  simple  conditional. 
D       CI  rk  ^^*  ^^  '^  "^^  ^^^°  settled  that  where  there  is  not  any  custom 

5Bain.<!t  Aid.    within  the  manor  for  entaihng  coi)yholds,  a  gift  of  them  in  form 
of  an  entail,  is  a  fee  simple  conditional,  at  common  law,  which, 
as  stated  in  a  former  j^age,  gives  the  donee  as  soon  as  he  has 
issue,  the  absolute  power  of  alienation.] 
And  estates  for        ^'^ '  Copyholds  may  also  be  granted  for  life  or  lives;  and  in 
lite  or  lives.        many  manors  the  custom  is  to  grant  copyholds  for  one,  two,  or 
three  lives.     In  some  of  those  manors  the  custom  gives  the  copy- 
holder a  right  to  a  renewal  of  the  grant  upon  the  falling  of  the 
^^,,  lives,  from  which   they  are  called    tenant-right  estates.     And 

King,  injra.       wlVerc  copyholds  are  granted  for  lives,  the  person  who  pays  the 
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fine  takes  the  beneficial   interest,  and  the  others  named  in  tlie  Tit.  12.  c.l. 
grant  are  only  trustees  for  him. 

28.  It  appears  to  have  been  resolved  in   15  Jac.  1.  that  if  a  No  general 

rr  occupancy. 

copyhold  is  g-ranted  to  two  persons  for  the  lives  of  three  others.  Venu.  Howell, 
*/    ,  ^  '.,.,..,  .  .1  Roll.Ab.511. 

and    the   tenants  jwur  autre  vie  die,  livnig  the   restiiis  que  vie, 

there  shall  be  no  occupant,  but  the  lord  of  the  manor  shall  have 

the  estate ;  for  no  one  can  gain  a  copyhold  by  occupancy,  but 

bv  the  admission  of  the  lord.     And  Lord  Holt  has  said  that  an  2  l^,  Raym. 

.  1000. 

occupancy  is  for  supplying  the  freehold  :  but  the  freehold  of  a 

copyhold  estate  is  in  the  lord,  and  the  tenant  has  only  an  estate 

at  will. 

29.  The  statutes  29  Cha.  2.  and  14  Geo.  2.  which  have  been 
already  stated,  and  by  which  estates  pour  auter  vie  are  appro- 
priated, do  not  extend  to  copyholds. 

30.  A  tenant  j:jo?ir  auter  vie  of  a  copyhold  died  in  the  lifetime  Zouche  v. 
of  the    cestui   que   vie;    his   administrator  was   admitted,  and  7  East.  186. 
brouo^ht  an  ejectment  for  the  recovery  of  the  land.     It  was  held 

that  the  statutes  29  Cha.  2.  and  14  Geo.  2.  did  not  affect  copy- 
holds, for  they  only  extended  to  estates,  by  the  appropriation  of 
which  no  persons  would  be  injured.  Whereas,  if  they  were  con- 
strued to  extend  to  copyholds,  they  would  operate  to  the  preju- 
dice of  the  lord. 

31.  There  may,  however,  be  a  special  occupancy  of  a  copy-  But  special 
hold  ;  for  Lord  Chief  Baron  Gilbert,  after  citing  the  resolution  in  aUow^'ed".'^^ 
Ven  V.  Howell,  says  : — if  the  limitation  had  been  to  the  tenants  ^.^"-  '^"-'l' 

.  .  .  .     .       Ante,  s.  28. 

and  their  heirs,  during  the  lives  of  the  cestuis  que  vie,  the  heir  in 
such  case  would  have  the  estate,  not  the  lord  ;  because  he  had 
excluded  himself,  and  expressly  granted  the  copyhold  to  the 
grantee  and  his  heirs,  during  such  a  time.  And  this  doctrine 
has  been  confirmed  in  the  following  case  : — 

32.  Juliana  Ramsey  surrendered  certain  copyhold  estates,  to  Doe  •.Martin, 
the  use  of  Richard  Tonson,    his  heirs  and  assigns,  for  her  life  ;  1148. 

and  he  was  admitted  accordingly.  Richard  Tonson  died  in  the 
lifetime  of  Juliana  Ramsey  ;  and  the  question  was,  whether  his 
heir  was  entitled  as  special  occupant? 

Lord  Chief  Justice  De  Grey  said,  that  though  in  copyholds 
there  could  be  no  general  occupant,  since  the  freehold  was  never 
out  of  the  lord,  yet  it  did  not  follow  there  could  be  no  special 
occupant,  when  the  lord  had  expres-iy  granted  the  estate  to  one 

T  2 


27G 


See  also  Doe  v. 

Goddaid, 

1  ]<arn.  &  Cres. 

522. 

Tlie  custom 
must  be  ob- 
served. 

Co.  Cop.  s.  41. 


len.  198. 


Ten.  199. 


1  Inst.  52.  b. 


Giavc.nor  v. 

Tedd, 

4  Rep.  23. 


See  sect.  23.  24. 
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and  Ins  heirs,  during  the  hie  of  A.  B.  Indeed  the  term  of  spe- 
cial occupant  was  in  such  case,  and  in  all  others,  a  very  forced 
and  improper  phrase;  and  lie  thoiight  there  was  great  weight  in 
what  was  said  by  Vaughan,  '201. — that  the  heir  took  it  as  a  de- 
scendible freehold.  Such,  however,  was  the  language  of  the 
law.  The  Court  was  unanimously  of  opinion  that  the  heir  of 
Richard  Tonson  took  as  a  special  occupant. 

33.  In  all  voluntary  grants  of  copyholds,  the  custom  of  the 
manor  nmst  be  strictly  observed.  And  Lord  Coke  says,  that 
though  it  is  in  the  lord's  power  to  keep  the  lands  in  his  own 
hands,  or  to  dispose  of  it  at  his  pleasure,  yet,  because  in  dis- 
posing of  it  he  is  bound  to  observe  the  custom  precisely  in  every 
point,  and  can  neither  in  estate  or  tenure  bring  in  any  altera- 
tion, in  this  respect  the  law  accounts  him  custom's  instrument. 

34.  Lord  Chief  Baron  Gilbert  has  observed  on  this  passage, 
that  the  reason  of  it  seems  to  be,  because  there  is  nothing  but  cus- 
tom to  warrant  the  grant  by  copy,  which  ought,  therefore,  to  be 
strictly  pursued,  as  to  the  estates,  customs,  services,  and  tenures; 
or  else  it  is  not  the  estate  that  was  granted  before.  Yet  if  there 
be  a  copyholder  in  fee,  it  seems  that  the  lord  may  release  part  of 
the  services,  and  not  do  any  prejudice  to  the  copyholder's 
estate  ;  for  there  is  an  estate  in  being,  that  appears  to  be  the 
old  estate.  But  when  the  lord  grants  a  new  estate  by  copy, 
since  it  is  an  estate  against  common  right,  and  warranted  only 
by  the  custom,  that  must  be  strictly  pursued  to  bind  the  heir. 

35.  So  strict  is  the  law  in  this  respect,  says  the  same  author, 
that  if  the  rent  be  reserved  in  silver,  where  it  anciently  was  in 
gold,  or  payable  at  two  feasts,  where  anciently  it  was  payable 
at  one,  or  if  two  copyholds  escheat,  one  usually  demised  for 
twenty  shillings,  and  the  other  for  ten  shillings,  and  the  lord  de- 
mises both  for  thirty  shillings,  it  is  not  good. 

3().  With  respect  to  the  estate  which  the  lord  may  grant,  it 
has  been  resolved  in  many  cases  that  a  custom  enabling  the  lord 
to  grant  greater  estates  will  also  enable  him  to  grant  lesser  ones. 

37.  Thus  where  the  custom  of  a  manor  was,  that  copyholds 
might  be  granted  in  fee  simple  ;  a  grant  to  one  and  his  heirs  of 
his  body  was  held  to  be  good.  For  whether  it  was  a  fee  simple 
conditional,  or  an  estate  tail,  it  was  within  the  custom.  So  the 
lord  might  grant  for  life  or  for  years  by  the  same  custom  ;  for  an 
estate  in  fee  simple  included  all. 
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38.  The  custom  of  a  manor  was  to  grant  copyholds  in  fee  or  Stanion  v. 

*=  '/.  Barnes, 

for  life  su/ummodo  ea  capienti  extra  maims  domini.     A  grant  was  Cio.  Kii?..  373. 

,  ~      ,.,.  ...  .,  •     1       •      r  Ti  1  Roll. Ab. 511, 

made  to  one  for  life,  remamder  m  tail,  remainder  in  tee.  It  was 
objected,  that  it  ought  to  be  an  immediate  taking,  therefore  the 
remainder  was  void  ;  also  that  the  custom  did  not  warrant  any 
estate  but  for  life,  and  in  fee.  The  court  resolved,  that  the  grant 
was  good  enough  ;  and  that  the  custom  that  it  should  be  granted 
suliimmudu  ea  capienti  was  void. 

39.  If  customary  land  has  been  always  granted  in  fee,  and  Kemp  i. Carter, 
upon  an  escheat  the  lord  grants  it  for  life,  it  will  be  good ;  for 

the  custom  which  enables  him  to  grant  in  fee  will  enable  him  to 
grant  for  life.  And  after  the  death  of  the  grantee  for  life,  the 
lord  may  grant  the  same  in  fee ;  for  the  grant  for  life  was  no  in- 
terruption of  the  custom. 

40.  It'  the  custom  of  the  manor  be,  that  copyholds  maybe   Aen.  i-.iioueii, 

,  -^  6Vin.  Ab.25. 

granted  for  three  lives,  an  estate  may  be  granted  to  three  per- 
sons for  the  lives  of  two ;  for  this  is  not  a  greater  estate  than  for 
three  lives. 

41.  It  was  found  by  special  verdict,  that  the  land  was  ancient   Downs  v. 
copyhold,  demisable  for  one  or  two  lives  ;  that  it  was  granted  by  ^ro.  uli  323. 
copy  to  J.  Downes,  the  husband  of  the  plaintiff,  habendum  to  him 

for  life,  and  to  the  plaintiff  durante  viduitate  sua.  The  question 
was,  if  this  were  warranted  by  the  custom,  for  the  wife's  estate; 
for  it  was  no  absolute,  but  a  limited  estate.  All  the  justices  held, 
without  any  argnment,  that  it  was  good  ;  for  when  the  custom 
warranted  the  greater  estate  for  life  to  be  made,  it  warranted  the 
lesser  estate  ;  especially  here,  because  this  was  also  an  estate  for 
life,  but  limited,  and  as  it  were  conditional. 

42.  By  the  custom  of  the  manor  of  Trcgoar  in  Cornwall,  cus-  Smartie  r. 
tomary  lands  are  demisable  by  copy  of  court-roll  to  two  or  three  2  i!d.  Raym. 
persons,  for  term  of  tiieir  lives,  and  the  life  of  the  longest  liver  of 
them,  habendum  successive  sicut  noininanlur  in  charta,  S)C.  et  non 
aliter:  and  the  person  first  named  in  the  grant  enjoys  the  tene- 
ments to  him  alone  during  his  life,  and  so  does  the  second  and 
third;  and  the  lord  is  entitled  to  a  heriot  of  every  such  person 
successively  dying  seised.  The  lord  granted  the  tenements  in 
question  to  one  Thomas  Norton  and  his  assigns,  habendum  to  him 
and  his  assigns,  for  the  lives  of  J.  P.,  W.  W.,  and  of  the  said 
T.  Norton,  and  of  the  longer  liver  of  them  successive.  The  ques- 
tion was,  whether  this  grant  was  warranted  by  the  custom.      It 


994. 

(i  Mod.  63. 
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was  contended  that  it  was  void  in  toto,  not  being  pursuant  to  the 
custom ;  for  the  grant  was  to  Thomas  Norton  and  his  assigns, 
habendum  for  his  own  hfe,  and  the  lives  of  J.  P.  and  W.  W., 
which  varied  from  the  custom  ;  and  though  the  grant  was  of  an 
inferior  interest  than  was  allowed  by  tiie  custom,  yet  it  being- 
prejudicial  to  the  lord,  in  respect  of  his  teimre,  and  of  his  ser- 
vices, the  custom  would  not  warrant  it.  In  this  case  T.  Norton 
was  tenant  for  his  own  life,  and  the  lives  of  J.  P.  and  W.  W.  ; 
for  they  were  not  named  to  take  an  interest,  but  only  added  by 
way  of  limitation  of  estate  ;  so  that  upon  the  death  of  T.  Norton, 
if  either  of  the  two  other  lives  were  in  being,  there  would  be  an 
occupant  of  the  copyhold,  which  would  be  an  injury  to  the  lord, 
when  a  stranger  would  have  power  to  come  in  without  his  con- 
sent. Lord  Chief  Justice  Holt  said,  the  custom  consisted  of 
three  parts;  1.  As  to  the  constitution  of  the  estate  granted, 
which  must  be  by  copy  of  court-roll.  2.  As  to  the  extent  of  the 
estate,  which  must  not  be  above  three  lives.  3.  As  to  the  man- 
ner of  the  estate,  which  was  different  from  the  constitution  of  the 
law,  by  the  operation  of  the  custom  ;  viz.  to  two  or  three,  haben- 
dum successive  sicut  nominantur.  When  a  custom  enabled  the 
lord  to  grant  for  three  lives,  he  could  grant  for  one  life,  for  it  was 
within  the  custom.  The  cases  cited  in  support  of  the  grant  were 
in  point.  Where  the  custom  was  to  grant  in  fee,  yet  the  lord 
might  grant  to  one  for  life,  with  a  remainder  to  another  in  tail,  as 

^«;e,  S.38.  in  the  case  of  Stanton  v.  Barnes ;  and  it  was  good,  though  the 
custom  was  to  grant  an  entire  estate  in  fee  simple.  So  where  the 
custom  was  to  grant  for  life,  a  grant  durante  viduitate  was  good ; 

Aute,%.A\.  as  in  the  case  of  Downes  v.  Hopkins,  though  it  had  a  different 
determination ;  because  it  was  a  lesser  estate,  and  so  within  the 
custom.  Here  the  grant  was  only  to  T.  Norton  during  his  own 
life,  and  the  lives  of  the  other  two  ;  the  consequence  of  which 
was,  that  if  T.  N.  died  living  the  cesiuis  que  i;je,  since  there  could 
be  no  occupant  of  a  copyhold  estate,  the  lord  upon  his  death 
woidd  have  his  heriot  custom,  and  also  the  land.  So  that  it 
would  be  no  inconvenience,  though  the  lord  had  no  heriot  upon 
the  death  of  the  other  two,  because  he  would  have  the  land 
itself. 

The  Court  was  unanimously  of  opinion  that  the  grant  was 
good. 
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43.  As  copyhold  grants  derive  their  effect  from  the  custom  of  Copyhold 
the  manor,  and  not  from  the  estate  of  the  lord  ;  they  are  consi-  piaceofmany 
dered  as  paramount  to,  and  will  take  place  of  many  other  titles  "'^'^r  estates. 
and  estates,  prior  to  them  in  point  of  time. 

44.  A    lord    of    a  manor  granted    copyhold  lands    for  three  (ham  i.  Dover, 
lives,  and  afterwards  married.     The  lives  determined  during  the   4Uep.24.a. 
coverture.     The  lord  entered  upon  those  lands,  and  kept  them  8liep.63.b. 
in  his  own  hands  for  some  time ;  he  then  granted  them  out  again 

by  copy,  and  died.  The  wife  of  the  lord  claimed  dower.  It  was 
resolved  that  the  copyholder  should  hold  the  lands  discharged 
of  dower ;  because  he  was  in  by  the  custom,  which  was  para- 
mount to  the  title  of  dower. 

45.  Lord  Coke,  however,  says,  if  the  heir  after  the  death  of  Co.  Cop.  s.  34. 

\     n  ■  r    ^  ^        u  •  1  1  Inst.  58.  b. 

the  ancestor,  and  before  an  assignment  ot  dower  to  the  widow,  ^  g, 
had  granted  lands  by  copy,  the  widow  might  avoid  these  grants ; 
because  instantly  upon  the  death  of  the  husband  her  title  to 
dower  was  complete,  and  nothing  more  was  wanting  to  the  con- 
firmation of  her  interest. 

46.  Voluntary  grants  of  copyholds  will  also  take  place  of  any 
prior  charges  or  incumbrances,  created  by  the  lord  who  makes 
such  grants. 

47.  The  Earl  of  Westmoreland  being  seised  in  fee  of  the  manor  S;inds  -•. 

„.     ,^j    ^       1    11    r       IT      Hempston, 

of  Kennington,  granted  a  rent-charge  to  bir  VV.  Cordell  tor  lite   o  Leon.  109. 
He  afterwards  made  a  feoffment  of  the  manor  to  Sir  John  CHfton, 
who  made  a  voluntary  grant  of  a  copyhold  to  one  Sands  for  life, 
accordino-  to  the  custom  of  the  manor,  the  same  being  an  ancient 
copyhold.     The  rent-charge  being  in  arrear,  a  distress  was  made 
on  the  copyhold  granted  to  Sands.     After  great  difference  of  3  Leon.  59. 
opinion,  it  seems  to  have  been  finally  settled  that  the  copyhold  .,  thrown.  208. 
was  not  chargeable  ;  because  the  estate  of  the  copyholder  was  ciib.Tea.202. 
derived  from  the  custom,  which  was  paramount  to  the  charge. 

48.  The  same  point  is  laid  down  by  Lord  Coke,  who  says,  if  Co-Cop.s.  34. 
the  lord  of  a  manor  acknowledges  a  statute,  and  then  grants 

lands  by  copy,  and  after  the  manor  is  delivered  to  the  cognizee 
in  extent,  the  grant  by  copy  cannot  by  this  be  impeached. 

49.  Although,  by  an  entry  for  a  condition  broken,  prior  es-  tu.  I3.c.  2. 
tates  and  incumbrances  are  in  general  defeated;  yet  copyhold 

grants  form  an  exception,  of  which  an  account  will  be  given 
hereafter. 
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CHAP.  III. 


Incidents  to  Copyholds. 


Sect.  1 .  Copyholders  subject  to  Fealty, 
Sfc. 
3.  Entitled  to  Estovers. 
7.  Bid  cannot  in  general  commit 
Waste. 

16.  Copyholds  are  descendible. 

17.  Alienable  and  devisable. 

18.  May  be  leased  for  Years. 

21.  Not  liable  to  Debts. 

22.  Subject  to  Free  Bench. 

32.   Which   may   be  barred  by  a 
Jointure. 


Sect.  34.  And  by  the  Alienation  of  the 
Husband. 
41.  Or  even  an  Agreement    to 
convey. 

45.  And  by  Forfeiture. 

46.  And  by  a  Grant  of  the  Free- 

hold to  the  Husband. 

47.  A    Devise    may    bar    Free- 

bench, 
49.  Subject  to  Curtesy. 
54.  What    Statutes    extend    to 

Copyholds. 


Copyholders 
subject  to 
fealty,  &c. 
Lit.s.84.  132. 
1  Jnst.G3.  a. 


Ante, Ch.  1. 


Entitled  to 

estovers. 

Heydon  v. 

Smith, 

13  Rep.  68. 


Section  I. 

By  the  general  custom  of  all  manors,  several  services  are  due  by 
copyholders  to  their  lords,  of  which  the  first  is  fealty.  And  Lord 
Coke  says,  the  doing  fealty  by  a  copyholder  proves  that  so  long 
as  he  observes  the  customs  of  the  manor,  and  performs  his  ser- 
vices, he  has  a  fixed  estate  ;  for  tenant  at  will,  that  may  be  put 
out  at  pleasure,  shall  not  do  fealty.  The  taking  the  oath  of 
fealty  is,  however,  now  usually  respited. 

2.  Suit  of  court  is  another  service  to  which  all  copyholders 
are  bound  ;  for  otherwise,  it  would  be  impossible  for  the  lord  to 
hold  a  copyhold  court.  And  it  has  been  stated,  that  every  copy- 
holder is  bound  to  attend  the  lord's  court,  and  to  be  sworn  of 
the  homage.  In  many  manors  copyholders  are  also  liable,  by 
particular  custom,  to  the  payment  of  rent  service,  rents  of  assize, 
and  reliefs ;  and  to  the  performance  of  a  variety  of  services. 

3.  It  was  resolved  in  8  Jac.  1.  that  every  copyholder  may,  of 
common  right,  and  as  a  thing  incident  to  the  grant,  take  house- 
bote, hedgebote,  and  ploughbote,  upon  his  copyhold.     But  this 
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light  may  be  restrained  by  custom;  namely,  that  the  copyholder 
shall  not  take  it  unless  by  assignment  of  the  lord,  or  liis  bailifl". 
The  lord  cannot,  therefore,  cut  down  all  the  timber  trees  on  a 
copyhold  estate,  but  must  leave  sufficient  for  the  reparation  of 
the  houses,  and  for  ploughbote,  &c. 

4.  A  copyholder  brought  an   action  of  trespass  against  the  Ashmeadr. 

,_  .  ,.  iiji      Uanger, 

lord  01  the  manor  for  cuttmo- down  trees  on    his  copyhold,  al-   i  Ld.  Raym, 

leging  a  custom  within  the  manor  that  every  copyholder  for  life,     "^  ' 

&c.  had  used  to  have  all  timber  trees  growing  upon  his  land  for 

the  reparation  of  houses :  and  that  all  the  timber  trees  growing 

upon  the  said  lands  were  not  sufficient  for  the  reparations,  &c. 

The  whole  Court  were  clearly  of  opinion  that  judgment  ought  to 

be  given  for  the  copyholder,  because  it  appeared  he  had   not 

enough  to  repair  without  those  trees:  therefore,  judgment  could 

not  be  given  for  the  defendant  without  overthrowing  the  case  of 

Heydon  v.  Smith.     And  Lord  Chief  Justice   Holt  said,  that  a 

copyholder  holds  the  trees  by  copy  of  court  roll,  as  well  as  the 

land  ;  therefore,  it  seemed  to  him,  that  the  lord  could   not  cut 

the  trees  growing   upon   the  copyhold.     That  Cro.   Eliz.  361. 

says,  the  copyholder  might  lop  the  trees  without  a  special  custom, 

which  shewed  that  the  copyholder  had  a  special  property  in 

them. 

This  judgment  was  affirmed  in  the  Exchequer  Chamber,  and  iSalk, 638. 
reversed  in  the  House  of  Lords.  («) 

5.  Where  the  custom  of  the  manor  is,  that  the  copyholder  Sandford  v. 
shall  employ  the  timber  cut  down  in  the  reparation  of  his  tene-  3^i3^ii°^282. 
ments,  yet  as  to  the  tops  and  bark,  which  cannot  be  employed 

in  repairs,  he  may  sell  them  towards  defraying  the  charges  of  the 
reparations. 

6.  The  Court  of  Chancery  will  direct  a  commission  to  set  out  Ayray  i-.  Bil- 

linaham, 

sufficient  timber  and  wood  for  the  copyholder,  for  all  manner  of  Finch  199. 
botes  and   estovers,  according  to  the  custom  used  within  the 
manor  ;  and  the  rest  for  the  use  of  the  lord. 

7.  A  copyholder  cannot  commit  any  kind  of  waste,  unless  But  cannot  in 

,  ,  .       ,  '  •        r         1         •      I  general  commit 

there  be  a  particular  custom  to  warrant  it,  tor  the  timber  grow-  waste, 
ing   on  copyhold   estates   is,    by   the  general    custom   of  most   13  Rep.  6. 

(«)  The  printed  case  in  this  appeal  is  in  JMr.  Serjeant  Hill's  Collection  of  Cases  in 
the  House  of  Lords,  (now  in  Lincoln's  Inn  Library)  on  the  back  of  which  is  written  by 
Lord  Chief  Baron  Ward — "  This  judgment  was  reversed  by  eleven  against  ten  lords, 
and  against  the  opinion  of  all  the  judges  of  Englaud." — Note  by  Mr.  Cruise. 
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manors,    the   property   of    the    lord,    who    may  cut   it   down; 

provided  he  leaves  a  sufficient  quantity  for   the  repairs  of  the 

copyhold. 
Glascock's  case,       8.  A  copyholder  in  fee  may,  however,  by  the  particular  custom 
Denn  i;.      "       of  a  manor,  have  a  right  to  cut  down  timber  trees  growing  on 
lO^Easr^'oe       ^^^  copyhold,  and  to  sell  them  at  his  pleasure,  which  has  been 
Rolls  u.  Ma.,on,  adiud<>ed  to  be  a  o;ood  custom.     It  has  also  been  held,   that 

Brownl.132.  •'       "==  -        w>    ,       i  p  •         •         i  • 

where  a  copyholder  for  life  had  a  power  of  nommatmg  his  suc- 
cessor, a  custom  enabling  him  to  fell  timber,  was  good  ;  because 
he  was  quasi  a  copyholder  in  fee. 
Rockey  v.  9.  A  custom  that  a  copyholder  for  life  may  cut  down  timber, 

Cro!°Car.'220.  •»  Unreasonable  and  void;  for  it  is  a  destruction  of  the  in- 
Powell  V.  Tea-  heritance,  and  contrary  to  the  nature  of  an  estate  for  life.  And, 
29!i\oy,'2]ca!5.  in  a  modem  case  it  was  held,  that  a  copyholder  for  three  lives, 
Mardinerj.  ^^  without  any  power  of  compelling  his  lord  to  renew,  could  not 
R.746.  cut  down  timber. 

Whitechuicho.        10.  It  has  been  laid  down  by  Lord  Eldon,  that  the  lord  of  a 
19  Ves.  -Irs.       manor  has  not  by  law,  independently  of  custom,  any  such  pro- 
"■  ^^'-un"'        pcrty  or  interest  in  the  timber  growing  on  the  copyhold  premises 
of  a  tenant,  as  entitles  him  to  enter  and  cut.     That  generally  if 
there  is  no  custom  for  the  tenants  of  a  manor  to  cut  timber,  it 
belongs  to  the  lord.     That  it  seemed  there  might  be,  as  to  timber 
on  copyhold  premises,  what  may  exist  unquestionably  as  to  mines, 
a  custom  that  the  lord  cannot  take  without  consent  of  the  copy- 
holder, and  vice  versa.     That  a  copyholder  might,  by  the  custom, 
have  such  an  interest  in  the  timber  that  he  might  himself  cut  it. 
So  he  might  have  a  special  interest  to  prevent  the  lord's  cut- 
ting :  but  such  a  custom  ought  to  be  proved  by  extremely  strong 
evidence. 
Dunchr.  11.  The  right  of  a  copyholder  to  cut  down  timber  is  a  legal 

4  Vef  700         °"^'     ^Vhere  he  exceeds  or  abuses  it,  he  will  forfeit  his  copy- 
Jnfra,  ch.5.        \^Q\f\  •  therefore  the  Court  of  Chancery  will  not  grant  an  injunc- 
tion, at  the  suit  of  a  lord  of  a  manor,  to  restrain  his  copyholder 
from  committing  waste. 
Ten.  327.  12.  It  is  laid  down  by   Lord   C.  B.  Gilbert,    that  a  copy- 

holder of  inheritance  cannot,  without  a  special  custom,  dig 
for  mines;  neither  can  the  lord  dig  in  the  co|)yholder's  land, 
on  account  of  the  great  prejudice  he  would  thereby  do  to 
the  copyhold.  And  this  doctrine  was  confirmed  in  the  follow- 
ing case. 
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13.  An  action  of  trover  having  been  brought  by  the  lord  of  a  ma-  p:p.  Winton  v. 
nor,  by  the  direction  of  the  Court  of  Chancery,  against  a  customary  ^Yrns.'  408. ' 
tenant,  for  ore  dug  and  disposed  of  by  the  tenant ;  there  never 

having  been  a  mine  of  copper  before  discovered  in  the  manor,  the 
jury  could  not  find  that  the  customary  tenant  might  by  custom 
dig  and  open  new  copper  mines.  Lord  Cowper  held  that  neither 
the  tenant  without  the  hccnce  of  the  lord,  nor  the  lord  without 
the  consent  of  the  tenant,  could  dig  in  the  copper  mines  ;  being 
new  mines. 

14.  It  was  resolved  in  a  modern  case,  that  the  lord  of  a  manor?  Bourne  v. 
as  such,  had   no  right,  without  a  custom,    to  enter  upon  the  lo  East.  189. 
copyholds  within  his  manor,  under  which  there  were  mines  and  Curtis o.Uamei, 
veins  of  coal,  in  order  to  work  them ;  and  that  the  copyholder 

might  maintain  trespass  against  him. 

15.  Lord  Coke  has  laid  it  down,  that  a  copyholder  is  punish-  i  Inst. 63. a,  n. 
able  for  permissive  waste  ;  and,  though  there  are  some  authori- 
ties against  him,   yet  this  appears  to  be  now  admitted.     But  I  Estcourti-. 
apprehend  it  only  applies  to  copyholds  held  for  lives,   not  to  isalk.'i86. 
those  held  in  fee.     If,  therefore,  a  copyholder  for  life  suffers  the 
buildings  to  decay,  it  is  waste  ;  so,  if  he  erects  a  house  on  his 

land,  and  suffers  it  to  fall  down,  it  is  waste. 

16.  Where  a  copyhold  estate  is  granted  to  a  person  and  his  Copyholds  are 
heirs,  it  is  descendible  according  to  the  rules  of  the  common 

law;  unless  the  custom  is  otherwise,  in  which  case  the  custom  Tit.  29.  c  5. 
must  prevail.  But  copyholds  do  not  in  other  respects  partake 
of  the  nature  of  freehold  estates  of  inheritance.  For  as  they 
are  descendible  only  by  custom,  they  have  not  any  of  the  col- 
lateral qualities  of  descent,  unless  those  qualities  are  also  esta- 
blished by  the  custom.  (6) 

17.  Copyholds  are  not  alienable  by  feoffment,  or  other  com-  Alienable  and 
mon  law  assurance  :  but,  by  the  general  custom  of  all  manors,  xit.  37.  c.  i. 
a  copyholder  may,  by  surrendering  his  estate  to  the  lord,  to  tiie 

use  of  a  purchaser,  effectually  alienate  it.     Copyhold  estates  are 

also  indirectly  devisable,  though  not  within  the  statute  of  Wills.  Xit.  38. c.  4. 

But  there  are  some  customary  estates  in  the  north,  which  are 

not  devisable,  either  directly  or  indirectly   [by   the  custom,  but  4  East.  271. 

it  is  conceived  they  are  devisable,  according  to  the  Statute  of  Seech. i.ofthis 

Frauds,  as  if  they  were  strictly  freeholds.]  ^'^  *•  ^"^• 

{h)  [The  alterations  in  the  law  of  inheritance  by  the  recent  stat.  3  &  4  Will.  4.  c.  106. 
apply  to  copyholds  as  well  as  lo  lieeholds  and  lands  ol'  other  tenures.  J 
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May  be  leased      18.  By  the  general  custom   of  all  manors,  a  copyholder  may 

Co.^cdp'.s.Sl.    make  a  lease  for  one  year  ;  and,  with  the  licence  of  the  lord,  he 

may  make  a  lease  for  any  number  of  years.     Lord  Coke  says,  if 
6  Vin.  Ab.  217.   the  lessee  be  ousted,  he  shall  not  sue  in  tlie  lord's  court  by  plaint, 

but  shall  have  an  ejectment  at  the  common  law  ;  because  he  has 

not  a  customary  estate  by  copy,  but  a  warrantable  estate,  by  the 
Gilb.  Ten.  299.   rules  of  the  common  law. 

19.  In  the  case  of  a  lease  by  licence  of  the  lord,  the  lessee  may 

assign  it,  or  make  an  under  lease  for  years,  without  any  new 

Turner  i;.  '^  .  •       t      i  i     p 

Hodges.  licence ;  for  the  lord's  mterest  is  discharged  tor  so  many  years. 

Ilui.  102.  ^^^  .^  ^^^^  copyholder  should  die  without  heirs,  yet  the  lease 

shall  stand  against  the  lord,  by  reason  of  his  licence,  which 
amounts  to  a  confirmation. 

Gilb.  299.  20.  The  lord  can  only  grant  a  licence  to  lease  during  the  con- 

tinuance of  his  own  estate  in  the  manor.  Therefore  a  lease  for 
years  made  by  licence  of  a  lord,  who  is  only  tenant  for  life,  will 
cease  at  his  death. 

Not  liable  to  21.  Copyholds  [were  not,  previously  to  the  recent  stat.  3  &  4 

4lSp.22.  Will.  4.  c.  104.J  liable  to  the  payment  of  debts,  even  of  record; 

Tit.  14.  j^Q,.  ^Q  debts  due  to  the  crown.     Because  if  a  creditor  were  al- 

Ivex  t).  15u(l(l,  .  „  •  11  V 

Parker  R.  190.  lowed  to  take  possession  of  a  copyhold  estate,  it  would  be  pre- 
8  Aes.394.  judicial  to  the  lord.  And  where  a  copyholder  in  fee  simple  died, 
his  estate  was  not  assets,  in  the  hands  of  his  heir,  as  freehold 
lands  were,  for  payment  of  specialty  debts:  [and  for  this  reason, 
the  copyholds  of  a  trader  within  the  Bankrupt  Act  were  not,  like 
other  real  estate,  equitable  assets  witiu  the  stat.  1 1  Geo.  4.  and 
1  Will.  4.  c.  47.  s.  9. 
Coombes  r  ^"'^  copyholds  may  be  charged  by  will  vvith  the  payment  of 

Gibson,  Tit.  38.    debts. 

So  also  the  copyholds  of  a  trader  within  the  Bankrupt  Law, 
may  be  sold  for  the  benefit  of  his  creditors,  according  to  the  pro- 
visions of  the  G  Geo.  4.  c.  16.  s.  68. ;  and  those  of  an  insolvent, 
under  the  enactments  of  the  7  Geo.  4.  c.  57.  s.  20.  ;  2  Will.  4. 
c.  44. 
^     .-.  ,     .,        But  now,  by  the  recent  statute,  3  &  4  Will.  4.  c.  104.  copy- 

Sup.  lit.  1.S.57.  7       J  1  r 

holds,  as  well  as  freeholds,  are  made  asssets  for  the  payment  or 
simple  contract,  as  well  as  specialty  debts.] 

2'^.  Copyholders,  not  having  the  freehold  of  the  lands,  their 
Subiect  to  free  '^ '  v  J  ^  ^^ 

bench.  widows  arc  nut  entitled  to  dower.    But  in  most  manors  in  which 

4  Rep. 22.  a.      ^^^^^^  ^^^  copyholds,  thcic  is  a  custom  that  the  widows  of  copy- 
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holders  shall  have  a  certain  portion  of  their  husband's  lands,  for 
their  support,  which  is  generally  called  the  widow's  free  bench. 
As  this  right  depends  upon  the  particular  customs  of  each  manor, 
it  varies  in  different  manors,  both  as  to  the  quantity  to  which 
the  widow  is  entitled,  and  the  conditions  under  which  it  is  held. 

23.  In  most  manors  free  bench  consists  of  one  half  of  the   ilnsi.33.b. 
husband's  copyhold,  in   others  of  a  third,    or  a   fifth,  and   in 

some  few  of  the  whole.  It  is  generally  an  estate  for  life ;  in 
many  manors  it  is  forfeited  by  incontinency,  or  a  second  mar- 
riage ;  as  in  the  manors  of  East  and  West  Emborne  in  Berk- 
shire, where  the  widows  of  copyholders  are  entitled  to  free  Blount.  Fragm. 
bench,  clum  sola  et  casta  fucrint.  But  if  a  widow  is  found  guilty 
of  incontinency,  she  loses  her  free  bench  ;  unless  ahe  comes  into 
Court,  riding  backwards  upon  a  black  ram,  and  repeats  certain 
words.  The  same  custom  prevails  in  the  manor  of  Chadleworth 
in  Berkshire,  and  that  of  Torre  in  Devonshire. 

24.  Free  bench  is  not  incident  to  copyholds  of  inheritance 
alone ;  but  also,  in  some  manors,  to  copyholds  granted  only  for 
life. 

25.  Lord  Howard  being  seised  of  the  manor  of  Stockwood  Howard  v. 
in  Dorsetshire,  where  the  custom  was,  that  the  widows  of  copy-  y^b.  181. 
holders  for  lives  should  enjoy,  during  their  widowhood,  the  cus- 
tomary lands  of  which   their  husbands  died    seised,  granted  a 
customary  tenement    to  John  Bartlet  for  life,  by  copy.     It  was   Salisbury  c. 

/»T-i~»  I-  -r       i'        111  riurd,  infra, 

resolved,  that  upon  the  death  of  J.  Bartlet  his  wife  should  have  s.  37, 
her  widow's  estate  in  the  land,  it  being  an  excrescence,  which  by 
the  custom  grew  of  itself  out  of  the  estate. 

26.  A  right  to  free   bench  attaches  before  the  admittance  of  G.lb.  Ten.  288. 

_-  Vauglian  v. 

the   husband,  either   upon    a   descent  or  a  surrender.     But  a  Atkins,  Tit.  37. 

widow  is  not  entitled  to  free  bench  out  of  the  trust  of  a  copy-  y,i/i2.  c.  2. 
hold. 

27.  Where  the  widow  of  the  ancestor  holds  a  moiety  of  the  Baker  v.  Beres- 
copyhold,  as  her  free  bench,  the  widow  of  the  son  will  only  be        ' 
entitled  to  a  moiety  of  the  remaining  moiety,  upon  a  principle  Tit.  6.  c.  3. 
established  in  the  case  of  dower. 

28.  Where  a  widow  is  entitled  to  free  bench,  she  shall  have  4  Rep.  30.  b. 
all  the  incidents  to  dower ;  and  will  therefore  be  entitled  to  the 

same  damages,  under  the  Statute  of  Merton,  as  a  dowress.    And  Gland's  case, 

°  .  5  Rep.  lib. 

where  free  bench  determines  by  the  act  of  God,  there  shall  be  Cro.  euz.  460. 

Tit.3.  c.  1. 
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emblements,  as  in  the  case  of  a  freehold  estate  for  Hfe.     But 

where  it  determines  by  the  act  of  the  widow,  as  by  incontinency, 

or  a  second  marriage,  it  is  otherwise. 

Kitch.  123.  29.  If  the  widow  be  entitled  to  the  whole  of  the  copyhold,  as 

her  free  bench,  she  may  enter  immediately;  as  the  law  casts 

the  possession  upon  her,  in  the  same  manner  as  it  does  upon  the 

heir,  in  cases  of  descent.  Where  the  widow  takes  a  portion  only, 

it  should   seem  that  the  possession  is  not  cast  upon  her,  any 

more  than  in  the  case  of  dower  at  common  law  ;  consequently 

that  she  is  not  entitled  to  enter,  without  an  assignment. 

Chapman  t).  30.  An  ejectment  will  not  lie  for  a  third  part  of  a  copyhold, 

2  Show.R  198.  ^^  ^^^^  bench  :  but  the  widow  must  levy  a  plaint  in  the  manor 

court,  in  the  nature  of  a  writ  of  dower ;  and  the  homage  must 

set  out  the  same.     But  if  the  custom  be  for  the  widow  to  have 

a  third  part,  not  in  the  nature  of  dower,  that  is,  in  severalty,  but 

in  common  with  the  heir,  it  is  then  otherwise. 

Burnefordi.  31.  When  the  widow  is  admitted  to  her  free  bench,  she  holds 

1  Leon°\°"'        ^^  ^^^^  ^^^^  '■>  ^"^  ^^^  ^^^^  ^®  "^*  admitted  during  her  life  :  which 

Ten.  173.  Lord  Chief  Baron  Gilbert   says,  plainly  proves  that  the  course 

'  *   ■  '^*   *        of  tenure  of  copyholds  is  not  like  that  of  freeholds.     For  in  that 

case  she  should  hold  of  the  heir. 

A\  hich  may  be         32.  A  jointure,  whether  legal  or  equitable,  is  a  good  bar  to 

iointure/  ^         ^^^  claim  of  a  widow  to  free  bench  of  a  copyhold  ;  as  well  as  to 

dower. 

Walker i.  33.  A  man,  in  consideration  of  his  marriage,  and  to  make 

1  \q%!1>a.  some  provision  for  his  intended  wife,  by  deed  executed  before 

marriage  settled  upon  her,  if  she  should  survive  him,  part  of  his 

real  estate  for  her  jointure,  and  in  full  bar  and  recompence  of  all 

dower  or   thirds    which  she  could  be  entitled  to,  or    any  way 

claim,  out  of  any  lands,  tenements,  messuages,  or  hereditaments, 

of  which  he  then  was,  or  ever  after  during  the  coverture,  should 

be,  seised   of  freehold   or  inheritance.     After  the  marriage  the 

husband  purchased  copyhold  estates,  of  which  the  wife  got  pos- 

2Ab.  Eq.  101.     session  upon  his  death,    as    her  free  bench.     It  was  decreed 

^'  ^'  against  the  widow,  upon  the  principle  that  the  jointure  barred 

her  of  free  bench,  as  well  as  of  dower. 
And  by  the  34.  The  right  to  free  bench  does  not,  like  dower,  attach  on  all 

husband."  °  "^  ^'^'^  copyhold  estates  which  the  husband  had  during  the  cover- 
ture ;  but  only  on  those  of  which  he  died  possessed,  or  as  the 
custom  usually  expresses  it,  whereof  he  died  seised ;  so  that  a 
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copyholder  may  defeat  his  wife's  rioht  to  free  bench,  by  any 
species  of  aUenation.  (c) 

35.  Where  the  custom  of  tlie  manor  was,  that  the  wives  of  Parker  v. 

]'.licke, 

copyholders,  dying  tenants  of  the  manor,  should  be  endowed,  a  Cro.  Car,  568. 
copyholder  became  a  bankrupt;  the  commissioners  bargained 
and  sold  his  copyhold  for  the  benefit  of  his  creditors.  The  copy- 
holder died  before  the  bargainee  was  admitted.  Resolved,  that 
the  widow  was  barred  of  her  free  bench,  because  her  husband 
did  not  die  tenant. 

36.  A  person  surrendered  his  copyhold  by  way  of  mortgage,  Benson ri.  Scott, 
and  died  without  paying  off  the  money,  leaving  a  widow,  who  skin.  406. 
claimed  dower.     The  Court  said  the  widow's  title  did  not  com- 
mence by  the  marriage :  if  it  did,  the  hu'iband   then   could  do 

nothing  to  prejudice  it ;  but  it  was  plain  he  might  alien  or  extin- 
guish his  right.  The  free  bench  grew  out  of  the  estate  of  the 
husband,  it  was  his  dying  seised  which  gave  the  widow  a  title  ; 
as  the  husband  had  a  defeasible  estate,  so  the  wife  might 
have  her  free  bench  defeated. 

37.  Upon  a  motion  for  a  new  trial,  it  appeared  that  the  cus-  Salisbury  «. 
tom  of  the  manor  of  Warminster  was,  to  grant  copyholds  for  Cowp,  481. 
three  lives ;  that  the  first  life  had  a  power  of  surrendering  the 

whole  estate ;  and  the  widow  of  a  tenant  who  died  seised  was 
entitled  to  her  free  bench.  That  one  F.,  then  a  copyholder  for 
three  lives,  surrendered  to  Hurd,  the  deceased  husband  of  the 
defendant,  who  by  Hcence  from  the  last  lord  demised  to  Singer 
for  ninety-nine  years,  by  way  of  mortgage.  Then  Hurd  died, 
Singer  demised  to  the  plaintiff.  The  widow  of  Hurd  claimed 
her  free  bench,  there  being  no  special  custom  to  make  a  demise 
of  this  kind,  therefore  contended  that  the  estate  of  her  husband 
was  not  determined,  according  to  the  custom  of  the  manor,  but 
he  must  be  deemed  to  have  died  seised  of  the  copyhold,  and  the 
widow  still  entitled  to  her  free  bench.  On  the  other  side  it  was 
said,  that  the  copyholder,  having  obtained  the  lord's  licence, 
might  do  what  he  pleased  with  the  estate,  and  could  have  con- 
veyed it  from  the  wife,  in  any  form  he  thought  fit,  consequently 
her  right  of  free  bench  must  be  subject  to  the  mortgage. 

The  Court  was  of  opinion,  that  the  widow  was  not  entitled  to 

(c)  [But  in  the  manor  of  Clieltenham  in  Gloucestershire,  the  vvido'v  of  a  copyholder 
is  entitled  to  dower  out  of  the  customary  lands  of  which  her  husband  was  tenant  during 
he  coverture,  but  of  which  he  did  not  die  seised.  Kiddell  ».  Jenner,  10  Bing.  29.] 


288 


Vaughan  r. 
Alkins, 
Tit.  37.  c.  1. 

1  Inst.  59  b. 


Fardey's  case, 
Cio.  Jac.  36. 


Ten. 321. 
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free  bench  :  they  held  there  was  a  great  difference  between  the 
custom  of  free  bench,  found  in  this  case,  and  dower;  the  widow 
was  entitled  to  dower  of  all  her  husband  was  seised  of  during 
the  coverture,  but  her  right  was  confined  to  such  estates  as  he 
should  die  seised  of;  consequently,  as  between  lord  and  tenant, 
they  might  defeat  the  wife's  estate  when  they  pleased. 

38.  A  surrender  of  a  copyhold  to  the  lord,  for  the  purpose 
of  alienation,  will  therefore  operate  as  a  bar  to  free  bench.  And 
even  a  surrender,  to  the  use  of  the  surrenderor's  will,  bars  his 
widow ;  because  there  the  copyholder  parted  with  his  estate. 

39.  It  was  held  in  2  Ja.  I.  that  if  a  copyholder  makes  a  lease 
for  years,  his  widow  shall  not  avoid  it,  without  a  special  custom, 
because  the  lessee  comes  in  under  the  custom,  and  by  the  lord's 
licence,  as  well  as  the  widow. 

40.  Lord  Chief  Baron  Gilbert  makes  the  following  observa- 
tions on  this  case  : — "  It  seems  to  me  that  the  feme  shall  not  in 
this  case  be  endowed  of  the  third  part  of  the  rent  and  reversion  ; 
because  customs  ought  to  be  strictly  pursued  ;  and  that  is  only 
to  be  endowed  of  the  land.  Yet  it  seems,  after  the  lease  ended, 
she  shall  be  endowed,  for  the  husband  did  die  seised ;  the  pos- 
session of  his  lessee  being  his  own  possession.  But  it  was 
agreed  in  this  case,  that  by  special  custom  the  feme  might  avoid 
the  lease.  This,  among  other  cases,  proves  that  a  copyholder 
may  dispose  of  his  land,  and  bar  his  wife  of  her  free  bench,  un- 
less there  be  a  particular  custom  that  she  shall  avoid  any  aliena- 
tion, &.C.  made  by  him  ;  for  then  the  particular  custom  shall,  as 
it  seems,  avoid  his  charge,  as  well  in  the  case  of  copyhold,  as  of 
freehold  estates,  by  the  common  law." 

41.  Even  an  agreement  to  convey  will,  in  equity,  bar  the  widow 
of  a  copyholder  of  her  right  to  free  bench. 

42.  A  husband  copyholder  of  an  estate,  to  which,  by  the  cus- 
tom of  the  manor,  his  widow  was  entitled,  as  her  free  bench,  in 
case  he  died  seised  thereof,  being  in  gaol,  entered  into  an  agree- 
ment for  the  sale  of  that  estate  to  his  son,  for  a  valuable  considera- 
tion. The  husband  died  without  having  executed  the  agree- 
ment, by  an  actual  surrender  of  the  copyhold,  and  passing 
the  legal  estate  to  the  son;  who  brought  his  bill  for  a  specific 
performance  of  the  agreement  to  the  exclusion  of  the  widow's 
free  bench. 

Lord  Ilardvvicke  was  of  opinion  there  was  a  strong  equity  that 
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the  widow  should  be  bound,  as  well  as  the  heir;  and  decreed  the 
purchaser  entitled  to  relief  against  the  widow. 

43.  A  bill  was  filed  for  a  foreclosure,  and  to  compel  a  surren-  Brown  v. 

.        ,  11      Raindle, 

der  of  a  copyhold  estate,  under  a  covenant  in  the  mortgage  deed,  y  ves.JuD.2C6. 
to  surrender  those  premises  as  an  additional  security.  The 
question  was,  whether  this  covenant  of  the  mortgagor  barred  the 
right  of  his  widow  to  free  bench.  The  custom  of  the  manor 
appeared  by  the  evidence  to  be,  that  the  copyholder  could  con- 
vey these  estates  by  surrender :  but  where  he  died  seised  of  the 
estate,  the  widow  was  entitled  to  it  during  her  widowhood,  as 
her  free  bench. 

Sir  R.  P.  Arden,  M.R.  said  it  was  perfectly  clear  that  the 
right  of  a  copyholder's  wife  might  be  barred  by  her  husband, 
by  any  act  done  for  valuable  consideration,  whether  conveying 
a  legal  estate,  or  otherwise.  Upon  the  evidence,  supposing  this 
a  widow's  estate,  arising  out  of  an  estate  of  which  the  husband 
was  complete  owner,  and  could  bar  her  estate,  he  was  of  opinion 
it  was  that  sort  of  estate  which  any  equitable  conveyance  would 
bind.  Any  act  of  the  husband  for  valuable  consideration  barred 
her  equally  with  a  legal  surrender;  and  she  was  compellable  in 
equity  to  surrender,  pursuant  to  such  contract. 

44.  There  are,  however,  many  manors  in  which  the  custom 
is,  that  the  widow  shall  have  her  free  bench  of  all  the  customary 
tenements  whereof  her  husband  was  seised,  at  any  time  during 
the  coverture. 

45.  If  a  copyholder  does  any  act  which,  by  the  custom  of  the  And  by  for- 
manor,  amounts  to  a  forfeiture  of  his  estate,  his  wife  will  thereby  ^non." 
lose  her  free  bench  ;  because  every  thing  which  determines  the  ]l'.l'^'^[^^^' 
estate  of  the  copyholder  has  that  effect. 

45\  Where  the  lord  of  the  manor  conveys  the  freehold  of  the  And  by  a  gram 

1     11        •      ^         1-         -r-        -111         1       1  1         c  of  the  freehold  to 

land  to  the  copyholder  in  fee,  his  wife  will  thereby  lose  her  tree  ,|je  husband. 
bench  ;   because  the  copyhold  is  destroyed,  as  will  be  shewn  ^^.^iT!^'^ '" 
hereafter.     But  if  the  lord  grants  the  freehold  of  a  copyhold  to  Cro.  .la.  126. 
a  stranger,  the  wife  will  not  lose  her  free  bench,  because  this 
does  not  destroy  the  copyhold. 

47.  A  general  devise  of  other  lands  will  not  bar  a  widow  of  A  devise  inay 
free  bench  ;  for  the  same  reason  that  it  will  not  bar  dower.     But  xit.  d.  c.  4. 
where  it  is  expressed  to  be  in  satisfaction  of  dower,  the  widow  is 

then  put  to  her  election. 

48.  A  testator,  after  devising  to  his  wife,  declared  in  his  will.  Ward  v.  Ward. 

'^  Amb.  299. 

VOL.    1.  U 
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that  wliat  he  had  before  given  her,  should  be  in  full  of  all  doweiv 
and  light  of  dower,  or  thirds,  which  she  might  have,  or  claim  in 
or  out  of  his  real  estate.  It  was  decreed  by  Lord  Hardwicke, 
that  the  devise  was  a  satisfaction  of  the  wife's  right  to  free  bench 
of  a  copyhold,  which  the  testator  had  purchased  after  the  making 
of  his  will  ;  for  free  bench  was  a  customary  right,  nomine  dotis, 
and  so  declared  by  Bracton. 
Subject  to  49.  Curtesy  is  not  incident  to  copyholds,  unless  there  be  a 

4"llep!'22  b.       special  custom  to  warrant  it.     Where  a  custom  of  this  kind  pre- 
Cro.  hiiz.  Gtii.    vails,  it  is  construed  strictly,  and  not  extended  beyond  the  words. 
Thus,  if  the  ctistom  be,  that  where  a  man  marries  a  customary 
tenant,  he  shall  have  curtesy,  the  woman  must  be  a  copyholder 
at  the  time  of  the  marriage. 
Savage's  case,  50.  The  custom  of  a  manor  was,  that  if  any  man  took  to  wife 

20^!'^'       '       ^  customary  tenant,  had  issue,   and  outlived  his  wife,  he  should 
be  tenant  by  the  curtesy.     A  person  pleaded  that  he  took  to  wife 
one  Ann,  to  whom,  during  the  said  coverture,  a  customary  tene- 
ment of  the  said  manor  did  descend  j  that  he  had  issue,  and  that 
she  was  dead.     It  was  adjudged  that  the  husband  was  not  en- 
titled to  curtesy,  under  the  custom,  because  his  wife  was  not  a 
customary  tenant  at  the  time  of  the  marriage. 
iP.Wms.  69.         Lord  Ch.  Just.  Holt,  and  Powell,  Just,  held  this  case  not  to 
1028.    ^^""*       be  law  :  but  it  is  observable,  that  it  is  stated  by  Lord  C.  B. 
Ten.  326.  Gilbert,  without  any  expression  of  dissent. 

51.  Although  the  wife  be  not  actually  admitted  to  the  copy- 
hold, yet  the  husband  will  be  entitled  to  curtesy. 
Even;.  Aston,  52.  The  custom  of  a  manor  was,  that  if  a  man  had  a  wife 

Moo.  271.  seised  in  fee  of  copyhold  lands,  according  to  the  custom  of  the 

manor,  and  had  issue  by  her,  he  should  be  tenant  by  the  curtesy. 
It  was  found  that  A.  a  copyholder,  was  seised  and  had  issue,  a 
daughter,  who  was  married  to  J.  S.  and  had  issue.  A.  died  ;  his 
daughter  entered,  but  died  without  being  admitted.  The  Court 
seemed  of  opinion  that  the  husband  was  entitled  to  be  tenant  by 
the  curtesy,  before  admittance  of  the  wife;  and  that  the  delay  of 
Gilb  Ten  287.    admittance  by  the  lord  should  not  prejudice  the  husband,  who 

was  a  third  person. 
Watkins  ^^'  -^Y  ^^^  custom  of  some  manors  the  husband  of  a  copy- 

Vol.  1. 426.        holder  is  entitled  to  curtesy,  though  he  has  no  issue  by  his  wife. 
But  such  estate  is  forfeitable  by  a  second  marriage. 
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54.  Copyhold  estates  are  as  much   under  the  control  of  the  ^^''^t  statutes 

extend  tocopy- 

Legislature  as  any  others.  But  where  they  are  not  expressly  holds, 
mentioned  in  an  act  of  parliament,  it  frequently  does  not  extend 
to  them,  upon  the  ground  that  it  was  not  the  intention  of  the 
Legislature  that  it  should  affect  them.  And  Lord  Coke  has  Cop.  s,  53. 
laid  down  the  following  rules  for  distinguishing  between  tliose 
statutes  that  do  or  do  not  extend  to  copyholds.  Where  an  act 
of  parliament  alters  the  service,  tenure,  or  interest  of  the  land,  or 
other  thing,  in  prejudice  of  the  lord  ;  there  the  general  words  of 
such  an  act  of  parliament  extend  not  to  copyholds.  But  where 
an  act  is  generally  made  for  the  good  of  the  commonwealth,  and 
no  prejudice  may  accrue  by  reason  of  the  alteration  of  any  in- 
terest, service,  tenure,  or  custom  of  the  manor,  there  usually 
copyholds  are  within  the  general  purview  of  such  acts. 

55.  In  conformity  to  these  principles  it  is  held,  that  the  sta- 
tute 4  Hen.  7.  of  fines,  as  to  their  being  a  bar  after  five  years' 
non-claim  ;  the   statutes  of  bankruptcy,   the  statutes  of  limita- 
tions, the  statutes  of  mortmain,  the  statute  7  Ann.  relative  to  i  will.  4,  c.  60. 
conveyances  by  infant  trustees,   and  many  others,   extend  to  ^^'  ^'  ^' 
copyholds.     It  has  been  already   stated   that  the   statute   De  %«••  c.  2.  ss. 
Donis,  does  not  extend   to   copyholds. 

56.  But  it  is  also  settled,  that  the  statute  of  Westminster,  2. 
c.  18.  which  gives  the  writ  of  elegit,  the  statute  11  Hen.  7. 
respecting  alienations  by  a  wife  of  the  lands  of  her  husband, 
the  statute  of  uses  and  jointures,  the  statute  of  wills,  the 
statute  32  Hen.  8.  as  to  the  discontinuance,  by  the  wife  of 
the  husband's  lands,  the  statute  13  Eliz.,  for  making  account- 
ants' lands  liable  to  the  debts  of  the  Crown,  and  several  other 
statutes,  do  not  extend  to  copyholds. 

57.  Copyhold  estates  are  within  the  fourth  section  of  the  sta-  Tit.  32.  c.  3. 
tute  of  frauds,  concerning  the  sale  of  lands,  and    the  seventh 
section,  which  requires  declarations  of  trust  to  be  in  writing: 

but  they  are  not  within  the  sections  of  the  statute  which  relate  Tit.  38.  c.  4. 
to  devises  of  lands. 

58.  The  recent  statute,  3  8c  Will.  4.  c.  74.  for  abolishing  fines 
and  recoveries,  applies  to  copyholds.  Sect.  50,  51,  52,  53,  54, 
infra,  title  37.  c.  2. 
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CHAP.  IV. 


Fines  and  Jlcriots. 


Fines  upon 
descent. 


Gilb.  Ten.  327. 


4  Tlep.  22  b. 
Gilb.  Ten.  292. 


Upon  voluntary 
grants.  Co. Cop. 
y.  56. 

4  Rep.  22  b. 
Cro.Jac.  103. 


Sect.  1.  Fines  upoti  Descent. 

3.  Upon  voluntary  Grants, 

4.  Upon  Admission  of  Tenants  by 

the  Curtesy,  ifc. 

5.  Upon  Alienation  generally. 

7.  [Upon  Alienation   on  Bank- 

ruptcy. 

8.  On  Insolvency -1 

9.  Upon  a  Devise. 

11.  Not  line  from  a  Re7n'nnder- 

man, 
14.  Without  a  Special  Custom. 
IG.  Nor  without  a  change  of  the 

Tenant. 


SiXT.  17.  Or    an   Agreement   to   sur- 
render. 
19.  Only  due  on  Admittance. 
21.  Fines    on    Change     of   the 

Lord. 
29.  No   more    than   two   Years 
value  cuH  be  demanded. 

39.  Except  on  voluntary  Grants. 

40.  Fines  must  he  assessed  seve- 

rally. 

41.  When  payable. 

42.  How  recovered. 
4G.  Heriots. 


Section  I. 

When  copyholds  were  allowed  to  descend  to  the  children  of 
copyholders,  the  lords  from  whose  permission  and  continued 
acquiescence  the  right  of  descent  was  derived,  would  not  admit 
the  heir  of  a  copyholder  to  succeed  to  the  land  whereof  his  an- 
cestor died  possessed,  without  paying  something  ;  from  which 
arose  a  custom  that  upon  every  descent  of  a  copyhold  a  sum  of 
money  or  fine  was  due  from  the  heir  to  the  lord,  as  a  consi- 
deration for  the  renewal  of  the  grant.  And  where  a  person 
enters  as  a  special  occupant,  he  is  also  liable  to  the  payment  of 
a  fine. 

2.  The  lord  is  not,  however,  entitled  to  a  fine  upon  a  descent, 
till  the  heir  is  admitted.  If  the  heir  refuses  to  come  in  and 
accept  his  ancestor's  copyhold,  the  lord  cannot  compel  him,  but 
may  seise  the  estate  to  his  own  use.  The  death  of  the  heir,  or 
an  alienation  made  by  him  before  admittance,  will  not,  however, 
deprive  the  lord  of  his  fine. 

3.  If  a  lord  of  a  manor  having  a  copyhold  by  escheat  or  for- 
feiture, or  other  means,  makes  a  voluntary  admittance  to  it,  in 
which  a  grant  is  contained  or  implied,  he  becomes  entitled  to  a 
fine  from  the  new  tenant. 
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4.  Where  a  man  acquires  a  copyhold  by  the  custom  ol'  cur-  Upon  admission 

,     ,  ,    ,         .  1  ,  n    r         ot  tenants  by  the 

tesy,  or  a  woman  acquires  a  copyhold  byjtlie_  custom  pt.  tree  curtesy.  &o. 
bench,  a  fine  is  payable,  in  some  manors,  on  the  admittance  of  ^°'  ^°P'  ^-  ^^'• 
these  tenants,  and  in  others  not. 

5.  As  the  power  (i?  dienating  copyholds  was  originally  de-  Upon  alienation 
rived  from  the  bounty  of  the  lord,  who  is  still  a  party  to  every  ^^^^'^  ^* 
alienation,  by  his  admission  of  the  alienee  to  become  his  tenant, 

in  which  a  grant  is  implied,  a  fine  was   paid  to  the  lord,  from  Tit.  37.  c.  i. 
which  arose  a  general  custom  that  a  fine  was  due  to  the  lord 
upon  every  alienation  of  a  copyhold. 

6.  These  fines  are  preserved  by  the  sixth  section  of  the 
statute  12  Cha.  2.  c.  24. ;  by  which  it  is  provided,  that  nothing 
in  that  act  shall  take  away  any  fines  for  ahenation  due  by  par- 
ticular customs  of  particular  manors  or  places. 

7.  [When  the  copyholds   of  a  bankrupt  were,  under  former  Upon  alienation 

.         ,  -111  .on  bankruptcy. 

bankrupt  acts,  included  in  the  bargain  and  sale  to  the  commis- 
sioners, it  became  necessary  that  the  assignees  should  be  admit- 
ted, and  they  were  consequently  subject  to  the  payment  of  a  Druryr.  Mann, 
fine.]     Lord  Hardwicke  therefore  recommended  it  to  commis-  Ex  parte  iier- 
sioners  of  bankrupts  to  except  copyholds  out  of  the  assignment  ^g^'/j^^^J'gJ'c, 
of  the  bankrupt's  estate,  as  it  would  save  two  fines.     For  the  4  Madd.  403. 

^  ,  1  •         1         £  Fide  5  Geo.  2. 

commissioners    might   convey   to    the   purchaser  in   the   first  c.  30.  s.  26. 
instance. 

[The  recent  bankrupt  act,  6  Geo.  4.  c.  16.  s.  64.  excepts  the 
copyholds  out  of  the  bargain  and  sale  to  the  assignees;  and 
the  68th  section  enables  the  commissioners,  by  bargain  and  sale 
enrolled,  to  sell  them  to  the  purchaser,  and  thereby  to  entitle  or 
authorize  any  person  on  their  behalf  to  surrender  the  same  for 
the  purpose  of  such  purchaser's  admission,  (a) 

There  cannot,  therefore,  now  be  any  ground  for  the  lord's  claim 
of  a  double  fine,  as  the  copyholds  do  not  rest  in  the  assignees; 
and,  consequently,  their  admittance,  upon  which  the  fine  would 
become  due,  is  unnecessary. 

8.  Under  the  late  Insolvent  debtor's  act,  7  Geo.  4.  c.  57.  ss.  II.  Upon  alienation 
19.  all  "  the  real  estate,"  (which  expression  includes  copyholds) 
*'  of  the  insolvent  is,  at  the  time  of  his  subscribing  his  petition  for 

(a)  The  65th  section  of  the  above  act,  respecting  the  bankrupts'  estates  tail,  is  re- 
pealed by  the  stat.  3  &  4  Will.  4.  c.  74.  s.  55. ;  and  by  s.  56.  the  commissioner  is  em- 
powered by  deed  enrolled  in  tlhancory  to  dispose  of  the  entailed  lands  of  whatever 
tenure  to  the  purchaser,  lid.  infr.  Tit.  37.  c.  2.  et  supr,  p.  b8.  ss.  41,  42,  43. 
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discharge,  to  be  conveyed  by  him  to  the  provisional  assignee  of 
the  Court,  and  afterwards  by  the  latter  to  an  assignee  appointed 
by  the  Court,  from  among  the  creditors ;  upon  this  conveyance 
the  property  vests  in  the  assignee  by  relation,  as  if  the  convey- 
ance had  been  made  in  the  first  instance  to  him  from  the  insol- 
vent. The  20tli  section  of  the  act  enacts  that  where  the  insol- 
vent is  entitled  to  copyhold  or  customary  estate,  this  convey- 
ance shall  be  entered  upon  the  Court  Rolls,  and  thereupon  it 
shall  be  lawful  for  the  assignee  to  surrender  to  a  purchaser,  and 
in  the  mean  time  to  receive  the  rents,  for  the  benefit  of  himself 
and  the  other  creditors. 

These  enactments  supersede  the  necessity  of  a  surrender  from 
the  insolvent  to  the  assignee,  and  consequent  admittance  of  the 
latter,  who  is  thereby  made  the  copyhold  tenant,  in  tlie  place  of 
the  insolvent,  and  represents  him  for  the  benefit  of  the  creditors. 

Post,  ss.  16. 18.  It  is  conceived  no  fine  becomes  payable  to  the  lord,  this  in  fact 
not  being  a  change  of  ownership. 

(pon  a  devise.  9.  When  a  copyhold  is  devised  by  will,  the  devisee  must  be 
admitted,  and  is  subject  to  a  fine.  The  executor  of  a  devisee 
for  years  of  a  copyhold,  claiming  under  the  testator,  must  also 
be  admitted,  and  pay  a  fine.] 

Earl  of  Bath  IQ.  Henry  Orey  having  a  copyhold  estate,  devised  it  to  John 

V.  Abney,  i"ti  i-'  ii*-  r 

1  Buir.'ioe.  Taylour  and  Arthur  Lake,  their  executors  and  admmistrators,  lov 
l\Jp.  471"^""'  99  years,  if  three  persons  should  so  long  live.  After  the  death  of 
the  testator,  Taylour  and  Lake  were  admitted,  and  paid  a  fine  of 
280/.  Taylour  survived  Lake  and  died,  having  appointed  Dr. 
John  Taylour  his  executor.  The  question  was,  whether  he  was 
obliged  to  be  admitted,  and  to  pay  a  fine.  A  case  being  sent 
out  of  Chancery  for  the  opinion  of  the  Court  of  King's  Bench, 
it  was  certified  that  the  executor  of  the  surviving  trustee  ought 
to  come  in  and  be  admitted,  and  pay  a  fine. 
JS'ot  due  from  11.  By  the  general  custom  of  copyholds,  the  admittance  of  a 

remaindermen.       .  ,     n        ■>■  n     •  t      •,.  p  ,1  •  -i 

tenant  for  life  is  an  admittance  01  the  persons  in  remainder ; 

Jirovvn  s  case,  ' 

4  Rep.  22.  therefore  no  fine  is  due  from  them.     For  although   there  is  an 

(^ro.  Eliz.  504.         ■,  ■  r    ^  1  •  1  •  r  xi  i.    ^ 

I  :\lod.  102.        alteration  ot  the  tenant,  yet  there  is  no  alteration  ot  the  estate  : 
1  Burr.  212.       ^^^^^  f^^^^  ^^^j.  J3gi,-,g  asscssed  for  the  particular  estate,  but  for  the 

whole  inheritance. 
r.arnesr.Corke,        12.  The  father  beincv  seised  of  a  copyhold  estate,  surrendered 

3  Lev.  308.  .  ,  ^,  .  ,,V'       ,  ,  •         •,•,•,•,•  ■     ^       4. 

it  to  the  use  of  himself  and  his  wife  for  their  lives,  remainder  to 

his  son  in  tail.     The  father  and  mother  were  admitted,  and  paid 


Title  X.  Copyhold.  Ch.  IV.  s.  12—15.  295 

a  fine.  Being  both  dead,  the  son  prayed  to  be  admitted  to  the 
remainder,  which  was  done,  and  a  fine  of  58/.  set  upon  him  ; 
which  he  refused  to  pay,  alleging  that  none  was  due,  he  being 
admitted  by  the  admittance  of  his  father  and  mother.  It  was 
adjudged  that  no  fine  was  due,  unless  there  was  a  special  custom 
for  it.  rrrr. 


13.  A  copyholder  of  inheritance  surrendered  to  the  use  of  his  Auncelmev. 
wife  for  life,  remainder  to  his  youngest  son  in  fee.     The  wife  (j"o".(a.3i. 
was  admitted :  but  the  son  refused  to  be  admitted  during  his 
mother's  life.     Afterwards,  without  being  admitted,  he  surren- 
dered to  the  use  of  the  plaintiff  in  the  hfetime  of  his  mother.     It 

was  adjudged,  that  the  admittance  of  the  wife  was  the  admit- 
ance  of  the  son  in  remainder:  for  she  being  admitted  to  the 
particular  estate,  the  remainder  depended  on  that,  and  vested 
without  other  admittance ;  for  both  iiiadebut  one  estate. 

14.  In  some  manors,  however,  fines  are  due,  by  particular  cus-_\Viiliout  a  spe- 
tom,  on  the  admittance  of  persons  in  remainder.      But  even  in  4^j|^p"23™a. 
this  case,  the  admittance  of  the  tenant  for  life  is  said  to  be  the  Biackbum  v. 

'  .  Graves,  1  Mod. 

admittance  of  the  remainder-men,  but  not  to  prejudice  the  lord  120. 
of  the  fine,  to  which  he  may  be  entitled  by  thejoarticular  custom 
oTthe  manor.  And  it  was  held  in  the  following  case,  that  a  cus- 
tom requiring  a  remainder-man,  coming  into  possession  on  the 
death  of  a  tenant  for  life,  to  be  admitted  and  to  pay  a  fine,  was 
good. 

15.  E.  Jenney  was  admitted  in  1749  to  certain  copyhold  es-  Doe  d.  Jenney, 
tates  in  fee,  upon  whose  admission  a  full  fine  was  paid.  In  the  i3Ves.253. 
year  1765  he  surrendered  the  lands  to  the  use  of  himself  for  life, 
remainder  to  the  defendant,  then  Ann  Brook  spinster,  for  life, 
with  divers  remainders  over.  On  the  10th  of  April  1766, 
E.  Jenney  was  admitted  tenant  of  these  lands,  to  hold  to  himself 
for  life,  according  to  the  form  and  effect  of  the  said  surrender  by 
the  rod,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  by  the  rents  and  services  therefore  due  and  accustomed, 
saving  every  person's  right.  No  fine  was  paid  by  E.  Jenney  on 
his  admission  in  1766  as  tenant  for  life,  under  the  marriage  set- 
tlement, or  assessed  or  paid  in  respect  to  the  remainders.  In 
August  1801,  E.  Jenney,  the  tenant  for  life,  died  ;  the  defendant 
(his  widow)  was  called  on  to  be  admitted ;  thereupon  she  ap- 
peared at  a  court  baron  of  the  manor,  and  oflered  to  swear  her 
fealty,  or  have  it  respited,  but  refused  to  be  admitted,  insisting 


8  Binsr.  439. 
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that  she  was  the  lord's  tenant  by  virtue  of  the  surrender  and  ad- 
mittance of  her  husband.  The  question  was,  whether  the  lord 
might  seise  the  copyhold  on  account  of  this  breach  of  the  cus- 
tom. The  jury  having  found,  that  by  the  custom  of  the  manor, 
when  a  person  who  had  been  admitted  tenant  for  life  of  a  copy- 
hold estate,  holden  of  the  manor,  died,  the  tenant  in  remainder, 
whether  for  life,  in  tail,  or  in  fee,  should  come  in  to  be  admitted, 
and  pay  a  fine  thereon.  The  Court  held  the  custom  good. 
Nor  with  16.  A  fine  being  only  due  as  a  consideration  for  the  admittance 

change  ol  the  . 

tununi.  of  a  new  tenant,  it  follows  that  where  there  is  no  change  of  the 

op.  .o  .  |.gj^j^j^^^  j^Q  ^j^g  lg  ^jjjg^  Thus,  if  a  copyholder  surrenders  for  life, 
reserving  the  reversion  to  himself,  and  the  tenant  for  life  dies,  the 
surrenderor  may  enter,  without  paying  a  fine,  because  the  rever- 
sion was  never  out  of  him.  So  if  a  copyholder  grants  his  estate 
to  a  stranger,  upon  condition,  and  afterwards  enters  for  the  con- 
dition broken,  he  is  not  liable  to  the  payment  of  a  fine ;  because 
he  comes  in  of  his  old  estate. 
Oranagreement  17.  A  covenant  or  agreement  to  surrender  a  copyhold  will  not 
entitle  the  lord  to  demand  a  fine  from  the  person  with  whom 
such  covenant  or  agreement  is  made,  unless  he  demands  to  be 
admitted. 
Rex  V.  Lord  of  18.  One  Benham,  a  copyholder  of  the  manor  of  Hendon,  co- 
2T.K.'484.  venanted  to  surrender  to  Goodrich;  which  covenant  the  homage 
presented  at  the  lord's  court,  and  the  consideration-money  was 
paid  ;  but  no  surrender  was  ever  made  to  him.  Goodrich  then 
assigned  his  interest  in  the  copyhold  to  one  Rankin,  who  claimed 
to  be  admitted.  The  lord  of  the  manor  resisted  the  application, 
on  the  ground  that  no  fine  had  ever  been  paid  him  for  the  con- 
veyance to  Goodrich  ;  that  this  was  a  mode  of  cheating  him  of 
his  fines ;  ihat  therefore,  before  Rankin  was  admitted,  he  ought 
to  pay  both  the  fines  that  were  due. 

The  Court  said,  that  all  the  lord  had  a  right  to  require  was,  to 
have  a  tenant ;  in  this  case  he  had  one  during  the  whole  time  ; 
that  any  private  agreement  between  Benham  and  Goodrich,  not 
followed  up  by  a  surrender  of  the  estate,  could  not  give  the  lord 
of  the  manor  a  right  to  a  fine,  notwithstanding  it  was  presented 
by  the  homage. 
Onlydueon  1^*  ^  ^^^^  being  only  due  on  the  admittance  of  a  new  tenant, 

admittance.         [^  foUows,  that  where  a  person  who  acquires  an  interest  in  a 
copyhold  is  not  obliged,  from   the  nature  of  that  interest,  to 
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be  admitted  tenant  to  the  lord,  he  is  not  subject  to  the  payment 
of  a  fine. 

20.  Thus,  if  a  person  marries  a  woman  having  a  copyhold,  Co.  Cop.  c.  56. 
though  an  interest  becomes  thereby  vested  in  him,  yet  as  he  is 

not  seised  ju?'e  propria,  but  only  jure  alieno,  he  is  not  obliged  to 

be  admitted ;  therefore  he  is  not  liable  to  the  payment  of  a  fine. 

So  if  a  married  woman  be  a  termor  of  a  copyhold  ;  for  though  the 

term  becomes  vested  in  the  husband  by  the  marriage,  so  that  he  Tit.  8.c.  l. 

may  dispose  of  it,  if  he  pleases,  yet  he  is  only  possessed  of  it  in 

right  of  his  wife. 

21.  Where  by  the  custom  of  a  manor  the  bailifTis  to  have  the  Co.  Cop.  s.  56. 
wardship  of  the  heir  of  a  copyholder,  he  shall  not  be  admitted, 

or  pay  a  fine ;  because  he  is  but  a  pernor  of  the  profits,  not  in 
his  own  right,  but  in  right  of  his  ward. 

22.  Where  a  testator  directs  certain  persons  to  sell  his  copy- 
holds, they  need  not  be  admitted  ;  consequently  are  not  liable  to 
the  payment  of  a  fine. 

23.  A  person  seised  in  fee  of  copyhold  lands,  by  his  will,  Holder  v. 
directed  that  A.  and  B.  should  make  sale  thereof,  and  apply  and  2  wils.Rep. 
dispose  of  the  monies  arising  therefrom  in  the  manner  mentioned  ^^'^* 

in  his  will.  A.  and  B.  bargained  and  sold  the  lands  by  deed  to 
one  Ray  and  his  heirs.  Ray  claimed  to  be  admitted  under  this 
deed,  which  the  lord  of  the  manor  refused,  insisting  that  the 
trustees  should  have  been  admitted  to  the  said  premises,  previous 
to  their  making  sale  thereof,  and  have  paid  a  fine  for  their  ad- 
mission. The  Court  was  of  opinion,  that  the  trustees  were  not 
obliged  to  be  admitted,  because  they  had  no  estate  or  interest, 
but  only  a  naked  power  or  authority ;  and  that  the  lord  was 
bound  to  admit  the  purchaser  to  the  copyhold. 

24.  By  the  custom  of  many  manors,  fines  are  due  from  copy-  Fines  on  change 
holders  on  every  change  of  the  lord,  which  happens  by  the  act  "  ^  ^  '^'^  ' 

of  God. 

25.  Upon  the  death  of  the  Duchess  of  Somerset,  the  duke  Duke  ofSomcr- 
her  husband,  who  was  tenant  for  life  in   remainder  after  the    ]^s^,.a.654^ 
duchess,  under  the  settlement  made  on  his  marriage,  claimed  a 

general  fine  of  the  several  customary  tenants  of  the  manors  of 
Cockermouth,  &c.  in  the  county  of  Cumberland,  which  were  the 
inheritance  of  the  duchess.  The  duke  having  assessed  their 
fines,  and  the  tenants  refusing  to  pay  them,  the  duke  brought  his 
bill  in  the  Court  of  Chancery,  to  cstabish  his  right  to  these  fines, 
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as  the  next  admitting  lord.  The  bill  stated  that  it  was  the  cus- 
tom of  these  manors  for  the  lord  or  lady  thereof  for  tlie  time  being 
to  admit  the  several  tenants  of  the  manors  to  their  respective  es- 
tates. That,  by  virtue  of  such  admittance,  the  several  tenants 
Iiad  a  right  to  hold  their  respective  estates  during  the  joint  lives 
of  such  tenant  and  such  admitting  lord  or  lady.  That  in  consi- 
deration of  such  admittances,  the  tenants  had,  time  out  of  mind, 
respectively  paid  to  such  admitting  lord  a  fine  or  grassum,  which 
had  been  generally  assessed  by  the  lord's  steward,  at  a  court 
held  for  that  purpose,  called  the  court  of  demissions.  That  these 
fines  or  grassums  were  called  the  general  fines ;  and  were  due  to 
the  next  succeeding  lord,  upon  the  death  of  the  last  admitting 
lord,  by  whose  death  there  was  a  general  determination  of  the 
estates  of  the  tenants.  The  fines  which  the  duke  demanded 
were  the  general  fines,  which  he  insisted  were  due  to  him  as  next 
admitting  lord,  upon  the  death  of  the  duchess.  The  bill  set  forth 
that  the  duchess,  being  the  lady  of  these  manors,  and  having 
married  the  duke,  a  court  of  demissions  was  held  in  the  names 
of  the  duke  and  duchess,  in  order  to  grant  the  tenants  new  es- 
tates, their  former  ones  having  been  determined  by  the  death  of 
the  duchess's  father.  At  such  courts  admittances  were  granted 
to  the  several  tenants,  during  the  joint  lives  of  the  duchess  and 
the  tenants.  That,  upon  the  death  of  the  duchess,  the  duke  be- 
came lord  of  the  said  manors,  and  the  tenants'  estates  being  de- 
termined by  the  death  of  the  duchess,  the  duke,  as  next  ad- 
mitting lord,  had  a  right  to  a  general  fine. 

The  defendants  in  their  answer  insisted,  that  by  the  customs 
of  these  manors,  a  lord  who  was  tenant  by  the  curtesy,  or  a  lady 
tenant  in  dower,  had  no  right  to  a  general  fine  :  that  they  were 
only  obliged  to  pay  a  general  fine  to  the  lord  who  came  in  by 
descent,  or  to  him  that  came  in  loco  Jmredis.  That  although 
the  duke  was  become  tenant  for  life  of  these  manors  by  the 
duchess's  deatli,  yet  no  fine  was  due  to  him  ;  for  if  he  had  been 
tenant  by  the  curtesy,  no  fine  would  have  been  due,  and  his 
claiming  by  settlement  could  not  better  his  case;  for  then  it 
would  be  in  the  power  of  the  lords  of  such  manors  to  multiply 
the  tenants'  fines,  and  greatly  burthen  tiieir  estates,  if  every  such 
lord  who  had  an  intervening  estate  by  settlement  should  be  en- 
titled to  a  general  fine. 

Lord   King  said  the   principal  question  was,  whether  a  fine 
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was  due  to  the  duke  from  liis  tenants,  upon  the  death  of  the 
duchess?   In  resolving  this  question  it  was  first  to  be  considered 
upon  what  account  these  general  fines  became  due.     Now  it  ap- 
peared from  the  nature  of  the  admittances,  that  upon  the  death 
of  the  last  admitting  lord,  all  the  estates  of  the  tenants,  which 
were  held  under  his  admittances,  were  determined;  and  their 
estates  being  so  determined,  it  was  necessary  for  the  tenants,  be- 
fore they  could  have  any  new  estate,  to  have  a  regrant  from  the 
succeeding  and  next  admitting  lord,  which  regrant  they  had  a 
right  to,  and  that  right  gave  their  estates  the  denomination  of 
tenant-right  estates.      From  hence  it  appeared  that  the  fines 
were  paid  upon  account  of  the  admission   to  the  new  estate  5 
therefore,  that  the  lord  who  had  a  right  to  admit,  had  a  right  to 
the  fines.     The  lord  granted  the  tenant  a  new  estate ;  in  consi- 
deration of  that,  a  fine  became  due  to  him  from  the  tenant.     The 
only  question  then  seemed  to  be,  whether  the  duke  had  a  right 
to  admit,  and  the  tenants  seemed  to  agree  that  he  had  ;  for  they 
allowed  that  if  a  particular  tenant  died,  the  duke  upon  the  ad- 
mission of  his  heir  was  entitled  to  a  dropping  fine ;  nor  could 
the  duke  be  entitled  to  a  dropping  fine,  if  he  was  not  the  ad- 
mitting  lord.     If  he   had    power   to   admit,  and   had   a  right 
to  a  fine  upon  the  determination   of  a  particular   estate,  upon 
the   death   of  a  particular  tenant,   why  had  he  not  an  equal 
power   to  admit,   and   an    equal    right  to    his  fines  upon   the 
determination  of  the  tenants'  estates  in  general,  by  the  death 
of  the  last  admitting  lord  ?     It  was  very  extraordinary  to  allow 
it  in  the  one  case,  and  not  in  the  other.     If  a  particular  tenant 
died,  his  estate  was  determined,  and  his  heir  must  pay  a  fine  to 
the  duke  ;  yet  if  the  last  admitting  lord  died,  all  the  estates  were 
determined,  yet  the  duke  had  no  right  to  a  fine.     It  had  been 
objected  that  this  was  multiplying  the  fines  of  the  tenants,  and 
subjecting  them  to  frequent  burthens  of  this  kind  :  but  where 
was  the  inconvenience  to  the  tenants  ?  they  were  still  to  hold 
durihg  their  own  lives,  and  the  life  of  the  lord   who  admitted 
them  ;  that  was  the  very  tenure  of  their  estates.    Nay,  if  a  lessee 
for  years,  or  any  other  dominus  pro  tempore,  should  admit  them, 
their  estates  would  be   good,  according  to  these  admittances, 
during  their  own  lives  and  the  life  of  such  lord  ;  and  the  deter- 
mination of  the  lord's  estate  would  have  no  influence  upon  theirs. 
Indeed,  if  there  should  appear  to  be  any  fraud  or  contrivance 
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iu  a  settlement  of  this  kind,  by  putting  in  a  number  of  lives 
successively,  on  purpose  to  multiply  the  fines  of  the  tenants,  the 
Court  would  undoubtedly  interpose  in  such  a  case,  and  relieve 
them  :  but  in  this  case  nothing  of  that  kind  could  be  pretended. 
These  were  his  thoughts  on  the  subject :  but  as  an  issue  had 
been  insisted  on,  he  readily  agreed  to  it. 

An  issue  was  accordingly  tried  at  the  bar  of  the  Court  of 
King's  Bench  by  a  jury  of  Middlesex.  Whether  a  general  fine 
was  due  to  the  Duke  of  Somerset,  from  the  tenants  of  the  manors 
of  Cockermouth,  8cc.  as  next  admitting  lord,  upon  the  death  of 
the  Duchess  of  Somerset.  The  jury,  by  the  direction  of  the 
Court,  brought  in  a  verdict  for  the  Duke  of  Somerset. 

The  cause  came  on  again  before  the  Chancellor,  who  decreed 
the  tenants  to  pay  their  fines,  and  gave  the  duke  his  costs. 

26.  By  the  custom  of  many  manors  in  the  north,  a  fine  is  due 
on  the  death  of  the  last  admitting  lord  ;  whether  he  was  in  pos- 
session of  the  manor  at  the  time  of  his  death  or  not.     And  this 
custom  has  been  held  good  by  the  House  of  Lords. 
Lowtheri.  27.  Philip  Duke  of  Wharton  became  entitled  by  descent  to 

Kaw,2  i5ro.       ggveral  manors  in  Cumberland  and  Westmoreland,  in  which  the 

Pari.  Ca.  45L 

custom  was,  that  the  tenants  should  pay  a  fine  upon  the  change 
of  a  lord  by  death.  In  the  year  1721,  the  duke  sold  these 
manors  to  Mr.  Lowther ;  and  having  afterwards  withdrawn  him- 
self from  the  kingdom,  he  died  in  Spain  in  the  year  1721.  Mr. 
Lowther  assessed  a  general  fine  upon  all  the  tenants,  in  conse- 
quence of  the  Duke's  death,  which  they  refused  to  pay  ;  he  filed 
his  bill  in  Chancery,  to  compel  the  payment  of  them.  Lord 
Talbot  dismissed  the  bill :  but  the  House  of  Lords  reversed  the 
decree,  and  declared  that  Mr.  Lowther  became  entitled  to  a  ge- 
neral fine  on  the  death  of  the  duke. 
1  Inst  59  b  ~8-  But  a  custom  that  fine  is  due  on  every  change  of  the  lord, 

be  it  by  ahenation,  demise,  death,  or  otherwise,  is  a  custom 
against  law,  as  to  the  alteration  or  change  of  the  lord,  by  the  act 
of  the  party ;  for  by  that  means  the  copyholders  may  be  op- 
pressed by  a  multitude  of  fines. 
Nomorctlian  29.  With  rcspcct  to  the  quantum  of  the  sum  which  may  be 

two  years'  value  demanded  as  a  fine.     It  is  probable  that  when  fines  were  first 
manded.  introduced,  they  were  at  the  mere  will  and  discretion  of  the  lords. 

The  benevolence  of  some  lords  established  fines  certain  in  par- 
ticular manors;  while  they  continued  uncertain  in  others.     Nor 
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does  it  appear  that  the  courts  of  law  interposed,  before  the  reign 
of  Queen  Elizabeth,  to  moderate  the  exercise  of  the  lord's  right 
to  demand  whatever  he  pleased,  where  the  custom  had  left  the 
amount  of  the  fine  uncertain. 

30.  It  was  resolved  by  the  Court  of  King's  Bench,  in  42  and  iiobartu. 

"'  1-1  Ilammona, 

43  Eliz.  that  if  the  fines  of  copyholders  upon  admittance  be  un-  4ilep.  27.b. 
certain,  yet  the  lord  cannot  demand  or  exact  excessive  or  unrea- 
sonable fines ;  that  if  he  does,  the  copyholder  may  by  law  refuse 
to  pay  them.  And  it  shall  be  determined  by  the  opinion  of  the 
justices,  before  whom  the  matter  is  depending,  either  upon  de- 
murrer, or  upon  evidence  to  a  jury,  upon  confession  or  proof  of 
the  yearly  value  of  the  land,  whether  the  fine  demanded  was  rea- 
sonable or  not.  For  if  the  lord  might  assess  excessive  fines  at 
his  pleasure,  all  the  estates  of  copyholders  would  be,  at  the  will 
of  the  lord,  defeated  and  destroyed. 

31.  A  lord  of  a  manor  demanded  a  fine  of  5/.  Qs.  8d.  for  an  willowe's  case, 
admittance,  upon  a  surrender  to  a  cottage  and  an  acre  of  pas-         ^^' 
ture,  which  was  let  at  a  rack  rent  of  53s.  a  year.    It  was  resolved 

—1st.  That  although  a  fine  be  uncertain  and  arbitrary,  yet  it 
ought  to  be  secundum  arbitrium  boni  viri,  that  is,  reasonable,  and 
not  excessive ;  for  excessus  in  re  quaUbet,jure  reprobatur  communi. 
The  common  law  forbids  any  unreasonable  distress  ;  if  an  exces- 
sive or  unreasonable  amercement  be  imposed  in  any  court  baron, 
or  other  court,  which  is  not  of  record,  the  party  shall  have  mode- 
rate misericordia.  2d.  That  if  the  lord  and  tenant  cannot  agree 
about  the  fine,  and  the  lord  demands  more  than  a  reasonable 
fine,  the  same  shall  be  decided  and  adjudged  by  the  Court  in 
which  any  suit  shall  be  brought  on  account  of  the  denial  of  such 
fine.  3d.  That  the  fine  demanded  in  this  case  was  unreason- 
able ;  for  this  was  not  a  voluntary  grant,  as  where  the  copyholder 
has  but  an  estate  for  life. 

32.  In  trespass  the  question  was,  whether  the  lord  might  as-  Dowr).Golding, 
sess  two  years  and  a  half's  value  of  the  land,  accordmg  to  the 

rack  rent,  for  a  fine  ;  all  the  Court  held  he  could  not,  for  it  was 
unreasonable ;  that  one  year  and  a  half's  rent,  according  to  the 
improved  value,  was  high  enough ;  but  that  the  tenant  might 
refuse  to  pay  two  years  and  a  half. 

33.  Lord  Keeper  Coventry  in  5  and  again  in  12  Cha.  I.  held  iMiddleton  f. 
that  one  year's  improved  value  was  a  reasonable  fine;  guarding  Kep.  inCha. 
the  decree,  that  one  year's  value  should  not  be  counted  a  fine  ^^  ''^"  ^^' 
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certain,  but  referable  to  the  discretion  of  the  court,  whether  it 

was  reasonable  or  not,  and  that  the  payment  was  then  directed, 

,  '  because  it  was  reasonable.     But  it  appears  to  have  been  settled 

^  about  the  latter  end  of  the  rei<2;n  of  Kinoj  Cha.  II.  two  years' 

)  irnp)oved  value  is  a  reasonable  fine,  in  the  case  of  a  fine  arbi- 

Doug.  Rep.  "      trary,  or,  more  properly,  arbitrable.     And  the  court  will  not  per- 

6^Eas°.'56.  "^^'^  ^  ^°''<^  ^^  ^^^^  more. 

1  Walk,  on  34.  Where  a  person  is  admitted  to  an  estate  in  remainder,  the 

Cop.374.4thed.  ^^^^  -^  usually  One  half.    But  a  tenant  for  life  must  pay  the  whole 

fine,  equally  as  if  he  were  tenant  in  fee,  in  cases  where  the  heirs 

are  finable.     For  the  admission  of  the  tenant  in  fee  is  only  the 

admission  of  an  individual.     When   he  dies,  his  heir  must  be 

admitted. 

1  Burr.  207,  35.  In  some  manors  the  fine  usually  taken  for  two  lives  is  as 

?\^;   ,    „^^       much  and  half  as  much  as  the  fine  for  one  life  :  and  the  fine  for 

1  Walk.  375. 

three  lives  is  as  much  and  half  as  much  as  the  fine  for  two  lives. 

This  must  be  understood  of  persons  taking  successive,  or  one 

after  another  ;    for  if  they  take  as  joint  tenants,  or  tenants  in 

common,  it  would  be  different. 

36.  It  has  been  stated,  that  a  person  who  acquires  a  copyhold 
Gilb.Ten.  327.  as  a  special  occupant,  is  liable  to  a  fine  as  purchaser.     But  this 

fine  should  be  proportioned  to  the  probable  duration  of  the  life  of 

the  cestui  que  vie, 
llalton  i;.  Has-        37,  The  fine  must  be  estimated  according  to  the  improved 
Grant^I^'AsU?'   Yearly  valuc  ;  not  according   to  the  rent  under  a  lease.     And 
Doug.  724.  n.     j^  ^  modern  case  it  was  held,  that  no  deduction  was  to  be  made 

out  of  the  two  years'  full  improved  value  on  account  of  the  land 

tax:  but  quit  lents  were  always  deducted. 
Cow  err  Clark        ^^'  ^  ^^^^  ^"  Chancery  cannot  be  brought  by  a  copyholder  to 
3  P.  Wms.  155.  be  relieved  against  an  excessive  fine,   for  that  ought  to  be  tried 

by  a  jury.     But  a  bill  will  lie  to  settle  a  general  fine,  to  be  paid 

by  all  the  copyhold  tenants  of  a  manor,  in  order  to  prevent  a 

multiplicity  of  suits,  (t) 
Except  on  vo-  39.  Where  copyholds  are  only  granted  for  lives,  without  any 

luntary  grants,     i^g^ant  right  of  renewal,  and  fall  into  the  lord's  hands,  there  the 

(c)  [In  Wilson  v.  Iloarc,  2  Bar.  &  Ado).  350.  where  by  the  terms  of  a  decree  regu- 
lating charity  lands  which  were  copyhold,  whenever  14  trustees  were  reduced  to  5,  a  new 
admission  was  requisite,  the  Court  of  K.  B.  held  that  the  proper  rule  for  estimating  the 
fine  to  be  paid  to  the  lord  was  to  take  for  the  second  life  half  ihe  sum  ti.kcn  for  the  first ; 
for  the  third,  half  the  sum  taken  for  the  second  and  so  on.] 
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fine  is  uncertain  ;  because  it  being  in  the  option  of  tlie  lord  to 
renew  or  not,  he  may  demand  whatever  sum  he  pleases.     In  Wharton  v. 
order,  therefore,  to  support  a  custom  of  renewal  of  copyholds  for  559^ ' 
lives,  the  plaintiff  must  allege  such  custom  to  be  on  payment  of 
afine  certain :  for  it  will  not  be  sufficient  to  allege  it  to  be  on  payment  Grafton  v.  Uor- 
of  a  reasonable  fine,  on  account  of  the  difficulty  of  ascertaining  ea.'2M!''"^''''* 
the  quantum  of  such  fine.    But  if  a  custom  be  not  found  to  renew, 
on  payment  of  a  fine  certain,  the  lord  may  insist  on  his  own 
terms ;  and  the  only  proof  that  can  be  given  of  such  a  custom  is, 
the  fact  of  renewals  having  taken  place  according  to  some  certain 
standard,  that  is,  upon  a  fine  certain. 

40.  Where  a  person  holds  several  copyholds  of   the    same  Fines  must  be 
manor,  the  lord  must  assess,  and  demand  the  fines  severally.  For  rally. 

the  tenant  may  refuse  to  pay  the  fine  for  one,  and  pay  it  for  the  ^\^°\q'1^' 

others.     And  Lord  Coke  says,  if  two  joint  tenants,  two  tenants  in 

common,  or  tenant  for  life,  and  the  remainder  man,  join  in  a  grant 

of  a  copyhold,  one  fine  only  is  due.     But  this  has  been  denied  in  Attree  v.  Scutt, 

a  modern  case,   as   to  tenants  in  common,   who  have  several  "^'"'  ^* 

estates. 

41.  Where  a  fine  is  certain,  the  tenant  is  bound  to  pay  it  im-  When  payable. 
mediately  upon  his  admittance  ;  otherwise  where  it  is  uncertain  ;  Uaitonr.  kam- 
because  as  the  copyholder  cannot  tell  what  the  lord  will  assess,  gj"''^^^''"* 

it  would  be  impossible  for  him  to  provide  the  precise  sum,  there-  Gilb.  Ten.  218. 
fore  he  will  be  allowed  a  convenient  time. 

42.  The  lord  may  bring  an  action  of  debt  against  a  copyholder  How  recovered. 

A.iit€  s*  2 

for  the  recovery  of  his  fine.  But  if  a  copyholder  in  fee  dies,  and  3  p,  wms.  151. 
his  heir  waives  the  possession,  the  lord  cannot  bring  an  action  ^°"g-  ^^'  '^'' 
against  him  for  the  fine ;  but  may  seize  the  copyhold. 

43.  If  a  copyholder  be  admitted,  and  before  payment  of  the  Shuttleworth, 
fine  the  lord  dies,  and  the  manor  descends  to  his  son  and  heir,  s'^ioj.  239. 
who  also  dies ;  the  executor  of  the  son  may  maintain  an  action  of 
assumpsit  against  the  copyholder,  to  recover  the  fine  ;  whether  it 

be  a  fine  certain,  or  at  the  will  of  the  lord. 

44.  The  lord  may  recover  from  the  copyholder  the  fine  as-  Northwick  v. 
sessed  by  him  on  admittance,  though  there  be  no  entry  of  the  q  East! 56. 
assessment  on  the  court  rolls,  but  only  a  demand  of  such  a  sura 

for  a  fine,   after  the  value  of  the  tenement  is  found    by  the 
homage. 

45.  [By  the  stat.  11  Geo.  4.  and  1  Will.  4.,  which  repeals  the 
9  Geo.  1.  c.  29.,  and  substitutes  amended  enactments,  it  is  pro- 
vided, s.  3.  that  infants,  femes  covert,  and  lunatics  may  be  ad- 
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ITeiiots. 
Co.  Cop.  c  24, 
Bro.  Ab. 
Henot,  pi.  5. 


Parker  t). 
Comblet'ord, 
Cro.  Eliz.  725. 


Norrice  v. 

Nonice, 

2  lloll.  Ab.  72, 
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mitted  in  person  to  copyhold  lands,  or  by  their  guardians,  attor- 
nies,  or  committees  :  and  by  s.  4.  femes  covert  and  infants  are 
empowered  to  appoint  attornies  for  the  above  purpose.  By  s.  5. 
the  lord,  in  default  of  appearance,  is  empowered  to  appoint  an 
attorney.  By  s.  6.  it  is  declared  in  what  manner  tlie  fines  on 
admittance  shall  be  demandable  ;  and,  if  not  paid  within  three 
months,  the  lord  is  empowered  to  enter  on  the  copyholds,  and 
receive  the  profits,  until  he  is  paid  his  fines,  costs,  &c.  By  s.  7. 
it  is  provided  that,  after  satisfaction  of  the  fines,  possession  shall 
be  delivered  up  :  and  by  s.  8.  guardians,  husbands,  or  com- 
mittees, paying  fines,  arc  authorized  to  reimburse  themselves  out 
of  the  rents  and  profits,  notwithstanding  the  death  of  such  in- 
fants, femes  covert,  or  lunatics,  before  the  sums  expended  shall 
be  so  raised  and  reimbursed. 

46.  Besides  a  fine  there  is  also  a  custom  in  many  manors,  that 
upon  the  death  of  every  copyholder,  though  only  forhfe,  tliclord 
becomes  entitled  to  his  best  beast  or  averium.  In  some  manors  it 
is  the  best  chattel,  under  which  a  jewel  or  piece  of  plate  is  in- 
cluded ;  but  it  is  always  a  personal  chattel,  which  immediately 
on  the  death  of  the  tenant,  being  ascertained  by  the  option  of 
the  lord,  becomes  vested  in  him  as  his  property,  and  is  no 
charge  on  the  lands,  but  merely  on  the  goods  and  chattels  of  the 
tenant. 

47.  A  custom  that  the  lord  of  a  manor  shall  have  the  best  beast 
of  every  person  who  dies  within  the  manor,  whether  he  be  a  copy- 
holder or  not,  is  void  ;  for  it  cannot  have  a  lawful  beginning  be- 
tween the  lord  and  a  stranger. 

48.  Although  a  copyholder  be  ousted  or  disseised,  yet  the  lord 
will  be  entitled  to  a  heriot  on  his  death  ;  for  he  continued  to  be  a 
legal  tenant. 

49.  A  copyholder  for  life,  in  a  manor  where  the  custom  was, 
that  if  the  tenant  died  seised,  a  heriot  should  be  paid,  was  dis- 
seised or  ousted,  and  died  ;  the  lord  having  first  granted  the 
seigniory  to  A.  for  99  years,  if  the  tenant  should  so  long  live,  re- 
mainder to  B.  for  4000  years.  Two  questions  were  made — 1st, 
Whether  any  heriot  should  be  made,  because  the  copyholder  did 
not  die  seized.  As  to  this  the  Court  held  clearly,  that  a  heriot 
was  due  and  payable  ;  for,  notwithstanding  the  ouster  and  dis- 
seisin, the  copyholder  still  continued  legal  tenant ;  and  such  dis- 
seisin mi"ht  have  been  by  combination  to  defeat  the  lord  of  his 
heriot.     2d,  To  whom  the  heriot  should  be  paid.     As  to  this  the 
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Court  held  clearly,  that  the  remainder  man  for  4000  years  could 
have  no  right  to  it,  because  the  copyholder  was  never  his  tenant; 
and  as  to  the  grantee  for  99  years,  it  was  doubted,  because  the 
moment  the  copyholder  died,  his  estate  was  determined. 

50.  A  heriot  is  only  due  on  the  death  of  the  legal  tenant ;  not  Trin.Coi.  r. 

111^1  -,11.  .ill  ii."  IJrovvn,  1  Vern. 

on  the  death  oi   the  person  entitled   to  an  equitable   estate  in  a  441 
copyhold.     And  the  lord  is  only  entitled  to  a  heriot  on  the  death  2^^^.  Raym. 
of  the  tenant  who  has  an  interest  in  the  copyhold,  not  on  the 
death  of  persons  for  whose  lives  a  copyhold  is  granted. 

51.  If  a  copyholder  for  life,   on  whose  death  the  lord  is  enti-  2  Ld.Raym. 

.  .  1002. 

tied  a  heriot,  becomes  a  bankrupt,  and  the  copyhold  is  assigned 

for  the  b:;uefit  of  the  creditors,  this  transmutation  of  the  tenant,    Videsnpm.ss.l, 

o 

by  act  of  parliament,  shall  not  work  a  prejudice  to  the  lord, 
who  shall  have  a  heriot  on  the  death  of  the  copyholder,  but  not 
on  the  death  of  the  assignee. 

52.  No  heriot  is  due  on  the  death  of  a  married  woman,  be-  Anon.  4  Leon. 
cause  she  can  have  no  chattels. 

53.  In  many  manors  there  is  a  customary  composition,  as  ten 
or  twenty  shillings,  in  lieu  of  a  heriot ;  by  which  the  lord  and 
tenant  are  both  bound,  provided  it  be  an  indisputably  ancient 
custom.  But  a  new  composition  of  this  kind  will  not  bind  the 
heirs  or  representatives  of  either  party  ;  for  that  amounts  to  the 
creation  of  a  new  custom,  which  cannot  now  be  done. 

54.  If  a  heriot  be  due  by  the  custom  of  the  manor,  upon  the  8Rep,  106.  b. 
death  of  the  tenant,  and  the  lord  purchases  part  of  the  tenancy, 

such  purchase  will  not  extinguish  the  lord's  right  to  a  heriot ; 
for  the  tenant  is  still  within  the  lord's  homage. 

55.  Where  a  copyholder  is  bound  to  pay  a  heriot,  and  he  con-  Snag  v.  Fox, 

^\  ^   •   .  .  .        Palm.  342. 

veys  part  of  his  copyhold  to  one  person  and  part  to  another,  the 

heriot  will  be  multiplied.     It  is  the  same  if  he  devises  it  by  will 

to  several  persons  in  severalty. 

56.  It  was  resolved  in  a  modern  case,  that  where  a  copyhold   Aitreei;.  Scuu, 

'  .  '^■^  6  East,  476. 

estate  was  divided  into  two  parts  by  a  devise  of  it  to  two  persons, 

as  tenants  in  common,  each  of  the  devisees  was  subject  to  the  pay- 
ment of  a  separate  fine,  and  to  a  several  heriot,  that  if  one  of 
the  two  persons  surrendered  his  moiety  to  the  other,  the  estates, 
notwithstanding,  continued  several,  and  were  subject  to  several 
heriots.  For  if  an  estate  held  by  indivisible  services  was  divided 
and  holden  in  severalty,  and  afterwards,  by  the  act  of  the  parties, 
came  again  into  one  hand,  the  services  which  were  multiplied 

VOL.  1.  X 
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should  continue  to  be  payable,  not  as  for  one  tenement,  but  for 
each  portion  respectively,  that  is,  as  for  distinct  tenements;  for 
they  did  not  again  become,  in  respect  of  the  lord,  one  tenement. 
That  this  doctrine  was  as  applicable  to  an  estate  held  in  com- 
mon, as  to  estates  held  in  severalty. 
2  Inst.  131.  57.  In  the  case  of  heriot  custom,  the  lord  may  seize  the  best 

Benne"tt?  ^^^^^  °^  ^^^^  tenant,  or  whatever  is  due  as  a  heriot,  wherever 

1  Salk.  356.        ]^g  ^.n^^  find  it,  either  within  the  manor  or  out  of  it ;  even  on  the 

highway. 
Parker «.  Gage.       58.  In  trovcf  on  not  guilty  before  Lord  C.  J.  Holt,  the  ques- 
1  Show.  Rep.      ^JQ,^  being  about  a  horse  seised  for  a  heriot,  it  was  held,  that 
either  heriot  service  or  heriot  custom  was  seizable  off  the  manor, 
because  it  lies  in  prender. 
Dyer,  351.  b.  59.  If  a  man  shortly  before  his  death  bargains  and  sells  all  his 

horses  to  another,  without  any  consideration,  to  defraud  the  lord 
of  his  heriot,  it  is  void. 
Wirty  V.  Pern-         60.  The  Court  of  Chancery  will  not  interpose  in  favour  of  the 
Eq^JTyp^^^*      lord  in  the  case  of  heriots,  because  the  custom  is  unreasonable, 
the  loss  a  family  sustains  being  thereby  aggravated. 
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CHAP.  V. 


Forfeit  a  re  of  Copijliohls. 


Sect.  2.  Attainder  of  Trennonor  Felony . 
5.  Alienation     coutrnry    to    the 

Custom. 

8.  Leases  contrary  to  the  Custom. 

11.  Unless  by  Licence  of  the  Lord 

13.  A    Covenant    that    a    Person 

shall  enjoy  is  no  Forfeiture. 

17,   Waste. 

19.  Disclaiming  the  Tenuie. 

20.  Refusal  to  perform  the   Ser- 

vices. 
25.  Refusal  to  pay  Fines. 
27.  Refusal  to  pay  Rent. 
30.  Non-appearance  of  the  Heir  to 

be  admitted. 


Sect.  35,  Of  a  Perton  in  Remainder. 

38.  Of  a  Surrenderee. 

89,  Of  a  Devisee. 

41.   Who  may  Forfeit. 

40.  Extent  of  Forfeiture. 

48,  Where  Presentment  is  ne- 
cessary. 

50.  What  dispenses  with  a  For- 
feiture. 

56.  Who  may  take  advantage  of 
a  Forfeiture. 

59.  Where  Equity  rilieves. 

63.  Where  Reli^  has  been  re- 
fused. 


Section  I, 

As  copyholds  were  originally  held  by  the  lowest  and  most  ab- 
ject vassals,  the  marks  of  feudal  dominion  continue  much 
stronger  in  this  tenure  tlian  in  any  other  ;  so  that  copyholds  are 
not  only  subject  to  the  same  forfeiture  as  estates  held  in  socage ; 
but  also  to  a  variety  of  other  forfeitures  particularly  incident  to 
them. 

2.  If  a  copyholder  be  attainted  of  high  treason,  his  estate  be-  Attainder  of 

|.r■^.^^\l'^  .       .^  treason  or  fe- 

comes  101  reited  to  the  lord  or  tlie  manor,  not  to  the  crown ;  un-  jony, 

less  by  the  express    words  of  an  act  of  parliament.     It  is  the  ^^^7n'^'n 

same  where  a  copyholder  is  attainted  of  felony,  (a)     But  a  per-  ^l^'"- 1^-^- 

•      1      •  1       •  •  1  Walk.  Cop- 

son  to  whom  a  copyhold  is  devised,  who  is  convicted  of  felony,  417.  [34a] 

and  hanged,  before  admittance,  does  not  forfeit  such  copyhold. 

3.  Mr.  JefFeries  devised   a  copyhold  to   his   niece   Elizabeth   l^'e  n.  Hicks, 

^•^  2  Wils.  R.13. 

JefFeries,  who  was  convicted  and  hanged  for  the  murder  of  the  Lord  Kenyua's 

Hep.  no. 

(a)   [See  Stat,  54  Geo.  3.  c.  145.  et  suirra.  Tit,  1.  s.  73.] 

X  2 
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testator.  Miss  Jefferies  was  not  admitted,  nor  ever  did  any  act 
to  shew  that  she  was  the  lord's  tenant.  The  Court  was  of  opi- 
nion that  IMiss  Jefferies  had  no  legal  interest  in  the  copyhold, 
so  could  have  no  legal  remedy  to  recover  it ;  and  having  neither 
jus  in  re,  nor  ad  rem,  could  not  forfeit  any  thing. 

TheKingt;.  4.  It  was  resolved  in  a  modern  case  that  a  copyhold  of  mhe- 

Willes.  3  Barn,  j-itance   was   not  forfeited    by  a  conviction   of  felony,   without 
&  Aid.  510. 

attainder ;  unless  there  be  a  special  custom  m  the  manor. 
Alienation  con-        5.  Copyholders  Can  only  alienate  their  estates  in  manner  pre- 
trary  to  the  cus-  gcribed  bv  the  custom  :  any  other  mode  of  alienation  will  ope- 

torn.  J  '  -J 

rate  as  a  forfeiture.     Thus  it  is  said  by  Littleton,  s.  74.  that  if  a 
copyholder  aliens  by  deed,   it  is  a  forfeiture;  for  a  copyholder 
being  tenant  at  will,  such  an  act  would  amount  to  a  determina- 
tion of  his  will. 
1  Inst  59  a  ^'  ^^^^  Coke  says,  if  a  copyholder  makes  a  charter  of  feoff- 

n-  3.  ^       ment,  or  a  deed  of  demise,  for  life,  without  giving  livery  of  seisin, 

1  lioU  Ab  508.  ^t  is  "o  forfeiture,  because  nothing  passes.     According  to  Roll, 
pi.  12  6c  13.        though  livery  is  not  made,  yet  the  feoffment  is  a  forfeiture,  if 
there  be  a  a  letter  of  attorney  to  deliver  seisin  ;  because  then  the 
feoft'ee  may  at  any  time  perfect  the  conveyance.     And  that  Lord 
Coke  ought  to  be  understood  with  that  distinction. 
1  Inst.  59.  a.  Mr.  Hargrave  dees  not  acquiesce  in  Roll's  doctrine.     "  For 

n-  3.  (says  he)  the  criterion  of  forfeiture  of  a  copyhold  by  alienation, 

seems  to  be  the  actual  passing  of  an  unlawful  estate,  to  the  lord's 
prejudice.  In  the  case  of  the  feoffment,  no  interest  can  pass  un- 
til Uvery  ;  nor  is  it  strictly  true  that  the  feoffee  may  at  any  time 
perfect  the  conveyance  ;  for  it  is  possible  that  before  livery,  the 
feoffor  may  revoke  the  power  of  attorney,  or  the  attorney  may 
die,  or  refuse  to  execute  the  authority. 
Vol  1.508.  7-  It  is  also  said  in  Roll's  Abridgement,  that  if  a  copyholder 

pl- 11-  baro-ains  and  sells  his  copyhold  to  another  in  fee,  it  is  a  forfeiture; 

althouo-h  the  deed  be  not  enrolled.     But  this  position  has  been 
Co.  Cop.  s.  58.    denied  by  Lord  Coke. 

8    It  has  been  stated  that  a  copyholder  may  make  a  lease  for 

Leases  contrary  u.    xu  ,  j  j 

to  the  custom,  q^^q  ygar  ;  if  he  makes  a  lease  for  any  longer  term,  whether  by 
1  Buht.  i9o!  indenture  or  parol,  without  the  consent  of  the  lord,  it  is  a  for- 
ird'"st"n  feiture;  unless  there  be  an  express  custom  to  warrant  it.     But 

Cro.  Ehz.  351.  \yy  j-^e  particular  custom  of  some  manors  a  copyholder  of  inherit- 
id.  498.        "'  ance  may  lease  his  land  for  three  years,  without  the  consent  of 

(i  Vin.  Ab.  118.     -      ,      J 

the  lord. 


Title  X.   Copyhold.  Ch.V.  *.  9— 14.  309 

9.  Where  a  copyholder  leased  for  one  year,  and  so  from  year  4  Rep.  26.  a. 

1      •  1       ir-       />    1       1  •        i     ii-     1  •       Cro.  Jac.  308. 

to  year,  dunng  the  life  of  the  lesssor  ;  reserving  to  the  lessor  in 

every  year  the  25th  day  of  March,  it  was  held  to  be  a  forfeiture. 
For  it  was  a  lease  for  two  years  at  least,  reserving  one  day ;  so 
that  a  greater  estate  than  for  one  year  passed  in  interest.  And 
the  reserving  a  day  in  every  year  was  but  a  shift  to  avoid  the 
forfeiture. 

]{).  A  copyholder  agreed  to  make  three  several  leases  by  in-  Mathews  r. 
denture,  one  to  commence  after  the  other,  there  being  two  days  ^  \-^n.°Ab.  119. 
between  tiie  end  of  the  first,  and  the  commencement  of  the 
second,  and  so  between  the  second  and  third.  He  made  them 
accordingly,  and  sealed  them  at  the  same  time.  This  was  held 
to  be  a  forfeiture,  for  it  was  an  apparent  fraud  ;  and  a  greater  es- 
tate than  for  one  year  passed  presently. 

11.  It  has  been  stated  that  a  lease  for  any  number  of  years.  Unless  by  li- 
made  by  licence  from  the  lord,  is  not  a  forfeiture;  and  that  in  ^„(g^c. 3. 
such  case  the  lessee  may  assign  his  term,  or  make  an  underlease, 
without  any  new  licence ;  for  the  interest  of  the  lord  is  discharged 

by  the  licence. 

12.  Lord  Ch.  B.  Gilbert  says,  if  the  lord  licenses  the  copy-  Ten.  296. 
holder  to  let  for  five  years,  and  he  lets  for  three,  this  is  good. 

So  if  the  lord  licenses  a  copyholder  for  life  to  let  for  five  years,  if 

the  copyholder  so  long  live,  and   he  lets  for  five  years  absolute, 

this  is  good  ;  for  the  limitation  is  implied  by  law,  and  so  need  not 

be  expressed.     But  if  the  copyholder  had  an  estste  in  fee,  it  had  Hall  v.  Arrow- 

been  a  forfeiture,  to  make  an  absolute  lease  for  five  years ;  be-  ^^^^'  ^°^^' 

cause  in  that  case  he  did  more  than  his  licence  allowed. 

13.  Where  a  copyholder  made  a  lease  for  a  year  only,  accord-  A  covenant  that 
ing  to  the  custom,  and  covenanted  that,  after  the  end  of  the  en^oy^siw  for- 
vear,  the  lessee  should  have  the  lands  for  another  year,  and  so  f'^""'"^-  ^i"n- 

•J         '  J         '  tague  s  case, 

(/e  a«»o  m  rtAi/^wm  for  ten  years,  it  was   held  to  be  no  such  lease  Cro.  Jac.  301. 
as  would  make  a  forfeiture,  because  the  lessee  had  a  lawful  estate 
but  for  one  year  only. 

14.  Lord  Ch.  B.  Gilbert  seems  in  the  first  instance  to  doubt  Ten.  233. 
this  case,  because  the  words  covenant  and  grant  make  a  lease. 

He  afterwards  however  says — "  But  in  another  case  it  was  held  Tit.  32.  c.  5. 
that  these  words  by  construction  might  make  a  lease,  where  the 
lands  might  be  let,  but  otherwise  where  the  lands  could  not  be 
let,  which   distinction  seems   very  reasonable,  for   the   words 
themselves  do  not  import  a  lease ;  and  it  would  be  a  very  inju- 
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rious  construction  to  make  them  a  Icnso,  and  so  a  forfeiture,  when 
they  only  import  of  themselves  a  covenant." 

Tit.  Lease  I.  6.  16.  It  is  said  in  Bacon's  Abridgement,  that  in  such  a  covenant, 
it  woultl  be  better  if  the  words  were,  to  permit  and  suffer  the 
lessee  to  hold  the  lands.  For  a  covenant  in  that  form,  respect- 
ing freehold  lands,  would  not  amount  to  an  immediate  lease  ;  be- 
cause the  words  permit  and  suffer  would  prove  that  the  estate 
was  still  to  continue  in  him  from  whom  the  permission  came. 
For  if  any  estate  thereby  passed  to  the  covenantee,  he  might  hold 
and  enjoy  it  without  any  permission  from  the  covenantor;  there- 
fore in  such  case  the  covenantee  would  only  have  the  bare  cove- 
nant for  his  security  of  enjoyment,  without  any  actual  estate 
made  to  him. 

llnst.  59.  a.  16.  Mr.   Hargrave  appears  to  acquiesce  in  this  doctrine. — 

"  Because  (says  he)  though  in  general  a  covenant  amounts  to  a 
lease,  yet  it  seems  harsh  to  give  such  a  construction,  where  a 
lease  amounts  to  a  forfeiture,  and  the  intention  of  the  parties 

Doe  t'.  Clare,      niav  have  efiect  by  way  of  agreement."     And  in  a  modern  case, 
2  Term  R.  739.    ."^  ,,,  .  .  r  i  c 

it  was  settled  that  an  executory  agreement  tor  a  lease  ot  a  copy- 
hold did  not  operate  as  a  forfeiture. 
"Waste.  17.  Every  species  of  waste,  whether  voluntary  or  i>ermissive, 

Ante,  c.  3.  ^^^^  warranted  by  the  custom  of  the  manor,  will  operate  as  a  for- 

Co.  Cop.  s.  57.    feiture  of  a  copyhold.     Lord  Coke  says,  if  a  stranger  commits 
1^^?;/^^  ^'       waste  on  a  copyhold,  without  the  assent  of  the  copyholder,  it  will 

Gab.  1  en.  235.  i  ./  ' 

operate  as  a  forfeiture.    In  Comyn's  Digest,  Tit.  Copyhold,  M.  3. 

the  contrary  doctrine  is  said  to  have  been  settled  in  Lutw.  802. 

Rook  t).  Warth,   But  Lord  Hardwicke  appears  to  have  considered  copyholders  as 

I  Ves.  462.        answerable  for  waste,  in  all  cases ;  except  where  occasioned  by 

the  act  of  God. 
Attorney  18-  Where  a  copyholder  cut  down  more  timber  than  he  could 

General  u.  justify,  and  a  bill  being  brought  against  him  in  Chancery,  for  a 

Vincent,  }  J'  o  r^  c^  ./ 

2Ab.  Kq.  378.    discovery ;  he  demurred,  because  it  would  subject  him  to  a  for- 
Doe  y.  AVilson,         .  ,     .  „-<i        i  n  i 

II  East, 56.        feiture,  as  being  waste.      Ihe  demurrer  was  allowed. 
Disclaiming  the        19-  ^^  ^  copyholder  disclaims  holding  of  his  lord,  or  swears  in 
crS    s  57     Court  that  he  is  not  the  lord's  copyholder;  or  if  the  steward 

shews  the  court-roll  to  a  copyholder,  to  prove  that  his  land  is 
held  by  copy,  and  the  copyholder  asserts  his  estate  to  be  freehold, 
and  tears  the  court-roll,  these  acts  will  operate  as  a  forfeiture. 
But  if  a  copyholder,  in  presence  of  the  Court,  speaks  irreverent 
words  of  the  lord,  as  that  he  exacts  and  extorts  unreasonable 
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fines  and  undue  services,  this  is  fineable  only,  and  no  fori'eiture. 
!So  if  he  says  in  Court  thut  he  will  devise  means  to  be  no  longer 
the  lord's  copyholder,  this  is  neither  cause  of  fine  nor  forfeiture  ; 
for  perhaps  the  means  he  intends  are  lawful,  by  conveying  away 
his  copyhold. 

20.  Copyholds  are  also  forfeited  by  the  neglect  or  refusal  of  Refusal  to  per- 
the    tenant  to  perform  the    services   required   by   the    custom.   ^-^^^^^ 
Thus  if  a  copyholder  neglects  to  appear  at  the  Court  after  sum- 
mons, he  will  forfeit  his  estate.     But  to  make  this  a  forfeiture  6  Vin.  Ab.  128- 

.      ,  .  ,  ,    Gilb.Ten.229. 

there  must  be  a  particular  warnmg  to  each  tenant,  or  a  general 

notice  within  the  parish,  after  which  it  is  a  forfeiture  without  any 

express  refusal :  for  unless  the  copyholders  attend,  no  court  can 

be  held,  which  would  be  highly  prejudicial,  not  only  to  the  lord, 

but  to  the  tenants. 

21.  A  copyholder  neglected  to  do  his  suit  and  service  for  the  Hammond  r. 

■  \       \  ^  •       Wennibank, 

space  of  three  years  together.     1  he  question  was,  whether  this  3  buIs.  368. 

was  a  sufficient  cause  of  forfeiture.     It  was  said  by  the  Court 

that  it  was  no  cause  of  forfeiture,  if  a  warning  was  not  given  by 

the  lord,  of  the  time  when  his  court  was  to  be  held,  and  notice 

thereof  given  to  the  copyholder  himself:  that  the  withdrawing  of 

his  suit  by  a  copyholder  was  only  finable  ;  but  if  he  refused  to 

do  his  suit  and  service,  then  it  was  a  forfeiture. 

22.  Where  the  lord  required  the  copyholder  to  do  his  services,  Gilb.  Ten.  230. 
and  he  answered  that  if  they  were  due  he  would  do  them,  but  it 

should  be  tried  at  law  whether  they  were  due  or  not ;  this  was 
held  not  to  be  a  forfeiture. 

23.  If  a  copyholder  is  confined  by  sickness,  or  is  afraid  of  Co.Cop.  s.  57. 
being  arrested,  or  is  a  bankrupt,  he  will  be  excused  from  attend- 
ing the  lord's  court. 

24.  When  the  copyholders  are  assembled  in  the  lord's  court.  Idem. 
they  are  bound  to  do  the  proper  business  of  the  court ;  and  if  ^'^^ 
they  refuse,  it  will  amount  to  a  forfeiture. 

25.  The  refusal  of  a  copyholder  to  pay  the  fine  due  on  his  ad-   Refusal  to  pay 
mittance  is  a  forfeiture,   provided  such  fine  be  certain.     Where    Walton  v. 
the  fine  is  uncertain,  a  refusal  to  pay  the  fine  assessed  by  the    [f^'JJ^'JJJj'^yg^ 
lord,  upon  the  ground   that  a  greater  fine  is  demanded  than  is   Ante,  c.  4. 
warranted   by  the  custom,  will  not  amount  to  a  forfeiture.     If 

the  fine  be  uncertain,   though  a  reasonable  fine  be   assessed,  yet   Co.  Cop.  s.  57. 
as  no  one  can  provide  for  an  uncertainty,  the  copyholder  is  not  Gardiner r. 

,  ,  11.1111  Norman,  Cro. 

bound  to  pay  it  presently  upon  demand,  but  snail  nave  a  conve-  j^,,.  617. 
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AVillowc's 
case,  13  Rep.  1. 


Refusal  to  pay 

rent. 

Co.  Cop.  s.  57. 

Gilb.  Ten.  225. 


Crisp.  V.  Freer, 
Cro.  Eliz.505. 


Hob.  135. 
Gilb.  Ten.  225. 


8  Rep.  92.  a. 


Non-appear- 
ance of  the 
lieir  to  be  ad- 
mitted. 


Gilb.  Ten.  231. 


Lechford's  case» 
8  Rep.  99. 
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uient  lime  to  discharge  it,  where  the  hiw  does  not  appoint  a  day 
certain  for  its  payment.     If,   however,   it  is  not  paid  on  the  day 
appointed,  the  estate  will  be  forfeited. 

2(i.  Though  the  fine  asessed  be  reasonable,  yet  the  lord  must 
appoint  the  time  and  place  where  it  must  be  paid ;  because  it 
stands  upon  a  point  of  forfeiture  of  the  estate  :  and  the  copy- 
holder is  not  obliged  to  carry  his  fine  always  about  him.  But 
where  the  fine  is  certain,  the  copyholder  is  obliged  to  pay  it 
immediately  upon  admittance. 

27.  Where  a  copholder  is  bound  by  the  custom  to  pay  a  cer- 
tain rent  to  the  lord,  and  refuses  to  pay  it,  he  will  forfeit  his 
copyhold.  But  such  refusal  must  be  founded  on  the  principle 
that  the  lord  has  no  right  to  the  rent ;  which  implies  a  disclaimer 
of  the  tenure.  For  if  the  copyholder  admits  the  lord's  claim  to 
the  rent,  but  says  he  has  no  money,  or  makes  any  other  excuse 
of  that  sort,  it  will  be  no  forfeiture. 

28.  Where  a  copyholder  was  absent  when  the  lord  demanded 
the  rent,  and  no  person  was  there  to  pay  it,  which  is  a  refusal 
in  law,  yet  the  Court  doubted  whether  it  was  a  forfeiture,  as  it 
did  not  amount  to  a  voluntary  refusal :  and  two  of  the  judges 
said,  there  ought  to  be  a  demand  from  the  person  of  the  copy- 
holder, to  make  it  a  forfeiture. 

29.  Where  the  estate  of  a  lord  of  a  manor  ceases  by  limitation 
of  a  use,  and  is  thereby  transferred  to  another  person,  who  de- 
mands rent  of  the  copyholder,  and  he  refuses  to  pay  it,  this  is 
no  forfeiture,  without  notice  given  to  the  copyholder  of  the  alter- 
ation of  the  use  and  estate. 

30.  Where  copyholds  are  descendible,  the  heir  is  bound,  on  the 
death  of  his  ancestor,  to  come  to  the  lord's  court,  and  require  to 
be  admitted.  If  he  neglects  to  appear  within  the  time  prescribed 
by  the  custom,  a  proclamation  is  made  for  him  to  come  in  and 
be  admitted  ;  if  he  does  not  then  appear,  farther  proclamations 
are  made  at  the  two  or  three  next  courts,  according  to  the 
custom  ;  and  if  he  does  not  appear  immediately  after  the  last 
proclamation,  the  lord  may  seize  the  copyhold  as  forfeited. 

31.  If,  however,  the  heir  of  a  copyholder  is  beyond  sea  at  the 
time  of  his  ancestor's  death,  or  within  age,  or  non  compos  mentis, 
or  in  prison,  his  non-appearance  at  the  lord's  court  to  be  ad- 
mitted will  not  amount  to  a  forfeiture. 

32.  The  custom   of  a  manor  was,    that  those   who  claimed 
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copyholds  by  descent,  ouolit  to  come  at  the  first,  second,  or 
third  court,  upon  proclamation  made,  to  take  up  their  estates,  or 
else  they  should  be  forfeited.  A  tenant  of  the  manor,  having 
issue  inheritable  by  the  custom,  died,  such  issue  being  at  that 
time  beyond  sea  ;  the  proclamations  all  passed,  and  the  heir  did 
not  appear  for  two  years  ;  upon  his  return  he  prayed  to  be  ad- 
mitted to  the  copyhold,  and  proferred  the  lord  his  fine  in  court, 
which  the  lord  refused  to  accept,  or  to  admit  the  heir,  but  seised 
the  land,  as  forfeited.  It  was  adjudged,  that  this  was  no  cause 
of  forfeiture,  because  the  heir  was  beyond  sea  at  the  time  of  the 

proclamations:  and   the  lord   was  at  no  prejudice,  for  he  had  Underhill v. 
I  .  Kilsey,  Cro. 

taken  all  the  profits  of  the  land  in  the  mean  time.  .iac.226.  S.P. 

33.  It  seems  to  be  now  held,  that  there  must  be  a  particular  Lord  Salis- 

,  bury's  case, 

custom  to  warrant  the  forfeiture  of  a  copyhold,  by  the  mere  i  Keb.  287. 
non-appearance  of  the  heir  to  be  admitted.  That  by  the  general 
custom,  the  lord  is  only  authorized  to  seise  the  land,  until  the 
tenant  comes  in  to  be  admitted.  It  is  also  required,  that  all  the 
proceedings  be  strictly  conformable  to  the  customs  of  the  manor; 
and  the  proclamations  proved  viva  voce,  not  by  the  court  rolls 
only ;  otherwise  no  forfeiture  will  be  incurred. 

34.  At  a  court  baron  holden  for  the  manor  of  Featherstone  in  ^?,f  ^'-  ^!,^''i^'o 

3  lertn  K.  lo^. 

1785,  the  homage  presented  the  death  of  Sir  S.  Helier,  and  an 
entry  of  a  proclamation  on  the  rolls  was  made  as  follows:  —  "  At 
this  court  public  proclamation  was  made,  for  the  first  time,  for  the 
heir  of  Sir  S.  Helier,  knight,  deceased,  to  come  into  court,  and  be 
admitted  tenant  to  all  and  singular  the  messuages,  &,c.  within  the 
precincts  of  this  manor,  whereof  the  said  Sir  S.  Helier  died 
seised  :  or  else  the  same  would  be  seised  by  the  lord  of  the  said 
manor  for  want  of  a  tenant.  But  nobody  came  who  shewed  any 
title  to  the  same ;  therefore  such  default  and  this  proclamation 
are  recorded."  Two  other  similar  proclamations  were  made,  at 
two  subsequent  courts,  &.c.  By  an  entry  on  the  rolls  of  a  small 
court,  and  court  baron  holden  in  1786,  it  appeared  as  follows:  — 
"  At  this  court  a  precept  was  issued  by  the  steward  of  the 
manor,  and  delivered  to  W.  B.,  bailiff  and  officer  of  the  manor 
directing  him  to  seise  into  the  hands  of  the  lord  all  and  singular 
the  several  copyhold  messuages,  &.c.  which  are  situate  and  being 
in  Featheretone,  &c.  of  which  Sir  S.  Helier  died  seised;  and  to 
return  the  precept  at  the  next  court  to  be  holden  on.  Sec."  By 
another  entry  on  the  rolls  it  appeared  as  follows: — "At  this 
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court  W.  B.,  bailiff  of"  this  manor,  and  officer  of  tliis  court,  re- 
turned the  precept  which  issued  and  was  delivered  to  liim  at  the 
last  court,  holden  for  this  manor,  in  every  tiling  obeyed  and 
executed ;  to  wit,  that  he  had  taken  actual  possession  of,  and 
seised  into  the  hands  of  the  lord  of  the  manor,  all  those  copy- 
holds, &c.  whereof  the  said  Sir  S.  Helier  died  seised,  as  by  the 
said  precept  he  was  commanded."  At  a  subsequent  court,  the 
lord  of  the  manor  granted  the  said  copyhold  premises  to  a 
stranger,  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  the  said  manor,  who  was  admitted  tenant,  paid  the  lord  a  fine 
of  692/.,  and  made  his  fealty.  The  heirs  at  law  of  Sir  S.  Helier 
did  not  apply  to  be  admitted  till  the  year  1788,  when  they  were 
refused  ;  and  in  consequence  thereof  brought  their  ejectment. 
A  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of 
the  Court  on  the  above  case. 

After  several  arguments  Lord  Kenyon  said, — "  The  first  point 
made  is  on  the  supposed  forfeiture,  by  reason  of  the  heirs  of  Sir 
S.  Helier  neglecting  to  come  to  the  lord's  court,  to  be  admitted 
as  his  tenants,  and  to  satisfy  the  lord's  claim  of  the  fruits  of  his 
tenure.  I  cannot  but  observe,  that  the  interest  of  the  lord  of 
this  manor  was  not  very  deeply  concerned  in  the  heir's  not 
coming  in  to  be  admitted,  because  it  is  stated  that  no  fine  was 
due  on  admission.  The  case  does  indeed  state,  that  he  had  a 
minute  interest,  namely,  a  relief  of  3s.  Qd.  :  but  however  small 
this  fruit  of  tenure  was,  the  lord  undoubtedly  had  a  right  to  it, 
and  to  see,  by  the  inspection  of  his  court-rolls,  who  were  his 
tenants.  But  the  severity  of  the  law  in  these,  as  in  all  other 
cases  of  forfeiture,  warrants  the  courts  in  taking  care  that  there 
is  the  greatest  accuracy  in  the  lord's  proceeding.  It  is  so  in  the 
case  of  outlawry,  and  all  cases  of  criminal  proceedings.  Several 
cases  were  mentioned,  which  shew  that  a  general  forfeitue  of  a 
copyhold  estate,  for  not  coming  in  to  be  admitted,  does  not  ac- 
crue, unless  there  be  a  custom  to  warrant  it.  In  such  cases  the  lord 
has  only  a  right  to  enter  into  possession,  to  satisfy  himself  of  the 
injury  he  sustains  for  the  want  of  a  tenant ;  he  can  only  retain  the 
possession  quousque.  It  seemed  almost,  and  would  have  been  very 
properly  admitted  in  the  argument,  that  if  the  lord,  having  aright 
to  seise  quousque,  did  seise  absolutely,  there  was  a  defect  in  the 
seisure  which  vitiated  the  whole.  But  it  was  contended  that 
there  was  no  defect  in  the  seisure,  for  that  the  Court  might  pre- 
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sunie,  for  any  thing  that  appeared  to  the  contrary^  ihut  the  lord 
did  only  seise  till  a  tenant  came  in  to  be  admitted  ;  and  that 
omnia  pn'sniniitilnr  solemiiiter  esse  acta:  l>iit  I  think,  that  suffi- 
cient appears  in  the  case,  to  shew  that  the  seisure  was  irregular. 
A  seisure  generally,  and  undefined,  must  necessarily  be  a  seisure 
of  the  whole  property  ;  if  it  were  not,  what  other  line  ccftild  be 
drawn  ?  So  an  entry  upon  an  estate  generally,  is  an  entry  for 
the  whole  ;  and  if  it  be  for  less,  it  should  be  so  defined  at  the 
time.  Tiie  case,  however,  does  not  rest  on  this  observation  ;  for 
we  collect  from  subsequent  acts  of  the  lord,  which  are  unambi- 
guous, what  his  idea  was  when  he  did  seise  ;  for  he  made  an 
abosolute  grant  of  the  whole  of  this  property  to  the  defendant, 
his  heirs  and  assigns  for  ever,  taking  a  fine  of  692/.  for  his  ad- 
mission. Then  I  am  bound  to  say,  that  the  lord  entered  as  for 
an  absolute  forfeiture  :  and  as  this  is  a  proceeding  where  the 
most  strict  regularity  is  necessary  in  all  its  parts,  we  are  war- 
ranted in  saying  that  here  was  no  seisure  binding  on  the 
parties." 

The  other  judges   concurring,  judgment  was  given  for  the 
heirs  of  Sir  S.  Helier. 

35.  Where  the  custom  requires  that  a  person  taking  an  estate  Of  a  person  in 
in  remainder  shall  come  in  and  be  admitted,  the  lord  may  seise  '^*^'"^'°  ^''• 
quousque  the   tenant  does    come    in.      And   the  proclamations 

beinp-  in  general  terms,  for  any  person  to  come  in  and  make  title, 
and  the  presentment  of  default  being  also  general,  are  good  ; 
though  the  person  in  remainder  be  known,  and  named  in  the 
surrender, 

36.  In  a  modern  case,  which  has  been  already  stated,  where  a  Doe  u.  Jenney, 
remainder-man  refused  to  come  in  and  be  admitted,  the  custom  "^  "'^^'' 
requiring  that  persons  in  remainder  should  come  in   and  be  ad- 
mitted ;   there  was  a   presentment  by  the  homage,  that  E.  I., 

who  was  tenant  for  life,  died  seised;  and  three  proclamations 
were  made  at  three  different  courts,  that  if  any  person  or  persons 
would  come  into  court,  and  make  any  just  claim  to  the  lands 
whereof  the  tenant  for  life  died  seised,  such  person  should  come 
into  court  and  take  admission  to  the  same.  No  one  coming  to 
be  admitted,  a  precej)t  was  issued  by  the  steward  of  the  manor, 
directed  to  the  bailiff,  authorizing  him,  in  the  presence  of  two  or 
more  copyhold  tenants  of  the  manor,  to  seise  into  the  hands  of 
the  lord,  quousque  the  tenant  should  come  in  to  be  admitted,  all 
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such  copyhold  lands,  &c.  to  and  for  the  use  of  the  lord.  The 
lands  were  accordingly  seised  by  the  bailiff,  and  the  lord  made 
a  lease,  and  brought  an  ejectment. 

It  was  objected,  that  the  next  tenant  being  known  and  named 
in  the  rolls,  the  proclamations  and  the  presentment  should  have 
been  against  her  by  name. 

Lord  Ellenborough  delivered  the  judgment  of  the  Court.  He 
said,  the  question  was,  whether  the  presentment  that  the  tenant 
for  life  died  seised,  and  the  proclamations  made,  "  that  if  any 
person  would  come  into  court  and  make  just  claim  or  title  to  the 
lands  whereof  E.  I.  died  seised,  such  person  should  come  into 
court  and  take  admission  of  the  same,"  was  sufficient.  No  au- 
thority had  been  cited  in  support  of  this  objection  :  but  it  rested 
wholly  in  what  was  said  to  be  the  usual  practice  in  courts  baron, 
of  mentioning  in  the  presentment  and  proclamations  the  name 
of  the  person,  when  known,  who  ought  to  come  in  and  be  ad- 
mitted. If  the  tenant,  when  known,  were  likely  to  be  prejudiced 
by  not  being  named,  this  objection  would  have  weight;  and 
though,  as  the  object  of  the  presentment  was  for  the  informa- 
tion and  instruction  of  the  lord,  it  would,  in  respect  of  him,  be 
better  to  mention  the  person  who  ought  to  come  in  and  be  ad- 
mitted, when  known  ;  yet,  in  respect  to  the  heir  or  remainder- 
man, this  was  not  the  purpose  of  the  presentment,  nor  were  the 
proclamations  intended  to  inform  persons  of  their  titles,  but  to 
give  notice  to  those  who  had  a  right  to  be  admitted,  that  the 
tenancy  was  vacant,  and  that  the  lord  required  of  tliose  who 
were  entitled  to  take  upon  themselves  the  tenancy  ;  and  it  seem- 
ed sufficient,  so  far  as  the  tenant  was  concerned,  if  the  present- 
ment and  proclamations  were  in  the  general  terms  used  on  this 
occasion.  For  these  reasons,  the  Court  thought  there  should  be 
judgment  for  the  lord. 

37.  The  lord  of  a  manor  cannot  bring  a  bill  in  Chancery 
against  a  copyholder,  to  compel  him  to  come  in  and  be  admitted 
tenant ;  for  he  has  his  remedy  at  law,  by  making  proclamations 
so  many  court  days.  But  if  there  be  any  confusion  arising  from 
copyhold  land  being  blended  together,  the  lord  may  bring  a  bill 
of  discovery  to  ascertain  the  lands. 

38.  A  custom  that  the  person  to  whose  use  a  copyhold  is  sur- 
rendered shall,  after  three  proclamations,  come  in  and  be  admit- 
ted, or  otherwise  the  lands  shall  be  forfeited,  is  good.  But  in  a 
case  of  this  kind  infancy  will  excuse. 
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39.  It  has  been  stated  that  copyholds  are  indirectly  devisable.  Of  a  devisee. 
In  such  cases,  the  non-appearance  of  a  devisee  to  be  admitted 
operates  in  general  as  a  forfeiture  of  the  copyi)old. 

40.  A  copyhold    was    devised    to   six    persons    upon    certain  2^°?. •',•."""""' 
trusts  :  one  offered  to  be  admitted  and   to  pay  his  proportion  of 

the  fine,  which  the  lord  refused,  unless  he  would  pay  the  whole: 
the  other  five  declined  the  trust.  The  lord,  after  three  procla- 
mations for  the  six  trustees  to  come  in  and  be  admitted,  seised 
for  the  forfeiture.  The  Court  held,  that  the  lord  ought  to  have 
admitted  the  person  who  offered  himself ;  and  then  he  might  have 
proceeded  to  recover  his  fine  from  the  six  devisees,  if  it  was  due 
either  by  law,  or  the  custom  of  the  manor  ;  and  that  he  had  been 
too  hasty  in  entering  for  a  supposed  forfeiture  before  admit- 
tance. A  seisure  quousque  was  till  somebody  came  to  be  admit- 
ted ;  so  that  it  was  clear  the  lord  had  no  right  to  seise. 

41.  All  persons  of  sufficient  understanding  may  forfeit  a  co-  Who  may  for- 

fcit. 
pyhold  ;  but  a  person  of  nonsane  memory,  an  idiot,  or  a  lunatic,  Co.Cop.  s.  59. 

are  unable  to  forfeit.  So  an  infant  under  the  age  of  fourteen, 
because  he  wants  discretion:  but  an  infant  at  the  age  of  dis- 
cretion may  forfeit  his  copyhold,  not  by  offences  proceeding 
from  negligence  or  ignorance,  but  by  such  as  proceed  from 
contempt. 

42.  A  married  woman  cannot,  by  any  act  of  her  own,  forfeit  idem. 

her  copyhold  ;  because  she  is  not  sui  juris,  sed  sub  potestate  viri. 

But  she  may,  by  an  act  done  by  her  husband,  incur  a  forfeiture. 

And  it  was  resolved  in  27  Eliz.  that  where  a  woman,  tenant  for  i,^,^?:,?'^-^- 

Glib.  len.  243. 

life  of  a  copyhold,  takes  a  husband,  who  commits  waste  and  dies, 
the  estate  of  the  wife  is  forfeited. 

43.  By  the  statute  11  Geo.  4.  and  1  Will.  4.  (which  repeals 
the  9  Geo.  1.  c.  29.  s.  5.)  it  is  enacted,  that  no  infant,  feme 
covert  or  lunatic  shall  forfeit  any  copyhold  land,  for  his  or  her 
neglect  or  refusal  to  come  to  any  court  to  be  kept  for  any  manor, 
whereof  such  land  is  parcel,  and  to  be  admitted  thereto ;  nor  for 
the  omission,  denial,  or  refusal  of  any  such  infant,  feme  covert  or 
lunatic,  to  pay  any  fine  imposed  or  set  on  his  or  her  admittance. 
And  by  the  tenth  section  it  is  provided,  that  if  the  fine  im- 
posed in  any  of  the  cases  thereinbefore  mentioned  shall  not  be  Vid.  supra,  sAH. 
warranted  by  the  custom  of  the  manor,  or  shall  be  unlawful, 

then  such  infant,  feme  covert  or  lunatic  shall  be  at  liberty  to 
controvert  the  legality  of  such   fine. 
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Kensington f.  44.  This   statute   is   confined   to  the  cases    expressed    in    it; 

is'^Ves.Wo.       namely,  title  by  descent,  or  surrender  to  the  use  of  a  will ;  and 
does  not  extend  to  a  title  derived  from  a  deed. 

Doer.  Ilelier,  45.  It  was  resolvcd  in  a  modern  case,  that  if  one  of  several 
3Tennll.  162.  ,     ■         r  i     i  i       i  t-  i     i      i       i        •         iU 

coliens  ot  a  copyholder  be  a  leme  covert,  and  the  lord  seises  the 
whole  estate,  in  default  of  the  heirs  not  coming  in  to  be  admitted, 
after  three  proclamations,  without  first  appointing  a  guardian  for 
the  feme  covert,  according  to  this  act,  a  seisure  of  the  whole  es- 
tate is  irregular;  though  it  was  not  known  to  the  lord  that  one  of 
the  heirs  was  a  feme  covert. 
Extent  of  for-  46.  A  forfeiture,  in  general,  only  extends  to  the  copyhold  in 

Taverner  v.  which  the  act  has  been  done.  For  if  a  copyholder  be  seised  of 
4  ReT  27  a.  Black  Acre,  White  Acre,  and  Green  Acre,  by  several  copies,  and 
Gilb.  Ten.  217.  commits  waste  in  Black  Acre,  it  is  thereby  forfeited.     But  there 

is  no  forfeiture  of  White  Acre  or  Green  Acre. 
Fuller  V.  Terry,       47^  jf  ^  copvholder  makes  a  feoffment  of  one  acre  of  his  copy- 

6Vin.  Ab.  146.  ' -^  ^  •' 

Gilb.  Ten.  217.  hold,  all  is  not  forfeited,  but  only  that  acre.  But  if  a  copyholder 
cuts  down  a  tree  which  grows  upon  an  acre  of  land,  parcel  of  the 
copyhold,  this  is  a  forfeiture  of  all  the  copyhold,  because  the  trees 
are  to  be  employed  in  building  and  reparation  of  the  houses  ;  and 
therefore  by  the  doing  of  waste  all  the  copyhold  is  impaired. 
Where  pre-  'IB.  Some  acts  amount  to  a  forfeiture,  the  moment  they  are 

neclTsTr'  '^         committed  :  others  are  not  forfeitures  till  they  are  presented  by 
Co.  Cop.  ss.  57.  the  homage,  in  the  lord's  court.     Offences  which   are  apparent 
Gilb.  Ten.  246.  and  notorious,  of  which  the  lord,  by  common  presumption,  can- 
not choose  but  have  notice,  are  forfeitures  immediately.     But 
presentment  by  the  homage  is  necessary  in  those  cases  where 
the  lord  cannot  be  presumed  to  have  notice  of  himself;  as  where 
the  tenant  is  convicted  of  treason  or  felony,  or  makes  an  aliena- 
tion contrary  to  the  custom. 
Ante,  s.  8.  49.  It  was,  however,  resolved  in  the  case  of  East  v.  Harding, 

where  a  copyholder   incurred   a  forfeiture  by   making  a   lease, 
that  presentment  was  not  absolutely  necessary,  but  only  for  the 
lord's  better  instruction  of  his  title,  that  the  lord  may  take  ad- 
Ten.  246.  vantage   of  a   forfeiture  before  presentment.     But   Lord   Chief 
Baron  Gilbert  says,  it  is  safer  to  get  all  forfeitures  presented; 
and  if  there  be  a  particular  custom,  it  must  be  pursued. 
What  dispenses        50.  Forfeitures  may,  in  many  cases,  be  dispens^ed  with  by  the 
Col'cop^l^ei!'  lord.     Thus,  if  a  copyholder  has  broken  the  customs  of  the  ma- 
nor, by  committing  waste,  refusing  to  perform  his  services,  or  to 
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pay  his  rent,  tlie  forfeitures  arising  from  these  acts  may  be  dis- 
pensed with  by  a  subsequent  acceptance  of  rent,  or  other  act  by 
which  the  lord  acknowledges  the  copyholder  to  be  his  tenant. 
But  where  the  lord  is  ignorant  of  the  act  by  which  a  copyhold 
is  forfeited,  nothing  done  by  him  will  operate  as  a  dispensation 
of  the  forfeiture.  And  it  seems  that  if  the  lord  accepts  a  sur-  evin.Ab.  149. 
render  from  a  tenant  who  has  committed  a  forfeiture,  this  is  no 
dispensation  or  bar  to  the  entry  of  the  lord  ;  if  the  cause  of  for- 
feiture be  such  that  the  lord  might  well  be  supposed  ignorant 
of,  otherwise  not,  as  making  a  private  lease.  But  for  failure  of 
suit  of  Court,  nonpayment  of  rent,  and  the  like,  it  is  otherwise, 
because  he  cannot  be  presumed  ignorant  of  these. 

51.  If  a  copyholder  commits  a  forfeiture,  and  the  lord  pro  Milfax  ij.  Baker, 
tempore,  having  a  legal  title,  grants  an  admittance,  it  will  ope-       ^^*     * 
rate  as  a  dispensation  of  the  forfeiture,  not  only  as  to  himself, 

but  as  to  the  person  in  reversion ;  for  such  a  new  grant  and 
admittance  amounts  to  an  entry  for  the  forfeiture,  and  a  new 
grant.  But  a  lord  by  wrong  cannot  by  such  an  admittance  purge 
the  forfeiture,  so  as  to  bind  the  rightful  lord. 

52.  A  copyholder  cut  timber,  sold  it,  and  died  ;  the  succeed-  Pascal  i.  Wood, 
ing  lord  brought  an  ejectment  against  the  heir,  who  pleaded,  3Keb.64i. 
that  in  trespass  brought  by  him,   the  lord  (now  plaintiff,)  jus- 
tified for  taking  a  heriot.     The  Court  said,  that  justification  for  Gilb.  Ten.  247. 
heriot  service  on  seisin  of  the  ancestor  was  an  acceptance  of  the 

heir  as  tenant,  and  purged  the  forfeiture. 

53.  It  was  said  in  this  last  case,  that  where  there  is  an  actual 
entry  by  the  lord  in  the  lifetime  of  the  copyholder,  for  a  for- 
feiture by  him,  no  acceptance  after  will  purge  the  forfeiture. 
And  though  it  never  was  presented  by  the  homage,  that  was  not 
material,  it  being  a  thing  notorious. 

54.  Lord  Coke  says,  some  make  this  difference,  that  those  Co.  Cop.  s.  61. 
forfeitures  only  which  destroy  not  the  copyhold  are  confirmable  ^'••'•'^®°- ^^'^• 
by  subsequent  acknowledgment,  and  not  those  forfeitures  which 

tend  to  the  destruction  of  a  copyhold.  As  if  the  copyholder 
makes  a  feoffment,  by  this  the  copyhold  is  destroyed  ;  therefore 
no  subsequent  acknowledgment  of  the  lord  will  confirm  it.  And 
in  the  Supplement  to  Lord  Coke's  Copyhold,  it  is  said,  that  if  s.  ii. 
a  copyholder  levies  a  fine,  makes  a  feoffment,  or  suffers  a  com- 
mon recovery,  which  destroy  the  estate,  no  acceptance  of  rent, 
or  act  done  by  the  lord,  will  be  available  to  make  the  estate 
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good.     But  where  the  custom  of  the  manor  only  is  broken,  as  if 
the  copyholder  makes  a  long  lease,  or  refuses  to  pay  his  rent,  or 
to  be  sworn   of  the  homage,  or  commits  waste,   there  his  estate 
may  be  afterwards  confirmed. 

55.  This  doctrine  has  been  denied  in  a  modern  case,  in  which 
it  was  held,  that  a  forfeiture  by  a  copyholder's  levying  a  fine 
might  be  waived  by  the  lord.  In  that  case  the  lord  suffered 
many  years  to  elapse  without  taking  advantage  of  the  forfeiture, 
and  by  several  solemn  acts  in  his  court  recognised  the  person 
who  levied  the  fine  as  his  tenant.  It  was  first  presented  that  he 
died  seised  ;  then  the  lord  required  the  heir  to  come  in  and  be 
admitted.  These,  said  Lord  Kenyon,  were  as  solemn  acts  of  re- 
cognition, as  the  admittance  of  the  copyholder  in  Milfax  v.  Baker ; 
and  he  did  not  think  he  was  straining  that  case  in  saying,  that 
any  act  equally  solemn  on  the  part  of  the  lord  was  sufficient  to 
preclude  him  from  taking  advantage  of  the  forfeiture. 

56.  The  lord  of  the  manor  is,  in  general,  the  only  person  who 
can  take  advantage  of  the  forfeiture  of  a  copyhold.  And  even  a 
lessee  for  years  shall  take  advantage  of  a  forfeiture,  for  he  is 
dominus  pro  tempore. 

57.  If  there  be  a  lord  of  a  manor,  in  which  there  are  copy- 
holders, and  the  lord  grants  to  a  stranger  the  freehold  of  a  copy- 
hold, in  fee;  though  by  this  the  tenement  is  divided  from  the 
manor,  and  not  demisable  by  copy  again  ;  yet  the  grantee  of  the 
freehold  shall  take  advantage  of  a  forfeiture,  committed  after,  by 
the  copyholder,  for  he  ought  to  pay  his  rent  to  the  grantee.  So 
in  this  case,  if  the  grantee  of  the  freehold  makes  a  lease  for  years 
of  the  freehold,  this  lessee  for  years  shall  take  advantage  of  a  for- 
feiture committed  after  by  the  copyholder,  because  he  was 
dominus  pro  tempore. 

58.  In  all  cases  of  forfeiture  for  treason  or  felony  by  a  copy- 
holder, the  lord  becomes  entitled  to  the  copyhold,  and  not  the 
king,  unless  there  be  a  special  act  of  parliament  for  that  purpose. 
And  where  by  the  statute  12  Cha.  2.  all  the  lands,  tenements, 
and  hereditaments  of  the  regicides  were  forfeited  to  the  Crown, 
Lord  Hale  held  that  copyholds  were  not  included  ;  for  if  a  copy- 
hold was  forfeited  by  this  act  to  the  Crown,  it  would  be  thereby 
destroyed,  and  pass  by  letters  patent,  not  by  surrender. 

59.  There   have   been  several  cases  in  which  the  Court  of 
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Chancery  has  interposed,  to  moderate  the  rigour  of  copyhold 
customs,  and  to  relieve  against  unreasonable  forfeitures. 

60.  A  copyholder  for  life  had  committed  a  forfeiture,  by  cut-  Thomas  v. 
ting-   down    timber   trees,  which  was  found   so  by  a  trial,  and    uSca.OS. 
verdict  at  law  ;  the  lord  entered  and   admitted   the  defendant, 

who  was  the  remainder-man.  The  copyholder  exhibited  his  bill 
to  be  relieved  against  tiie  forfeiture,  oft'ering,  if  it  should  appear 
to  be  waste,  to  make  satisfaction.  An  issue  was  directed  to  try 
whether  it  was  the  primary  intention  of  the  copyholder,  in  cut- 
ting down  the  timber,  to  commit  waste.  It  being  found  for  the 
plaintiff,  it  was  decreed  that  he  should  be  relieved  ;  and  that 
the  defendant,  the  remainder-man,  should  dehver  up  the  posses- 
sion to  the  plaintiff,  and  account  for  the  mesne  profit. 

61.  A  person  having  two  copyholds  held  of  the  same  manor,  Nash  v. 

cut  down  timber  in  the  one,  and  employed  it  in  repairing  the  f  ve °n.  sS!'^' 
other,  pretending  that  he  was  authorized  by  the  custom  of  the 
manor;  the  timber  being  assigned  and  set  out  by  two  of  the 
customary  tenants.  An  ejectment  was  brought  by  the  lord, 
upon  the  supposition  that  this  was  voluntary  waste,  and  conse- 
quently a  forfeiture.  Upon  the  first  trial  a  verdict  was  eiven 
against  the  lord  :  but  upon  a  new  trial  the  jury  found  against 
the  custom.  A  bill  was  then  brought  in  Chancery  to  be  re- 
lieved against  the  forfeiture.  It  was  admitted  that  by  the  cus- 
tom, when  timber  was  wanting  on  one  copyhold  tenement,  the 
lord,  by  his  woodman  or  bailiff,  might  assign  timber  for  repairs 
on  any  of  the  other  copyhold  estates  :  but  here  a  custom  was  set 
up  for  two  tenants  to  assign  to  a  third,  which  might  be  prejudi- 
cial to  the  lord;  as  more  timber  might  by  that  means  be 
cut  than  was  necessary,  and  thriving  timber,  when  there 
might  be  found  enough  of  that  which  was  decaying,  fit  for 
repairs.  It  was,  however,  admitted  that  the  timber  was  of  small 
value,  and  all  of  it  employed  in  the  repairs  of  the  copyhold. 

The  Lord  Keeper  relieved  the  plaintiff  against  the  forfeiture  : 
but  decreed  him  to  pay  the  costs  of  both  the  trials  at  law  and  the 
costs  of  this  suit. 

62.  In  a  subsequent  case  the  Court  of  Chancery  relieved  a  Cudmore  v. 
Quaker  against  a  forfeiture  which  he  had  incurred  by  not  doing  2  Vein. 664. 
suit  and  service  at  the  lord's  court. 

63.  A  Court  of  Equity  will  not,  however,  interpose  in  cases  Where  relief 

has  been  re- 
VOL.    1.  V  ,-,,,j. 
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oftliis  kind,  unless  there  are  equitable  circumstances  which  en- 
title the  party  who  committed  the  forfeiture  to  relief. 
Cox  I'.  Higford,       64.  The  plaintiff  brought  his  bill  to  be  relieved   ao-ainst  the 
forfeiture  of  his  copyhold  estate.     It  appeared  that  he  had  been 
guilty  of  the  greatest  disobedience  possible  to  his  lord  ;  that  after 
six  several  presentments  to  repair,  and  an  entry  by  the  lord  for 
the  forfeiture,  he  brought  an  ejectment ;   and   when  upon  the 
trial,  a  rule  was  entered  into  by  consent,  that  upon  payment  of 
4/,  to  the  lord  for  his  costs,  which  was  not  a  fourth  part  of  the 
costs  to  which  he  had  put  the   lord,  and  putting  the  estate  into 
repair,  he  should  be  admitted  to  it  again  ;  yet  he  never  complied 
with  the  rule,  nor  made  any  offer  of  costs  to  the  lord,  but  instead 
of  that  brought  another  ejectment,  and  was  non-suited  ,•  and  after 
nine  or  ten  years  more,  brought  his  bill. 

Upon  these  circumstances  the  Lord  Keeper  declared  he  ought 
to  have  no  relief,  or  if  he  were  to  be  relieved,  yet  it  must  be  upon 
payment  to  t!ie  lord  of  all  his  costs,  and  putting  the  estate  into 
good  repair ;  which  would  amount  to  more  than  his  interest  was 
worth,  having  only  an  estate  for  life  ;  and  dismissed  the  bill,  but 
without  costs.  The  Lord  Keeper  likewise  declared,  that  though 
this  were  a  voluntary  waste  and  forfeiture,  against  which  it  was 
objected  that  the  court  never  gave  relief,  yet  he  thought  the  rules 
of  equity  not  so  strict,  but  that  relief  might  be  given, even  against 
voluntary  waste  and  forfeiture. 
Peachey  v.  65.  A  copyholder  made  leases  not  warranted  by  the  custom  of 

Pr^'^Tn  Clia        ^^^^  manor,  and  worked  a  quarry  of  stone  from  his  freehold  lands 

^68.  into  the  copyhold,  without  licence.    Afterwards  his  son  cut  down 

2  Ah.  E<\.  227.  !  "^ 

trees,  and  inclosed  some  of  the  copyhold  lands,  notwithstanding 
several  repeated  admonitions  from  the  lord  ;  who  brought  his 
ejectment,  and  had  a  verdict  as  for  a  forfeiture. 

On  a  bill  brought  for  relief,  Lord  Macclesfield  was  clear  of 
opinion  that  there  was  no  foundation  for  equity  to  interpose. 
That  it  would  be  to  alter  the  nature  of  the  tenure  whereby  copy- 
holds subsisted.  That  if  this  was  a  forfeiture  at  law,  a  Court  of 
Equity  had  nothing  to  do  with  it;  and  that  it  was  like  the  case 
of  a  feoffment  or  fine  levied  by  a  particular  tenant,  against  which 
there  could  be  no  relief.  That  copyholders  were  but  tenants  at 
will,  though  it  were  according  to  the  custom  of  the  manor.  That 
this  entirely  differed  from  the  case  of  a  forfeiture  for  non-payment 
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of  rent  or  of  a  fine ;  for  there  the  estate  was  in  the  nature  of  a 
security  for  those  sums,  and  the  lord  might  be  recompensed  in 
damages  and  coso.;.  That  making  a  lease  for  years  was  a  for- 
feiture, as  it  was  a  determination  oi  his  will  :  and  though  the 
lord  should  refuse  to  grant  a  licence,  yet  the  tenant  had  no  re- 
medy, nor  would  the  court  compel  the  lord  to  grant  such  licence. 
That  though  those  copyholds  were  mended  by  time,  and  were  in 
the  nature  of  an  inheritance,  yet  still  the  tenant  was  obliged  to 
observe  the  law  and  custom  to  which  they  were  subject.  That 
these  customs  were  in  the  nature  of  the  limitations  of  an  estate, 
which  determined  on  the  breach  of  them :  and  that  unless  there 
were  some  equitable  circumstances  in  the  case,  the  court  could 
not  interpose,  as  that  would  be  to  repeal  and  destroy  the  law. 


Y   2 
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Sect.  20.  Escheat  or  Forfeiture. 

21 .  When  the  Lands  cease  to  he 

demisable. 

22.  Suspension  of  Copyholds. 


Section  I. 

Copyhold  estates  may  be  destroyed  in  several  ways;  for  when- 
ever an  estate  of  this  kind  ceases  to  be  held  by  copy  of  court  roll, 
according  to  the  custom  of  the  manor,  it  is  said  to  be  extinguished 
and  gone. 

2.  Thus  if  a  copyholder  surrenders  his  estate  to  the  lord,  to 
the  use  of  the  lord,  the  copyhold  is  thereby  extinguished.  It  is 
however  necessary,  in  a  case  of  this  kind,  that  the  lord,  to  whom 
the  surrender  is  made,  have  a  lawful  estate  in  the  manor ;  for  a 
surrender  by  a  copyholder  to  a  person  who  is  possessed  of  the 
manor  by  wrong,  will  not  operate  as  an  extinguishment  of  the 
copyhold. 

3.  A  bishop  having  been  disseised  of  a  manor  during  Crom- 
well's usurpation,  a  copyholder  surrendered  to  the  disseisor, 
lit  inde  faciat  voluntatem  snam.  After  the  Restoration,  the 
bishop  entered.  Resolved,  that  the  copyhold  was  not  extin- 
ouished,  because  the  surrender  was  void, 

4.  Lord  Ch.  B.  Gilbert  says,  if  a  surrender  be  made  to  the 
lord,  expressing  no  use,  it  shall  be  to  the  use  of  the  lord ;  for  it 
cannot  be  imagined  that  the  surrender  was  made  to  no  end  or 
purpose ;  and  a  surrender  may  be  made  to  the  lord,  and  no  use 
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need  be  expressd.     It  is  said  in  Comyn's  Digest,  Tit.  Copyhold, 
F.  8.  that  in  sucli  a  case  the  lord  shall  have  it  to  the  use  of  the 
surrenderor.     But  it  is  laid  down  by  Lord  Holt,  that  if  a  copy-   i  p.  Wms.  17. 
holder  surrenders  to  the  lord,  without  declaring  an  use,  the  copy-  ''''  ^^^^'""  ^^'* 
hold  extinguishes;   as  on  a  surrender  by  tenant  for  life,  to  him 
in  reversion. 

5.  Where  a  copyhold  is  thus  surrendered  to  the  lord,  the  land 
continues  to  be  part  of  the  demesnes  of  the  manor,  freed  from 
that  customary  right  of  occupation  which  the  copyholder  had  in 
it,  and  will  pass  by  any  conveyance  of  the  manor. 

6.  Thus  it  was  resolved,  in  a  modern  case,  that  if  a  lord  of  a  Doe  v.  Pott, 
manor  mortgage  the  manor  in  fee  to  A.  and  afterwards  purchase      °"°* 
copyholds,  held  of  the  manor,  and  take  surrenders  of  them  to 
himself  in  fee,  they  shall   enure  to  the  benefit  of  the  mortgagee. 

And  a  settlement  by  the  lord  of  all  his  estate  mortgaged  to 
A.  shall  pass  the  equity  of  redemption  of  such  surrendered 
copyholds. 

7.  In  a  subsequent  case  it  vi'as  held   by   Lord  Eldon,  that  St.  Paul  i-. 
where  the  lord  of  a  manor  was  tenant  for  life,  with  remainders  is^veJ.  iti?!"^  ' 
over,  and  purchased  a  copyhold  held  of  the  manor,  takins:  the  Vide.c.  i.s.  16. 

.  ...  .  .  supra. 

surrender  to  him  and  his  heirs,  it  was  extinguished,  and  as  par- 
cel of  the  manor  became  subject  to  the  limitations  of  it. 

8.  If  a  copyholder  releases  all  his  estate  and  interest  to  the  Release  to  the 
lord  of  the  manor,  it  will  operate  as  an  extinguishment  of  his  Giib.  Ten.  300. 
copyhold.     For  although  a  release  cannot  in  its  own  nature  pass  \v  jone^^42 
away  a  possession,  yet  it  may  amount  to  a  signification  of  the 

tenant's  intention  to  hold  the  lands  no  longer;  and  the  rule 
is,  that  every  thing  amounting  to  a  determination  of  tiie 
copyholder's  will,  to  hold  no  longer,  extinguishes  the  copy- 
hold. 

9.  So  if  the  lord  conveys  away  the  freehold  of  a  copyhold  to  a  Wakeibid's 
stranger,  and  the  copyholder  releases  to  the  stranger,  this  will  i  i.eon.  102. 
also  extinguish  the  copyhold.     But  if  a  copyholder  be  ousted,  i\'ac";<i"w!uk' 
and  so  the  lord  disseised,  and  the  copyholder  releases  all  his  ^^*- 

•    1  II-  ■        -11  1  m  Mortimer's 

right  to  the  disseisor,  it  will  have  no  effect;  because  the  disseisor  case, 

has  no  customary  estate  on  which  the  release  of  the  customary  uiib!  Ten.  300. 
right  may  enure. 

10.  Any  conveyance  of  the  land  by  the  lord  to  the  copyholder.  Conveyance  by 
for  an  estate  of  freehold,  or  even  for  a  term  of  years,  will  cxtin-  'mj"  ^''^ 
guisli  the  copyhold.     For  the  estate  of  the  copyholder  beino-  ^^-  ^'"P-  s.  (J2 
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only  at  will,  becomes  merged  by  the  accession  of  any  greater 
estate. 

11.  If  the  lord  demises  land,  held  by  copy,  to  a  stranger  for 
years,  and  the  stranger  assigns  over  his  term  to  the  copyholder, 
the  copyhold  will  be  thereby  extinguished ;  for  both  these  in- 
terests cannot  exist  in  the  same  person,  simid  et  semel ;  and  con- 
sequently one  of  them  must  be  determined,  which  of  necessity 
must  be  the  customary  estate  ;  for  the  estate  derived  from  the 
common  law  cannot  merge  in  that ;  and  when  common  law  and 
custom  come  together,  and  one  or  the  other  must  necessarily 
stand,  the  common  law  shall  be  preferred. 

12.  It  was  resolved  upon  the  same  principle,  that  where  a 
copyholder  in  fee  took  a  lease  for  years  of  the  manor,  the  copy- 
hold was  extinct  for  ever,  and  not  during  the  continuance  of  the 
lease  only. 

13.  The  next  mode  of  extinguishing  a  copyhold  is  by  enfran- 
chisement, by  which  the  tenure  is  changed  from  base  to  free. 
This  may  be  done  by  the  lord's  releasing  to  the  copyholder  his 
seignoral  rights  and  services,  by  which  the  tenure  is  extinguish- 
ed. For  as  the  coyyliolder  was  tenant  at  will  to  the  lord,  by 
which  there  was  a  privity  of  estate  between  them,  the  release 
enlarges  the  copyholder's  estate,  and  gives  him  the  freehold. 

14.  It  is  the  same  where  the  lord  ratifies  and  confirms  the 
customary  estate  to  the  tenant,  and  grants  that  he  shall  be  free 
from  all  customs  and  services,  due  in  respect  of  such  tenancy. 

15.  Upon  a  question  whether  lands  were  freehold  or  cus- 
tomary, it  appeared  that  they  had  originally  been  customary,  or 
tenant  right  estates,  holden  of  a  manor  in  Cumberland,  by  the 
payment  of  certain  ancient  customary  rents  and  other  services  ; 
and  descendible  from  ancestor  to  heir :  that  the  lord  of  the  ma- 
nor, by  an  indenture  made  in  24  Cha.  2.,  in  consideration  of  61 
years'  rent,  ratified  and  confirmed  to  the  then  tenant  and  his  heirs 
all  his  customary  and  tenant  right  estate,  with  the  appurtenances, 
&c.,  and  granted,  that  the  tenant  and  his  heirs  should  be  freed, 
acquitted,  exempted,  and  discharged  from  the  payment  of  all  rents, 
fines,  heriots,  &LC.  dues,  customs,  services,  and  demands,  at  any 
time  thereafter  happening  to  become  due  in  respect  of  the  te- 
nancy, except  one  penny  yearly  rent;  and  also  excepting  and 
reserving  suit  of  court,  with  the  services  incident  thereto ;  and 
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saving  and  reserving  all  royalties,  escheats,  and  forfeitures,  and 
all  other  advantages  and  emoluments  belonging  to  the  seigniory, 
so  as  not  to  prejudice  the  immunities  thereby  granted  to  the 
tenant;  and  also  granted  liberty  to  cut  timber,  and  to  sell  or 
lease,  &,c.  without  licence. 

Lord  Ellenborough  delivered  the  judgment  of  the  court.  He  Vwc  a,ae,i:..\. 
said,  that  assuming  these  estates  to  have  been  holden  prior  to  the 
deed  of  24  Cha.  2.  by  copy  of  court  roll,  within  the  enlarged 
sense  of  those  words,  as  they  occurred  in  the  stat.  12  Cha.  2.  the 
court  was  of  opinion  that,  by  virtue  of  the  deed  of  24  Cha.  2. 
operating  upon  that  species  of  tenure,  the  tenement  in  question 
was  become  frank  fee  ;  or,  in  other  words,  land  holden  in  free 
and  common  socage.  To  confirm  to  the  tenant  his  customary 
and  tenant  right  estate,  freed,  acquitted,  and  discharged  from 
the  payment  of  all  rents  and  services,  8cc.  except  the  one  penny 
rent  which  was  reserved  or  retained  out  of  the  old  rent,  was  tan- 
tamount to  a  release  of  those  rents,  services,  Sec.  which  were  not 
so  specifically  exempted  and  restrained  :  for  "  where  words  are  P)o«(l.  HO. 
equivalent  in  substance  to  words  of  release,  the  law  takes  them 
as  a  release ;"  and  "  where  there  are  words  of  substance,  the 
law  appoints  how  they  shall  enure ;"  taking  these  words  of  ac- 
quittance, exemption,  and  discharge,  on  the  part  of  the  lord,  as 
operating  in  substance  a  release  of  the  services  specified,  and 
assuming    that    there  was  no  material   difi'erence   between  the 

tenure  in  question,  and  that  of  ancient  demesne.     For  this  pur-   Jioe  i.  Ireland, 

^  ,  .  .  1  ,  ,  11  East, -280. 

pose,  there  were  several  cases  m  pomt,  to  shew  that  the  cus- 
tomary qualities  of  this  tenure  were  extinguished  by  the  deed. 

16.  When  a  copyhold  is  enfranchised  either  by  a  release  of 
the  services,  or  a  conveyance  of  the  freehold  to  the  copyholder, 
the  lands  are  severed  from  the  manor  ;  and  in  consequence  of 
the  statute  Quia  Emptures,  will  afterwards  be  held  of  the  next 
immediate  lord.  Nor  can  the  lord  of  a  manor,  upon  an 
enfranchisement,  reserve  to  himself  the  ancient  rents  and 
services. 

17.  In  an  action  of  debt  to  recover  2s.  6cL,  in  which  sum  the  Bimlshaw  v. 
defendant  was  amerced  for  not  attending  a  court  baron  ;  it  ap-  4Tenii  U.443. 
peared  that  the  defendant  was  seised  of  fourteen  acres  of  land, 

which  had  formerly  been  held  of  the  manor,  whereof  the  plaintiff 
was  lord,  by  copy  of  court  roll  ;  but  that  in  18  Ja.  1.  the  then 
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lord  of  the  manor  made  a  feoffment  of  the  land  to  the  then  copy- 
holder, reserving  a  yearly  rent,  which  was  stated  in  the  deed  to 
be  the  ancient  yearly  rent,  for  all  manner  of  suits,  services,  and 
demands  whatsoever.  The  question  was,  whether  the  owner  of 
this  land  was  bound  to  attend  the  plaintiff"'s  court. 

Lord  Kenyon  observed,  that  the  principal  question  was  settled 
by  the  statute  Quia  Emptores,  18  Edw.  1. ;  for  after  that  statute, 
the  lord  could  not  by  any  deed  reserve  the  old  services,  when  he 
conveyed  away  the  estate  in  respect  of  which  those  services 
were  due,  as  the  tenant  must  hold  of  the  superior  lord.  By  the 
conveyance,  the  estate  was  no  longer  parcel  of  the  manor,  nor 
held  of  the  manor ;  neither  was  the  defendant's  ancestor  any 
loncrer  a  tenant  of  the  manor  ;  therefore  it  was  clear  that  the 
defendant  was  not  bound  to  attend  the  plaintiff's  court,  as  a  te- 
nant of  the  manor. 

A,ae,cA.sA5.       18.  The  lord  of  a  manor  wlio  enfranchises  a  copyhold,  must 

c!^35.^^  ^^"*  ^    either  be  seised  in  fee  simple,  or  have  a  power  to  convey  the  fee 

Wilson z;. Allen,  gij^ple  of  the  lands  to  the  copyholder. 

1  Jac.  &  Walk.  r  ,  ,  ,       i  •      i 

611.  19.  Although  a  copyholder  should  only  have   a   particular 

estate  in  his  copyhold,  yet  he  may  take  an  enfranchisement, 
which  will  be  deemed  absolute.     But  in  a  case  of  this  kind,  the 
Cook°^ ''  enfranchisement  shall  be  for  the  benefit  of  the  persons  in  re- 

1  Bro.c.C.5i5.  niainder,  who  would  have  taken  the  copyhold  interest,  incase 
there  had  not  been  an  enfranchisement:  a  court  of  equity  will 
accordingly  direct  a  conveyance  from  the  heirs  at  law  of  the  par- 
ticular tenant,  to  the   persons  in  remainder,  on  their  paying  a 
proportionate  part  of  the  consideration  given  for  the  enfran- 
chisement. 
Escheat  or  for-        20.  Where  copyholds  come  to  the  lord  by  escheat  or  for- 
feiture, feiture,  the  tenure  is  extinguished.     But  it  has  been  stated  that 
in  cases  of  this  kind  the  lord  may  grant  them  out  again  by  copy 
of  court  roll. 
When  the  lands       21.  It  has  also  been  stated  that  whenever  lands  which  had 
deSlbk!  been  held  by  copy  of  court  roll  have  ceased  to  be  demised  or 
demisable  by  copy,  they  can  never  be  granted  again  by  that 
tenure,  and  consequently  the  copyhold  is  thereby  extinct. 
Suspension  of         22.  There  are  several  cases  in  which  copyholds  are  suspended 
SSft^^Pykc.      only  for  a  certain  time,  and  not  absolutely  extinguished.     Thus 
5  Mau.  &  Sel.     -^  -j.  g^j^j  j^jj^^^  where  a  person,  holding  a  copyhold,  becomes 

146.  155. 
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king,  the  copyhold  is  suspended  ;  for  it  would  be  beneath  the 
dignity  of  a  king  to  perform  such  services  as  those  to  which 
copyholders  are  subject.  But  after  the  decease  of  the  king, 
the  next  person  who  becomes  entitled  to  it,  if  a  subject,  shall 
hold  by  copy, 

23.  Where  a  copyholder  married  the  lady  of  the  manor,  it  was  ^'  Cop.  s.  62. 
held  that  this  operated  as  a  suspension  of  the  copyhold,  during  Cro.  Eliz.  8. 
the  marriage  only  ;  and  was  not  an  extinguishment. 
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Section  I. 

Orioin  of  Uses.  Having  treated  of  legal  and  customary  estates,  we  now  come 
to  discass  the  nature  and  properties  of  what  are  called  Equitable 
Estates. 

The  original  simplicity  of  the  common  law  admitted  of  no  im- 
mediate estate  in  lands,  which  was  not  clothed  with  the  legal 
seisin  and  possession.  But  in  process  of  time  a  right  to  the 
rents  and  profits  of  lands,  whereof  another  person  had  the  legal 
seisin  and  possession,  was  introduced  ;  and  though  not  recog- 
nised for  a  long  time  by  the  courts  of  common  law,  was,  notwilh- 
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standing,  supported  by  the  Court  of  Chancery,  and  became  well 
known  by  the  name  of  a  use. 

2.  The  introduction  of  this  novelty  has  been  attended  with  the 
most  important  consequences;  for  tliough  at  first  it  appears  to 
have  been  but  a  trivial  innovation,  yet  in  its  progress  it  has  in 
fact  produced  a  revolution  in  the  system  of  real  property,  and 
has  introduced  a  mode  of  transferring  land  very  different  from 
that  which  the  old  law  had  originally  established  ;  for  the  doc- 
trine of  uses  is  become  the  foundation  of  the  modern  system  of 
conveyancing. 

3.  A  use  was  created  in  the  following  manner ; — the  owner  of 
a  real  estate  conveyed  it  by  feoffment,  with  livery  of  seisin  to 
some  friend,  with  a  secret  aoreement  that  the  feoffee  should  be 
seised  of  the  lands  to  the  use  of  the  feoffor,  or  of  a  third  person. 
Thus  the  legal  seisin  was  in  one,  and  the  use  or  right  to  the 
rents  and  profits  was  in  another. 

4.  It  would  be  a  matter  of  considerable  difficulty  to  ascertain 
the  precise  time  when  this  distinction  between  the  legal  seisin 
and  the  right  to  the  rents  and  profits  was  first  introduced.  It  is, 
however,  certain,  that  the  practice  of  conveying  lands  to  one  per- 
son, to  the  use  of  another,  did  not  become  general  till  the  reign 
of  King  Edward  111.  when  the  ecclesiastics  adopted  it,  in  order 

to  evade  the  statutes  of  Mortmain,  by  procuring  conveyances  of  i^^^-  ^^^ad. 

'     -^    ^  »  •'  VA.  1785.  -i-i. 

lands  to  be  made,  not  directly  to  themselves  but  to  some  lay  per-  l  Rep.  123.  a. 
sons;  with  a  secret  agreement  that  they  should  hold  the  lands 
for  the  use  of  the  ecclesiastics,  and  permit  them  to  take  the  rents 
and  profits. 

5.  The  idea  of  a  use,  and  the  rules  by  which  it  was  first  regu-  iJerived  from 

'  •'  111         '''6  lideiCom- 

lated,  are  now  generally  admitted  to  have  been  borrowed  by  the  mhmm. 

ecclesiastics  from  the  Fklei  Commissiim  of  the  civil  law,  of  which  BacRcad.  19. 
it  will  therefore  be  necessary  to  give  some  account. 

6.  By  the  Roman  law  a  great  number  of  persons  were  inca-  Vinnius.  ad 

*         .  .  .  r       ^  ■  1  1  Instit.  Lib.  2. 

pable  of  bemg  constituted  heirs,  or  even  of  taking  a  legacy  under  in. 23.  s.  l. 
the  testament  of  a  Roman  citizen  ;  such  as  exiles,  unmarried 
persons,  those  who  had  no  children,  &Lc.  In  order  to  evade  this 
law,  it  became  usual  for  testators,  to  constitute  some  person  to  be 
their  heir,  who  was  capable  of  taking  the  inheritance ;  and  to 
annex  a  request  to  the  devise,  that  the  person  thus  constituted 
heir  should  give  the  property  to  some  other  person,  who  was  in- 
capable of  taking  directly  uniler  the  will.     Qidhus  cnim  tion  pule-  -^"^f  •.j"^*.'-^  .,3 

s.  l.'^* 
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nmt  hareditatem  vel  legata  relinquere,  si  relinquebant,Jidei  commit- 
tehant  eoriim  qui  capere  ex  testamento  poterant. 

7.  This  was  called  a  Fidei  Commissitm,  of  which  the  form  is 
jj^  5_  2.            preserved  in  Justinian's  Institute. — Cum  igitur  aliquis  scripserit, 

Lucius  Titius  Hares  esto ;  potest  adjicere,  Rogo  te  Luci  Titi,  tit 
cum  primum  poteris  hareditatem  meam  adire,  earn  Caio  Scio  reddas 
restiluas.  And  in  cases  of  this  kind  the  person  thus  constituted 
heir  was  called  Hceres  Fiduciarius,  and  the  person  to  whom  the 
testator  directed  the  inheritance  to  be  given  was  called  Hares 
Fidei-commissarius. 

8.  The  Hares  Fidei-commissarius  had  only  what  the  Roman 
lawyers  called  a  Jus  Precarium,  that  is  a  right  in  curtesy,  for 
which  the  remedy  was  only  by  intreaty  or  request:  so  that  the 
haresjidnciarius  was  under  no  legal  obligation  of  complying  with 
the  request  of  the  testator.  —  Sciendum  itnque  est  onwia  fidei  com- 
missaprimis  temporibus  infirmafuisse ;  quia  nemo  invilus  cogehatur 
prastare  id  de  quo  rogatus  erat.  Ft  ideo  fidei  commissa  appellata 
sunt,  quia  nullo  vinculo  juris,  sed  tantum  pudore  eorum  qui  roga- 
bantur,  continebantar. 

9.  Thus  stood  the  Roman  law  respecting  the  Fidei  commissum 
for  some  centuries,  during  which  several  frauds  were  committed 
by  those  who,  being  constituted  heirs,  with  a  direction  to  give 
the  inheritance  to  some  other  person,  refused  to  execute  tlie  trust 
reposed  in  them  by  the  testator,  and  converted  the  property  to 
their  own  use.  This  induced  the  Emperor  Augustus  to  direct 
the  consuls  to  take  cognisance  of  all  fmture  cases  of  this  kind. 

Just  Inst  ^-Postea  Divus  Augustus  Primus,  semel  iterumque  gratia  perso- 

Lib.  2.  Tit.  23.  narum  mutus,  vel  quia  per  ipsius  salutem  rogatus  quis  diceretur,  aut 
ob  insignem  quorundam  perfidiam,  jussit  consulibus  auctoritatem 
suam  interponere.  Quod  quia  justum  videbatur,  et  populare  erat, 
paulatim  conversum  est  in  assiduam  jurisdictionem ;  tantusque 
eorum  favor /actus  est,  ut  paulatim  etiam  Prator  crearetur,  qui  de 
Fidei  commissisjus  diceret,  quern  Fidei  commissarium  oppellabant. 
j^  .._  j2,  10.  The  Emperor  Justinian  completed  this  system,  and  ex- 

tended the  rights  of  the  Hares  Fidei  commissarius  by  a  law  which 
enacted,  that  if  a  testator  should  direct  the  person  whom  he  in- 
stituted his  heir  to  give  either  the  whole,  or  a  part  of  the  inheri- 
tance, to  another,  and  this  circumstance  could  not  be  proved, 
either  by  the  written  will  of  the  testator,  or  the  testimony  of  five 
witnesses,  in  case   the  person  instituted  heir  should  refuse  to 
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comply  with  the  intentions  of  the  test;itor,  he  was  compellable 
eitlier  to  take  a  solenm  oath  that  the  testator  had  not  created  ajty 
Jiflei  commissurn,  or  else  to  execute  the  trust  reposed  in  hiin. 

11.  Upon  the  first  introduction  of  uses  (a)  into  the  Enghsh  jurisdiction  of 
law,  the  person  to  whom  a  use  was  limited,  who  was  called  the  1,^^^  use"'^ 
Cestui  que  use,  was  exactly  in  the  same  situation  with  the  Ilceres 

Fidei  commissanus ;  and  depended  entirely  on  the  good  faith  of 
the  feoffees  to  uses,  or  the  persons  to  whom  the  lands  were  con- 
veyed. And  it  is  natural  to  suppose,  that  while  the  rights  of  the 
cestui  que  use  were  so  extremely  precarious,  and  depended  so  en- 
tirely on  the  good  faith  of  the  feoffee  to  uses,  many  breaches  of 
trust  were  committed.  Nor  is  it  improbable  but  that  even  the 
ecclesiastics,  who  first  introduced  this  species  of  property,  be- 
came, in  some  instances,  the  dupes  of  those  to  whom  lands  had 
been  conveyed  for  their  use.  This  induced  the  clerical  chancel- 
lors of  those  times  to  consider  the  limitation  of  a  use  as  similar 
to  ajidei  commissurn,  and  binding  in  conscience :  they,  therefore 
assumed  the  jurisdiction  which  the  Emperor  Augustus  had  given 
to  the  Romon  consuls,  of  compelling  the  execution  of  uses  in  the 
Court  of  Chancery. 

12.  It  however  soon  appeared  that  even  this  assumed  juris- 
diction was  not  sufficient  to  answer  their  purpose  ;  for  whenever 
a  positive  declaration  of  a  use  could  not  be  proved,  which  must 
frequently  have  happened,  when  uses  were  declared  in  a  secret 
manner,  by  words  only,  without  writing,  the  Court  of  Chancery 
could  not  compel  the  feoffees  to  uses  to  execute  them,  there  being 
no  legal  proof  that  they  held  the  lands  to  the  use  of  any  other 
persons. 

13.  To  remedy  this  inconvenience,  John  Waltham,  Bishop  of  Invention  of  the 
Salisbury,  and  Chancellor  to  King  Richard  II.  took  advantage  poena. 

of  the  privilege  given  him  by  the  Statute  of  Westminster  2, 
13  Edw.  1.  c.  34.  of  devising  new  writs;  and  invented  a  new 
writ  of  subpoena,  returnable  only  into  the  Court  of  Chancery, 
which  was  used  there  for  the  same  purpose  as  a  citation  in  the 
courts  of  civil  and  canon  law,  to  compel  the  appearance  of  a  de- 
fendant, and  to  oblige  him  to  answer  upon  oath  the  allegations 
of  the  plaintiff,  contrary  to  one  of  the  first  principles  of  the 
common  law,  that  no  man  can  be  compelled  to  charge  himself. 

14.  It  is  well  known  how  averse   the  English  nation  always 

(a)  [As  to  tlie  introduction  of  Uses,  see  2  Bl.  C.  327,    15  ed.] 
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was  from  any  alteration  of  their  ancient  customs,  and  that  they 
were  particularly  jealous  of  every  maxim  or  rule  taken  from  the 
civilians  or  canonists,  which  was  attempted  to  be  introduced  or 
substituted  in  the  room  of  the  common  law.  Accordingly  vve 
find  that  this  innovation  did  not  pass  unnoticed.  For  early  in 
the  next  reign,  namely,  in  2  Hen.  IV.  the  Commons  took  notice 

Rot.  Pari.  _^  of  this  Writ  of  subpoena,  and  presented  a  strong  petition  to  the 
king  against  it,  praying  that  it  might  be  abolished  ;  to  which 
Henry,  who  was  not  then  firmly  settled  on  the  throne,  gave  a 
palliating  answer. 

Rot.  Pari.  15.  Another  petition  was  presented  by  the  Commons  to  King 

.  Henry  V.,  complaining  of  the  hardships  to  which  all  persons 
were  become  liable,  from  the  introduction  of  this  new  writ  of 
sithpana ;  observing  that  it  was  a  novelty,  against  the  form  of 
the  common  law,  which  John  Waltham,  late  Bishop  of  Salisbury, 
out  of  his  subtilty  found  out  and  begun,  by  which  persons  were 
compelled  to  answer  upon  oath,  pursuant  to  the  form  of  the  civil 
law,  and  the  law  of  the  holy  church ;  praying  that  those  who 
sued  out  such  a  writ  should  insert  in  it  all  their  allegations. 
And  that  if  any  person  was  aggrieved  by  a  writ  of  this  kind,  in 
any  matter  which  was  determinable  at  common  law,  he  should  be 
paid  the  sum  of  40/.  To  this  the  king  returned  an  answer  in  the 
negative ;  by  which  this  writ  of  subpoena  became  firmly  esta- 
blished ;  and  was  thenceforth  constantly  used  for  the  purpose  of 
compelling  all  persons  to  declare  on  oath  whether  they  held  par- 
ticular lands  to  their  own  use,  or  to  the  use  of  others. 

16.  From  this  account  of  the  progress  of  uses,  it  evidently  ap- 
pears that  the  ecclesiastical  chancellors  adopted  the  principles  of 
the  civil  law  in  the  support  of  them ;  and  that  the  Bishop  of 
Salisbury  derived  the  idea  of  the  writ  of  subpana,  returnable  into 
Chancery,  from  that  law  of  Justinian,  which  has  been  mentioned 
in  the  preceding  part  of  this  chapter. 

17.  Notwithstanding  the  invention  of  the  writ  of  subpoena,  it 
appears  that  the  Court  of  Chancery  did  not  immediately  possess 
itself  of  that  absolute  jurisdiction  over  persons  enfeoffed  to  uses, 

Vol/iv.  151.  which  it  afterwards  exercised.  For  in  the  Rolls  of  Parliament, 
9  Hen.  5.  there  is  a  petition  from  William  Lord  Clynton,  stating, 
that  upon  liis  going  on  an  expedition  to  Ireland,  he  had  enfeoffed 
William  de  la  Poole  of  all  his  lands,  for  the  performance  of  his 
will,  which  the  said  Poole  refused  to  perform ;  and  prayed  remedy. 
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When,  upon  full  proof  of  the  surmise  uforesuitl,  it  was  enacted, 
Poole  being  present,  that  he  should  re-eufeoff  the  said  lord,  or 
whom  he  would,  and  their  heirs  for  ever,  discharged  of  all  incum- 
brances done  by  the  said  Poole  ;  the  which  Poole  did  in  open 
parliament,  in  two  deeds,  there  enrolled. 

18.  The  abuses  arising  from  the  writ  o{  siibpana  were  in  some 
degree  restrained  by  the  statute  15  Hen.  6.  c.  4.  which,  after 
reciting  — "  That  divers  persons  had  been  greatly  vexed  and 
grieved  by  writs  of  subpoena^  purchased  for  matters  determinable 
by  the  common  law  of  the  land,  to  the  great  damage  of  such 
persons  so  vexed,  and  in  subversion  and  impediment  of  the 
common  law  :"  It  was  enacted  that  no  writ  of  subpcuna  should  be 
granted,  until  surety  was  found  to  satisfy  the  party  so  grieved 
and  vexed  for  his  damages  and  expenses,  if  the  matter  could 
not  be  made  good  which  was  contained  in  the  bill. 
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A  use  was  a 
right  in  con- 
science only. 
Kead.  5. 


1  Tlcp.  140.  a. 


CHAP.  ir. 


Nature  of  a  Use  before  the  Slnlute  27  Hen.  8. 


1.  A  Use  was  a  Right  in  Con- 
science only. 
8.  Founded  on  confidence  in  the 

Person. 
12.  And  Privity  of  Estate. 
15.   Who  might  be  seised  to  Uses. 

19.  What  might   be  conveyed   to 

Uses. 

20.  Rules    by    which    Uses  tcere 

governed. 

21.  Could  not    be  raised  without 

Consideration. 

22.  Not  an  object  of  Tenure. 
21.  Not  subject  to  Forfeiture. 

26.  Not  extendible  on  Assets. 

27.  Not    subject    to    Curtesy    or 

Dower. 


28.  Uses  were  alienable. 

32.  Without  Words   of  Limita- 

tion. 

33.  Might  continence  in  fiitiiro. 

34.  Might  be  revoked. 

35.  And  change  by  matter  sub- 

sequent. 

36.  Were  devisable. 
38.  And  descendible. 

40.  Inconveniences  of  Uses. 

41.  Statutes    made    to    remedy 

them. 
45.  [^Distinction    between     Uses 
and  Trusts   before  the  stat. 
27  Hen.S.c.  10.] 


Section  I. 

Lord  Bacon,  in  his  justly  celebrated  Reading  on  the  Statute 
of  Uses,  observes,  that  it  is  the  nature  of  all  human  science 
and  knowledge  to  proceed  most  safely  by  negative  and  exclusive, 
to  what  is  affirmative  and  inclusive  ;  and  then  says,  —  "  An  use 
is  no  right,  title,  or  interest  in  law."  Neither  jus  in  re,  nor  ad 
rem,  that  is,  neither  an  estate  nor  a  demand;  so  that  it  was 
nothing  for  which  a  remedy  was  given  by  the  course  of  the  com- 
mon law,  being  a  species  of  property  totally  unknown  to  it, 
and  for  which  it  was  therefore  impossible  that  it  should  have 
made  any  provision. 

2.  Lord  Bacon  then  proceeds  to  state  affirmatively  what  a  use 
is ;  and  after  giving  the  definition  of  a  use  from  Plowden,  352. 
namely,  that  a  use  is  a  trust  reposed  by  any  person  in  the  terre- 
tenant,  that  he  may  suffer  him  to  take  the  profits,  and  that  he 
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will  perform  his  intent,  ho  says,  Vsus  est  dominium  Jiduciarium, 
Use  is  an  ownership  in  trust,  so  that  usiis  el  status,  sive  possessio, 
potius  d/JJenint  seciuidum  ralionem  J'uii,  tjiutin  secitndnm  naturam 
rei:  for  that  one  of  them  is  in  court  of  law,  the  other  in 
court  of  conscience. 

3.  The  reason  why  the  cestui  que  use  had  no  property  what- 
ever, by  the  common  law,  in  the  lands  given  to  his  use,  was, 
because  where  lands  were  legally  conveyed  to  one  person  to  the 
use  of  another,  the  limitation  of  the  use  was  deemed  absolutely 
void  ;  as  it  only  derived  its  effect  from  the  declaration  of  the 
feoffor;  whereas  no  legal  right  to  a  freehold  estate  in  lands 
could  be  transferred,  vathout  the  ceremony  of  livery  of  seisin. 

4.  Thus  in  a  case  mentioned  in  the  Year  Books,  where  A.  4Edvv.  4.3. 
enfeofled  B.  to  the  use  of  himself,  the  judges  observe,  that  in 
Chancery  a  man  shall  have  his  remedy  according  to  conscience : 

but  in  the  Common  Pleas  and  the  King's  Bencli  it  was  other- 
wise ;  for  the  feoffee  should  have  the  land,  and  the  feoffor  should 
have  nothing  against  his  own  feoffment,  though  it  was  only 
upon  confidence.  And  it  is  said  in  Plowden  349.  that  by  the 
common  law  cestui  que  use  could  not  enter  upon  the  land  :  but 
if  he  had  entered,  the  feoffees  might  have  an  action  of  trespass 
against  him,  and  punish  him  ;  for  the  land  as  fully  belonged  to 
the  feoffees,  as  if  there  had  been  no  use  of  it ;  so  that  if  the 
feoffees  had  ousted  the  cestui  que  use,  or  had  sued  him  for 
taking  the  profits,  he  would  not  have  any  answer  or  defence  at 
the  common  law,  but  was  driven  to  seek  his  remedy  in  a  court 
of  conscience. 

5.  Although  the  cestui  que  use  was  generally  in  possession  of  l  Rep.  140.  a. 
the  lands,  yet  he  was  only  considered,  by  the  courts  of  common 

law,  as  tenant  at  sufferance  ;  his  title  to  the  land  was  of  so  low 
and  precarious  a  nature,  that  he  could  not  even  justify  the 
seizing  of  cattle  for  trespass.  And  if  he  made  a  lease,  the 
lessee  might  plead  that  he  had  nothing  in  the  land. 

6.  When  the  Court  of  Chancery  first  assumed  a  jurisdiction 
in  cases  of  uses,  it  went  no  farther  than  to  compel  payment  of 
the  rents  and  profits  to  the  cestui  que  use.  In  process  of  time  it 
proceeded  another  step ;  and  established  it  as  a  rule  that  the 
cestui  que  use  had  a  right  to  call  on  the  feofiees  to  uses  for  a 
conveyance  of  the  legal  estate,  to  himself,  or  to  any  other 
person  whom  he  chose  to  appoint ;  and   also  to  compel   iiiai  to 
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defend  the  title  to  the  land.  Hence  Lord  Bacon  has  said  that  a 
use  consists  of  three  parts: — ''The  first,  that  the  feoffee  will 
suffer  the  feoffor  to  take  the  profits;  the  second,  that  the 
feoffee,  uj)on  the  request  of  the  feoffor,  or  notice  of  his  will, 
will  execute  the  estates  to  the  feoffor,  or  his  heirs,  or  any  other 
by  his  direction  ;  the  third,  that  if  the  feoffee  be  disseised,  and 
so  the  feoffor  disturbed,  the  feoffee  will  re-enter,  or  bring  an 
action,  to  re-continue  the  possession.  So  that  those  three,  per- 
nancy of  the  profits,  execution  of  estates,  and  defence  of  the 
land,  are  the  three  points  of  a  trust  or  use." 

7.  As  to  the  legal  estate  in  the  land,  it  was  vested  in  the 
feoffee  to  uses,  who  performed  the  feudal  services,  and  who  was 
in  every  respect  deemed  to  be  the  tenant  of  the  fee;  for  it  was 
liable  to  all  his  incumbrances;  his  widow  was  dowable  of  it;  if 
he  died  leaving  an  infant  heir,  the  lord,  as  guardian  to  the  infant, 
became  entitled  to  hold  the  lands  during  the  infancy;  and  if  he 
was  attainted  of  treason  or  felony,  they  were  forfeited. 

8.  The  right  in  conscience  and  equity  to  the  rents  and  profits 
of  land,  which  constituted  a  use,  was  not  issuing  out  of  the  land, 
but  was  collateral  thereto,  and  only  annexed  in  privity  to  a  par- 
ticular estate  in  tlie  land  ;  that  is,  the  use  was  not  so  attached  to 
the  land,  that  when  once  created,  it  must  still  have  existed,  into 
whose  bands  soever  the  lands  passed,  as  in  the  case  of  a  rent,  or 
rio-ht  of  common,  but  it  was  created  by  a  confidence  in  the  ori- 
ginal feoffee ;  and  continued  to  be  annexed  to  the  same  estate,  as 
long  as  that  confidence  subsisted,  and  the  estate  of  the  feoffees 
remained  unaltered.  So  that  to  the  execution  of  a  use  two 
things  were  absolutely  necessary ;  namely,  confidence  in  the 
person,  and  |)rivity  of  estate. 

9.  Confidence  in  the  person  signified  the  trust  reposed  in  the 
feoffees,  that  arose  from  the  notice  given  them  of  the  use,  and  of 
the  persons  who  were  intended  to  be  benefited  by  the  feoffment ; 
which  was  sometimes  expiessed,  and  sometimes  implied.  Thus 
if  a  feoffee  to  uses  enfeoffed  another  person  of  the  land,  who  had 
notice  of  the  uses  to  which  such  land  was  liable,  the  new  feoffee 
took  it  under  an  implied  confidence,  and  was  compellable  to  exe- 
cute the  use.  For  it  was  resolved  that  whenever  there  were 
feoffees  to  a  use,  their  heirs  and  feoffees,  and  all  who  came  into 
the  land  under  them,  in  the  per,  without  consideration,  and  with 
notice  of  the  use,  should  be  seised  to  such  use,  and  be  compelled 
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in  chancerv  to  execute  it.     Ijtit  if  a  feoff'ee  to  uses  enfeoffed  a  i  '^cp.  122  b. 

.  Gill). Uses,  178. 

stranger  of  the  land,  for  valuable  consideration,  and  without  no- 
tice of  the  use,  as,  in  that  case,  there  was  no  confidence  in  the 
person,  either  express  or  implied,  the  use  was  destroyed;  and 
the  new  feoffee  could  not  be  compelled  to  execute  it. 

10.  If  however  a  stranoer  purchased  lands  from  a  feoffee  to  l  Rep.  122  b. 

,      ,  ,  ,  .  ■  ,  .•  r  .1  4.      Oilb.  Uses,  179. 

uses,  for  a  valunble   consideration,  with  notice   ot  the  uses   to 

which  the  lands  had  been  conveyed,  he  would  in  that  case  be 
compelled  to  perform  them.  For  although  the  consideration  im- 
plied a  seisin  to  his  own  use,  yet  the  notice  of  the  former  uses 
was  a  circumstance  which,  in  the  Court  of  Chancery,  would  ren- 
der him  liable  to  the  performance  of  them. 

11.  The  doctrine  of  confidence  in  the  person  was  at  first  ex- 
tremely limited,  as  it  only  extended  to  the  original  feoffee ;  for 

Lord  Bacon  says,  the  judges  in  8  Edw.  4.  were  of  opinion  that  a  Kead.  23. 
suhpana  did  not  lie  against  the  heir  of  the  feoffee,  who  was  in  by 
law,  but  that  the  ceatui  que  use  was  driven  to  his  bill  in  parlia- 
ment. It  appears  however  to  have  been  settled  in  the  reign  of 
King  Henry  VI.  that  a  subpaua  would  lie  against  all  those  who  Keiiw.  42. 
came  in  in  the  per,  without  paying  a  valuable  consideration, 
and  also  against  all  those  who  had  notice  of  the  former  uses; 
although  they  did  pay  a  valuable  consideration. 

12.  With  respect  to  privity  of  estate,  it  is  to  be  observed  that  And  privity  of 
a  use  was  a  thing  collateral  to  the  land,  and  only  annexed  to  a 
particular  estate  in  the  land,  not  to  the  mere  possession  thereof;  so 

that  whenever  that  particular  estate  in  the  land  to  which  the  use 
was  originally  annexed  was  destroyed,  the  use  itself  was  de- 
stroyed. Thus  where  a  person  came  into  the  same  estate  whereof 
the  feoffee  to  uses  was  seised,  by  contract  or  agreement  with 
him,  such  person  was  liable  to  the  performance  of  the  uses. 
But  if  he  came  in  of  any  other  estate  than  that  whereof  the  l  Hep.  139  b. 
feoffee  to  uses  was  seised,  even  with  full  notice  of  the  use ;  yet 
as  the  privity  of  estate  was  thereby  destroyed,  the  lands  were  no 
longer  liable  to  the  uses. 

13.  It  followed  from  these  principles  that  where  a  feoffee  to  Idem, 
uses  was  disseised,  the  disseisor  could  not  be  compelled  in  chan- 
cery to  execute  the  use,  because  the  privity  of  estate  was  de- 
stroyed.    For  the  disseisor  came  in  in  the  post,  that  is,  he  did 

not  claim  by  or  from  the  feoffee  to  uses,  but  came  in  of  an  estate 
paramount  to  that  of  such  feoffee.     Whereas  if  a  person  was  dis- 
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seised  of  lands  which  were  liable  to  a  rent,  right  of  common,  or 
other  charge  of  that  kind,  the  lands  would  still  continue  subject 
to  those  charges,  notwithstanding  the  disseisin;  because  they 
were  annexed  to  the  possession  of  the  land. 

14.  In  the  same  manner  where  a  feoffee  to  uses  died  without 
heirs,  or  committed  a  forfeiture,  or  married  ;  neitlier  the  lord  who 
entered  for  his  escheat  or  forfeiture,  nor  the  husband  claiming 
the  lands  as  tenant  by  the  curtesy,  nor  the  wife  who  was  as- 
sio-ned  dower,  were  subject  to  the  uses,  because  they  were  not  in 
in  the  per;  that  is,  in  privity  of  the  estate  to  which  the  use  was 
annexed,  but  claimed  an  interest  paramount  to  it. 

15.  With  respect  to  the  persons  who  were  capable  of  being 
feoffees  to  uses,  all  private  persons  whom  the  common  law  enabled 
to  take  lands  by  feoffuient,  might  be  seised  to  a  use;  and  were 
compellable  in  Chancery  to  execute  it.  Thus  Lord  Bacon  says, 
"  A  feme  covert,  and  an  infant,  though  under  the  years  of  discre- 
tion, may  be  seised  to  a  use.  For  as  well  as  land  might  descend 
to  them  from  a  feoffee  to  use,  so  might  they  originally  be  enfeoffed 
to  a  use."  But  a  corporate  body  could  not  be  seised  to  a  use  ; 
because  the  Court  of  Chancery  could  not  issue  any  process 
against  them  for  the  execution  of  it.  And  a  corporation  could 
not  be  intended  to  be  seised  to  any  other's  use. 

16.  Neither  the  king,  nor  a  queen  regnant,  on  account  of  their 
royal  capacity,  could  be  seised  to  any  use  but  their  own  ;  that  is, 
they  might  hold  the  lands,  but  were  not  compellable  to  execute 
the  use  ;  as  no  process  could  be  awarded  against  them  by  the 
Court  of  Chancery. 

17.  When  King  Richard  III.  was  Duke  of  Gloucester,  he  had 
been  frequently  made  feoffee  to  uses,  so  that  upon  his  accession 
to  the  throne,  he  would  have  been  entitled  to  hold  the  lands  so 
conveyed  to  him,  discharged  of  the  uses.  To  obviate  so  notorious 
an  injustice,  an  act  of  parliament  was  immediately  passed,  by 
which  it  was  enacted  that  where  the  king  had  been  so  enfeoffed 
jointly  with  other  persons,  the  lands  should  vest  in  the  other 
feoffees,  as  if  he  had  never  been  named.  And  that  where  the 
kino-  stood  solely  enfeoffed  to  uses,  the  estate  should  vest  in  the 
cestui  que  use  in  like  manner  as  he  had  the  use. 

18.  A  queen  consort  could  not  be  seised  to  a  use;  for 
although  she  was  enabled  to  grant  and   purchase  without  the 
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king,  yet  in  regard  of  the  government  and  interest  which  the 
king  had  in  her  possessions,  she  could  not  be  seised  to  a  use. 

19.  With  respect  to  the  species  of  property   which  might  be   What  might  be 
conveyed  to  uses,  it  was  held  that  nothing  whereof  the  use  was  ^^^^^^   *° 
inseparable  from  the  possession,  such  as  annuities,  ways,  com- 
mons, &c.  quce  ipso  nsii  consumuiitur,   could  be  granted  to  a  use. 

But  that  all  corporeal  inheritances,  as  also  incorporeal  heredita- 
ments,  which  were  ?'n  esse,  as  rents,   advowsons  in   gross,  local   W.Jones  127. 
liberties,  and  franchises,  migiit  be  conveyed  to  uses. 

20.  A  use  being  a  species  of  property  totally  unknown  to  the  Rules  by  which 

,  ...  .  ,  .,,..,..         they  were  go- 

common  law,  and  ownig  its  existence  to  the  equitable  jurisdiction  veriied. 

of  the  Court  of  Chancery,  the  rules  by  which  uses  were  governed 
were  derived  from  the  civil  law  ;  and  differed  materially  from 
those  by  which  real  property  was  regulated  in  the  courts  of 
common  law.  Hence  Lord  Bacon  has  observed,  that  uses  stood  Read.  13. 
upon  their  own  reasons,  utterly  differing  from  cases  of  pos- 
session. 

21.  By  the  common  law,   a  feoffment  of  land  was  good  with-  Could  not  be 
out  any  consideration.     But  Lord  Bacon  says  it  was  established  consideration. 
in  Chancery,  that  a  use  could  not  be  raised  without  a  sufficient  ^^^'l'^"^- 
consideration  ;  a  doctrine  evidently  taken  from  the  maxim  of  the 

civil  law,  ex  undo  pacta  non  oritur  actio.  In  consequence  of 
which  the  Court  of  Chancery  would  not  compel  the  execu- 
tion of  a  use,  unless  it  had  been  raised  for  a  good  or  a  va- 
luable consideration ;  as  that  would  be  to  enforce  a  do/mm 
gratuitiim. 

22.  A  use  not  being  considered  as  an  estate  in  the  land,  was  Not  an  object  of 

tenure* 

not  an  object  of  tenure ;  and  was  therefore  exempt  from  all  those 

oppressive  burthens  which  were  introduced  into  England  by  the 

Normans,   as  consequences  of  the   feudal  system.     Thus  if  a 

cestui  </Me  i^se  died,  leaving  a  son,   or  a  daughter  within  age,  the   1  Inst.  76. b. 

lord  had  not  the  wardship  or  marriage  of  the  heir,  or  a  relief  on 

the  death  of  the  ancestor;   nor  could  he  claim  the  lands  as  an 

escheat,  on  the  death  of  the  cestui  que  use  without  heirs. 

23.  After  the  ecclesiastics  had  been  restrained  by  the  stat.  15 
Rich.  2.  C.5.  from  acquiring  the  use  of  lands,  it  might  be  sup- 
posed that  the  practice  of  conveying  lands  to  uses  would  have 
ceased.  But  it  was  soon  found  that  this  was  the  most  effectual 
mode  of  evading  the  hardships  of  the  feudal  tenures. 


342 

Not  subject  to 
forfeiture. 


1  Inst.  272.  a. 


Not  extendible 
on  assets. 
1  Rep.  121.  b. 
llnst.  374.b. 


Not  subject  to 
curtesy  or 
dower. 


Perk.  s.  457. 
Tit.  5  &  6. 


Tit.7.c.  1. 


Uses  were 
alienable. 


Read.  16. 


Read.  14, 


Title  XI.   Vse.  CA.  II.  6.24—30. 

24.  Where  a  cestui  que  use  was  attainted  of  treason  or  felony, 
the  use  was  not  forfeited,  either  to  the  king,  or  to  the  lord  of  the 
fee  ;  because  a  use  was  not  held  of  any  person.  So  that  during 
the  contests  between  the  houses  of  York  and  Lancaster,  as  it  was 
the  constant  practice  to  attaint  the  vanquished,  almost  all  the 
lands  of  the  nobility  were  conveyed  to  uses. 

25.  In  soine  general  acts  of  parliament  relating  to  treason,  as 
that  of  21  Rich.  2.  c.  3.  and  in  most  particular  acts  of  attainder 
passed  after  that  time,  there  was  a  special  provision  made,  that 
the  persons  attainted  should  forfeit  all  lands  whereof  they,  or  any 
to  their  use,  were  seised.  And  in  most  of  those  acts  provision 
was  also  made  to  save  from  forfeiture  such  lands  whereof  the 
persons  attainted  were  seised,  to  the  use  of  others. 

26.  A  use  was  not  extendible,  because  there  was  no  process  at 
common  law,  but  against  legal  estates  ;  for  uses  were  mere  crea- 
tures of  equity  ;  so  that  many  persons  conveyed  their  lands  to 
uses  for  the  purpose  of  defrauding  their  creditors.  And  as  a  use 
was  neither  a  chattel  nor  an  hereditament,  it  was  not  assets  to 
executors,  or  to  the  heir. 

27.  Another  circumstance  attending  a  use  was,  that  the  hus- 
band or  wife  of  a  cestui  que  use  could  neither  acquire  an  estate 
by  the  curtesy  or  in  dower  in  the  use  ;  because  the  cestui  que  use 
had  no  legal  seisin  of  the  land.  This  was  a  grievance  much 
complained  of,  particularly  as  to  dower ;  and,  therefore,  it  became 
customary,  when  most  estates  in  the  kingdom  were  vested  in 
feoffees  to  uses,  to  settle  some  estate,  before  marriage,  on  the 
husband  and  wife  for  their  lives;  which,  as  we  have  seen,  gave 
rise  to  the  modern  jointure. 

28.  Although  a  use  was  but  a  right,  and  could  only  be  consi- 
dered as  a  chose  in  action  ;  which,  according  to  the  principles  of 
the  common  law,  is  neither  transferrible  nor  assignable,  yet  a  use 
miohtbe  aliened.  And  Lord  Bacon  mentions  two  cases  in  which 
a  rio-ht  to  a  use  was  allowed  to  be  transferred ;  for  as  no  action 
at  law  could  arise  from  such  a  transfer,  there  was  no  danger  of 
maintenance. 

29.  A  use  might  be  transferred  by  one  person  to  another, 
by  any  species  of  deed  or  writing.  And,  from  its  nature,  it  was 
impoJisible  that  it  could  be  the  subject  of  a  feoffment,  with  livery 
of  seisin. 

30.  Lord  Bacon  says  there  is  no  case  at  common  law,  where  a 
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person  can  take  under  a  deed,  unless  he  is  a  party  to  it.     Whereas  Tit.  32.  c.2. 
a  use  miglit  be  declared  to  a  |)crson  who  was  not  a  party  to  the 
deed  by  which  the  use  was  raised  ;  because  a  conveyance  to  a  use 
was  nothing  but  a  publication  of  a  trust. 

31.  It  frequently  happened  that  cesiui  ([ue  use  being  in  pos- 
session, aliened  the  lands,  and  afterwards  the  feoffees  entered, 
which  gave  rise  to  several  vexatious  suits  in  Chancery.  To  re- 
medy this  inconvenience  the  statute  1  Rich.  3.  c.  1.  gave  the 
cestui  que  use  in  possession  a  power  of  alienating  the  legal  estate, 
without  the  consent  or  concurrence  of  the  feoffees. 

32.  In  the  alienation  of  uses  none  of  those   technical   words   Without  words 

of  limitation, 
which  the  law  requires  in  the  limitation  of  particular  estates  were 

deemed  necessary.  Thus  a  use  might  be  limited  in  fee  simple 
without  the  word  heirs ;  for  if  a  sufficient  consideration  was 
given,  the  Court  of  Chancery  would  decree  the  absolute  pro- 
perty of  the  use  to  be  well  vested  in  the  purchaser.  And  as 
a  use  was  a  thing  which  consisted  merely  in  confidence  and 
privity,  and  was  not  held  by  any  tenure,  the  rules  of  the  com- 
mon law  were  not  violated. 

33.  If  an  estate  had  been  limited  at  common  law  to  a  man,  Miglit  com- 

1  1         1  1        f .  1  .u  mencQ  in  futuro. 

and  to  such   woman  as  he  should   attervvarcls  marry,   the  man   iRep.  ibi.a. 
would  have  taken  the  whole,  and  the  limitation   to  the  woman  ca^"52.^^'^''^* 
would  have  been  void ;  because  a  freehold  could  not  be  created 
to  commence  injuturo:  but  the  limitation  of  a  use  in  this  man- 
ner would  have  been  good.     So  if  a  man  had  made  a  feoffment  id.  135. a. 

Tit   16.  c   4 

to  the  use  of  one  for  years,  and  after  to  the  use  of  the  right  heirs 
of  J.  S.,  this  limitation  had  been  good,  for  the  feoffees  remained 
tenants  of  the  freehold. 

34.  It  was  determined  upon  the  same  principles  that  a  power  Might  be  re- 

vokcu 

of  revocation  might  be  annexed  to  the  limitation  of  a  use ;  by 
which  means  the  grantor  might  at  any  future  time  revoke  the 
uses  he  had  declared,  and  limit  new  uses  to  other  persons ; 
which  the  feoffee  to  uses  was  bound  to  execute. 

35.  A  use  might  be  limited  in  such  a  manner  as  to  change   And  change  by 

°  •  r  r       "       matter  subse- 

from  one  person  to  another,  upon  the  happening  of  some  future  quent. 
event.     Thus  a  use  might  be  limited  to  A.  and  his  heirs,  until  ^ro.  Ab.  Feoff. 
B.  should  pay  him  40/. ;  and  upon  payment  of  that  sum,  the  use 
should  change  and  vest  in  B.  and  his  heirs.     For   though  the 
rules  of  the  common  law  did  not  allow  any  estate  to  be  limited 
after  an  estate  in  fee  simple,  yet  the  Court  of  Chancery  admitted 
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tliis  species  of  limitation  to  be  good  in  the  case  of  a  use.  Be^ 
cause,  as  Lord  Bacon  observes,  — ''  Things  may  be  avoided  and 
determined  by  the  ceremonies  and  acts  Uke  unto  those  by  which 
they  arc  created  and  raised :  that  which  passeth  by  livery, 
ought  to  be  avoided  by  entry  ;  that  which  passeth  by  grant,  by 
claim  ;  that  which  passeth  by  way  of  charge,  determineth  by 
way  of  discharge.  And  so  a  use,  which  is  raised  but  by  declar- 
ation or  limitation,  may  cease  by  words  of  declaration  or  limita- 
tion ;  as  the  civil  law  saitii,  in  his  magis  consentaneum  est  ut  iisdem 
modis  res  dissohantur  (juibiis  coiistituantur." 

'36.  Uses  were  devisable,  though  at  that  time  lands  were  not. 
And  Lord  Bacon  observes,  that  one  of  the  reasons  why  so  much 
land  was  conveyed  to  uses  was,  because  persons  acquired,  by 
that  means,  a  power  of  disposing  of  their  real  property  by  will, 
which  enabled  them  to  make  a  much  better  provision  for  their 
families  than  they  could  otherwise  have  done. 

37.  One  of  the  tirst  cases  in  the  Year  Books  respecting  uses, 
was  this:  A  woman  who  had  made  a  feoffment  to  uses  after- 
wards married,  and  by  her  will  directed  that  her  feoffees  should 
convey  the  legal  estate  to  her  husband.  It  was  adjudged  that 
the  will  was  void  at  law,  being  made  by  a  feme  covert ;  and, 
therefore,  should  also  be  void  in  chancery. 

38.  Uses  were  descendible  in  the  same  manner  as  legal  es- 
tates. And  this  was  the  only  instance  in  which  the  Court  of 
Chancery,  in  cases  of  uses,  followed  the  rules  of  the  common  law. 
For  the  doctrine  of  the  half-blood  was  allowed  to  take  place  in 
the  descent  of  uses.  And  even  local  customs  were  left  unviolated 
in  this  instance.  So  that  where  a  cestui  que  use  of  lands  held  in 
gavelkind  or  borough  English  died,  leaving  several  sons,  the  use 
descended  either  to  all  of  them,  or  to  the  youngest,  according  to 
the  custom. 

39.  It  was  held  upon  the  same  principle  that  if  lands  de- 
scended on  the  part  of  the  mother,  and  the  person  in  possession 
made  a  feoffment  to  uses,  the  use  should  descend  to  the  heirs  on 
the  part  of  the  mother,  because  the  legal  estate  would  have  gone 
to  them. 

40.  Thus  stood  the  doctrine  of  uses,  as  regulated  and  settled 
by  the  Court  of  Chancery ;  and  in  this  state  it  was,  in  some  in- 
stances, applied  to  very  useful  purposes,  by  removing  the  re- 
straints on  alienation,  and  enabling  the  proprietors  of  real  pro- 
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pcrty  to  exercise  several  powers  over  it,  which  were  not  allowed 
by  the  rules  of  the  common  law.  IJut  uses  became  so  general, 
and  were  applied  to  such  bad  purposes,  that  at  length  they  were 
productive  of  very  (:;reat  grievances.  Feoffments  to  uses  were 
usually  made  in  a  secret  manner,  so  that  where  a  person  had 
cause  to  sue  for  land,  he  could  not  find  out  the  legal  tenant, 
against  whom  he  was  to  bring  his  pnccipe.  Husbands  were  de- 
prived of  their  estates  by  the  curtesy,  and  widows  of  their  dower ; 
creditors  were  defrauded  ;  the  king,  and  the  other  feudal  lords, 
lost  the  profits  of  their  tenures,  their  wardships,  marriages,  and 
reliefs,  and  an  universal  obscurity  and  confusion  of  titles  pre- 
vailed, by  which  means  purchases  for  valuable  consideration 
were  frequently  defeated. 

41.  Asa  remedy  for  these  inconveniences,  several  statutes  Statutes  made 

1  1  1        1      i.   i  T)      to  remedy  tliem. 

were  made  to  subject  uses  to  the  same  rules  as  legal  estates.    Jby 

the  Stat.  50  Edvv.  3.  it  was  enacted  that  where  persons  conveyed 
their  tenements  to  their  friends  by  collusion,  to  have  the  profits 
at  their  will,  their  creditors  should  have  execution  of  such  tene- 
ments, as  if  no  such  gifts  had  been  made.  By  the  stat.  1  Rich.  2. 
c.  9.  a  feoffment  of  lands  for  maintenance  was  declared  to  be  void, 
and  an  assise  maintainable  against  the  pernor  of  the  profits  of 
lands.  And  by  2  Rich.  2.  st.  2.  c.  3.  fraudulent  deeds  made  by 
debtors  to  avoid  their  creditors  are  declared  void. 

42.  By  the  stat.  1  Hen.  7.  c.  4.  reciting  that  divers  of  the 
king's  subjects  having  cause  of  action  by  formedon,  &c.  were 
defrauded  and  delayed  of  their  said  actions,  and  oftentimes 
without  remedy,  because  of  feoffments  made  of  the  same  lands 
and  tenenrents  to  persons  unknown,  &.c.  It  was  enacted  that 
the  demandant,  in  every  such  case,  should  have  his  action 
against  the  pernor  or  pernors  of  the  profits  of  the  lands  and  tene- 
ments demanded,  whereof  any  person  or  persons  had  been  en- 
feoffed to  his  or  their  use. 

43.  By  the  statute  4  Hen.  7.  c.  17.  it  was  enacted,  that  if  any 
person  or  persons  should  be  seised  of  any  estate  of  inheritance, 
being  tenant  immediate  to  the  lords  of  any  castles,  ike.  holden 
by  knight-service,  to  the  use  of  any  other  person  or  persons,  and 
of  his  heirs  only,  and  he  to  whose  use  he  or  they  were  so  seised 
dieth,  his  heir  being  within  age,  no  will  by  him  declared,  nor 
made  in  his  life  touching  the  premises,  the  lord  of  whom  such 
castles,  Slc.  were  holden  immediately,  should  have  a  writ  of  right 
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of  ward,  as  well  for  the  body  as  for  the  land,  as  the  lord  should 
have  had  if  Ihe  same  ancestor  had  been  in  possession  of  the 
estate,  so  being  in  use  at  the  time  of  his  death,  and  no  such 
estate  to  his  use  made:  and  that  if  any  such  heir  was  of  full  age 
at  the  death  of  his  ancestor,  to  pay  relief  as  his  ancestoi',  whose 
heir  he  was,  would  have  paid  if  he  had  been  in  possession  of 
that  estate,  so  being  in  use  at  the  time  of  his  death,  and  no  such 
estate  to  his  use  made  or  had. 

44.  By  the  statute  19  Hen.  7.  c.  15.  it  was  enacted,  that  it 
should  be  lawful  for  every  sheriff,  or  other  officer  to  whom  any 
writ  or  precept  should  be  directed,  at  the  suit  of  any  person  or 
persons,  to  have  execution  of  any  lands,  tenements,  or  other  he- 
reditaments, against  any  person  or  persons,  upon  any  condemna- 
tion, statute  merchant,  Sec,  to  make  and  deliver  execution  unto 
the  party  in  that  behalf  suing,  of  all  such  lands  and  tenements 
as  any  other  person  or  persons  were  in  any  manner  seised,  to  the 
only  use  of  him  against  whom  execution  was  so  sued. 
Distinction  be-  45.  [Before  the  statute  of  the  27  Hen.  8.  c.  10.  it  seems  a  dis- 
trusts before  the  tinction  was  established  between  uses,  the  nature  and  properties 
Stat.  27  Hen.  8.  ^^  which  have  been  considered  in  the  preceding  chapters  of  the 
present  title,  and  trusts.  Sir  Francis  Bacon  says,  where  the 
trust  is  not  special  nor  transitory,  but  general  and  permanent, 
there  it  is  a  "  use."  Thus  where  feoffor  enfeoffs  feoffee  in  fee 
upon  a  trust  or  confidence,  that  he  would  permit  the  feoffor  and 
his  heirs  to  take  the  rents  and  profits,  or  to  make  such  convey- 
ances of  the  legal  estate  as  he  or  they  should  direct.  But 
where  the  trust  was  special  or  transitory,  it  was  not  in  strictness 
a  use,  but  a  trust.     Thus  where  the  feoffor  enfeoffs  the  feoffee  in 

Bac.  Uses,  8.      fee,  to  the  intent  to  re-enfeoff  him,  or  to  be  vouched,  or  to  suffer 
2Salk.676.  ,  .    ^  .  .  ,  .   ,  ,       .  ,  . 

a  recovery:  this  Bacon  denommates  the  special  trustlawrul.J  (a) 

(u)  [For  a  more  detailed  consideration    of  the  above  distinction  and   its  conse- 
quences, see  Sanders'  Uses,  vol.i.  chap.  i.  s.2.] 
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CHAP.  III. 


Statute  27  Hen.  8.  of  Uses. 


Sect.  1 

5 


Statement  of  the  Statute. 
Circumstances  necessary  to  its 

Operation. 
I.  A  Perso7t  seised  to  a  Use, 
What  Persotis  may  he  seised 

to  Uses. 
Of  what  Estates. 
12.  Estates  Tail. 
17.  Estates  for  Life. 


11 


Sect.  20.  What  may   be   conveyed  to 

Uses. 
23.  II.  A  Cestui  que  Use  in  esse. 
26.  In  what    case    the    Statute 

operates. 
33.  III.  A  Use  in  esse. 
35.  The   Statute   then    tranters 

the  Possession. 
37.  Saving  of  all  former  Estates. 


Section  I. 

Notwithstanding  the  variety  of  statutes  by  which  it  was  en-  statement  of 

deavoured  to  render  uses  subject  to  the  rules  of  the  common  law,        statute. 

means  were  found  of  evading  them,  particularly  as  to  the  feudal 

profits  upon  marriages,  wardships,   and  reliefs;   for  in  the  stat. 

4  Hen.  7.    for  enabling  lords  to  have  the  wardship  of  persons  Aiite,  c.2.s.  43. 

entitled  to  a  use  only,  an  exception  was  inserted,  that  it  should 

not  take  place  where  the  ancestor  had  made  a  will,  of  which 

many   persons    took   advantage,   to  the  great  detriment  of  the 

king,  and  the  great  nobility. 

2.  It  is  mentioned  in  Burnet's  History  of  the  Reformation,  Vol,  1.116. 
and  also  by  Mr.  Justice  Harper,  that  King  Henry  VIII.  in  the  ^^^°°-^^- 
23d  year  of  his  reign,  caused  a  bill  to  be  brought  into  parliament 
to  remedy  the  abuses  that  arose  from  the  universal  practice  which 
then  prevailed,  of  making  feoffments  to  uses,  which  was  rejected 
by  the  Commons.  But  four  years  after  parliament  passed  the 
Stat.  27  H.  8.  c.  10.  intituled,  "  An  Act  concerning  Uses  and 
Wills,"  usually  called,  The  Statute  of  Uses  :  reciting  that  by 
the  common  law,  lands  were  not  devisable  by  will,  nor  ought  to 
be  transferred  but  by  livery  of  seisin  ;  yet,  nevertheless,  divers 
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and  sundry  imaginations,  subtle  inventions  and  practices,  had 
been  used,  whereby  the  hereditaments  of  the  reahn  had  been 
conveyed  by  fraudulent  feoffments,  fines,  recoveries,  and  other 
assurances ;  and  also  by  wills  and  testaments ;  by  reason  whereof 
heirs  had  been  unjustly  disinherited  ;  the  lords  had  lost  their 
wards,  marriages,  reliefs,  heriots,  escheats,  aids,  8ic. ;  married 
men  had  lost  their  tenancies  by  the  curtesy ;  widows  their 
dower;  and  manifest  perjuries  were  committed. 

3.  It  is,  therefore,  enacted  (s.  1.),  "  That  where  any  person 
or  persons  stand  or  be  seised,  or  at  any  time  hereafter  shall 
happen  to  be  seised,  of  and  in  any  honours,  castles,  manors, 
lands,  tenements,  rents,  services,  reversions,  remainders,  or  other 
hereditaments,  to  the  use,  confidence,  or  trust  of  any  other  per- 
son or  persons,  or  of  any  pody  politic,  by  reason  of  any  bargain, 
sale,  feoffment,  fine,  recovery,  covenant,  contract,  agreement, 
will,  or  otherwise,  by  any  manner  or  means,  whatever  it  be;  that 
in  every  such  case  all  and  every  such  person  and  persons,  and 
bodies  politic,  that  have  or  hereafter  shall  have  any  such  use, 
confidence,  or  trust,  in  fee  simple,  fee  tail,  for  term  of  life  or  for 
years,  or  otherwise,  or  any  use,  confidence,  or  trust,  in  remainder 
or  reversion,  shall  from  henceforth  stand  and  be  seised,  deemed 
and  adjudged,  in  lawful  seisin,  estate,  and  possession  of  and  in 
the  same  honors,  castles.  Sec.  to  all  intents,  constructions,  and 
purposes  in  the  law,  of  and  in  such  like  estates  as  they  had  or 
shall  have  in  use,  trust,  or  confidence  of  or  in  the  same ;  and 
that  the  estate,  title,  right,  and  possession  that  was  in  such  per- 
son or  persons,  that  were  or  hereafter  shall  be  seised  of  any  lands, 
tenements,  or  hereditaments,  to  the  use,  confidence,  or  trust  of 
any  such  person  or  persons,  or  of  any  body  politic,  be  from  hence- 
forth clearly  deemed  and  adjudged  to  be  in  hnn  or  them  that 
have  or  hereafter  shall  have  such  use,  confidence  or  trust,  after 
such  quality,  manner,  form,  and  condition,  as  they  had  before, 
in  or  to  the  use,  confidence,  or  trust  that  was  in  them, 

"  That  where  divers  and  many  persons  be  or  hereafter  shall 
happen  to  be  jointly  seised  of  and  in  any  lands,  tenements,  rents, 
reversions,  remainders,  or  other  hereditaments,  to  the  use,  confi- 
dence, or  trust  of  any  of  them  that  be  so  jointly  seised  ;  that  in 
every  such  case,  those  person  or  persons  which  have  or  hereafter 
shall  have  any  such  use,  confidence  or  trust  in  any  such  lands, 
&,c.  shall  from  henceforth  have,  and  be  deemed  and  adjudged  to 
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havo,  only  to  him  or  them  that  have  or  hereafter  shall  have  any 
such  use,  confidence,  or  trust,  such  estate,  possession,  and  seisin 
of  and  in  the  same  lands,,  8cc.  in  like  nature,  manner,  form, 
condition,  and  course,  as  he  or  they  had  before  in  the  use, 
confidence,  or  trust  of  the  same  lands,  tenements,  or  heredita- 
ments." 

4.  It  is  evident  from  the  words  of  this  statute,  that  the  inten- 
tion of  the  Legislature  was  entirely  to  abolish  uses,  by  destroying 
the  estate  of  the  feoffees  to  uses,  and  transferring  it  from  them 

to  the  cestui  que  use,  by  which  means  the  use  should  be  changed  2  Leon.  17. 
into  a  legal  estate  ;  and  the  statute  has  so  far  answered  the  in- 
tention of  the  makers  of  it,  that  no  use,  upon  which  the  statute 
operates,  can  exist  in  its  former  state  for  more  than  an  instant ; 
as  the  legal  seisin  and  possession  of  the  land  must  become  united 
to  it,  immediately  upon  its  creation,  so  that  where  this  statute 
operated,  lands  conveyed  to  uses  could  never,  in  future,  become 
liable  to  the  charges  or  incumbrances  of  the  feoffees  :  but,  on  the 
other  hand,  would  be  always  subject  to  the  charges  and  incum- 
brances of  the  cestui  que  use,  and  to  all  the  rules  of  the  common 
law.  Thus  they  ceased  to  be  devisable;  and  by  that  means  the 
great  object  of  King  Henry  VIII.  was  attained,  which  was  to 
preserve  his  right  to  wardship,  and  other  feudal  profits,  out  of 
the  lands  of  the  nobility. 

5.  There  are  three  circumstances  necessary  to  the  execution  of  Circumstances 

.  ,  „  necessary  to  its 

a  use  under  this  statute.      1.  A  person  seised  to  the  use  of  some  operation. 
other  person.     2.  A  cestui  que  use  in  esse.     And,  3.  A  use  in  esse, 
in  possession,  remainder,  or  reversion. 

6.  With  respect  to  the  first  of  these  circumstances,  the  words  I.  A  person 
of  the  statute  expressly  require  it;  for  these  are,  "  Where  any 

person  or  persons  stand  or  be  seised,  or  at  any  time  hereafter 
shall  happen  to  be  seised,  of  and  in  any  honours,  &.c.  to  the  use, 
confidence,  or  trust  of  any  other  person  or  persons."  It  will, 
therefore,  be  necessary  in  this  place  to  enquire — first,  what  per- 
sons are  capable  of  being  seised  to  uses  ;  and,  secondly,  of  what 
estate  or  interest  they  can  be  so  seised. 

7.  All  those  who  were  capable  of  being  seised  to  uses  before  What  persons 
the  statute  may  still  be  seised  to  a  use.     On  the  other  side,  all  "%es.^^'^ 
those  who  w  ere  incapable  of  being  seised  to  uses  before  the  sta- 
tute still  labour  under  the  same  incapacity. 

8.  It  has  been  stated   that  neither  the  king  nor  the  queen 
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could,  before  the  statute,  have  been  seised  to  a  use,  or,  rather, 
were  not  compellable  to  execute  the  use.  This  law  continued 
after  the  statute  ;  and  a  singular  case  arose  in  35  Eliz.  respect- 
ing the  prerogative  of  the  crown  to  hold  lands  discharged  of 
all  uses. 
Pimb'scase,  9.  A.  committed  high  treason  in  18  Eliz.,   for  which   he  was 

Moo.  196.  attainted   in  26  Eliz.     Between  the  treason  and  the  attainder  a 

1    ID  St*    lO  «!• 

n.  7.  fine  vvas  levied   to  him  by  B.  of  certain  lands,  to  the  use  of  B. 

and  his  wife  (who  was  sister  to  A.)  and  of  the  heirs  of  the  said 
B.  Afterwards  B.  bargained  and  sold  the  lands  to  J.  S.  for 
money.  Upon  discovery  of  the  treason  and  the  attainder  of  A. 
the  purchaser  was  advised  by  Plowden,  Popham,  and  many 
others,  that  the  land  was  in  the  queen ;  because  the  queen  was 
entitled  to  all  the  lands  that  traitors  had,  at  the  time  of  the  trea- 
son, or  after  ;  so  the  use  which  was  declared  to  B.  and  his  wife 
upon  the  fine  was  void,  by  the  relation  of  the  right  of  the  queen 
under  the  attainder  ;  and  the  queen  must  hold  the  land,  dis- 
charged of  the  use ;  because  she  could  not  be  seised  to  a  use.  It 
is  but  justice  to  mention,  that  the  case  being  represented  to  Queen 
Elizabeth,  she  granted  the  land  to  the  cestui  que  use. 
Bac.  Read.  10.  By  the  words  of  the  statute,  which  are,   "  any  person  or 

~    '  persons,"  aliens  and  corporations  are  excluded  from  being  seised 

to  a  use.  It  was,  therefore,  determined  in  a  case  reported  by 
King  v.  Boys,  Dyer,  that  where  an  alien  and  a  natural  born  subject  were  en- 
Dyer,  283.        feofFed  to  uses,  the  moiety  of  the  alien  should,  upon  office  found, 

become  vested  in  the  crown. 
Of  what  estates.  11.  With  respect  1o  the  estate  or  interest  of  which  a  person 
may  be  seised  to  a  use,  the  words  of  the  statute  are — "  Where 
any  person  or  persons  stand  or  be  seised,  or  at  any  time  here- 
after shall  happen  to  be  seised."  Now,  the  word  seised  extends 
to  every  species  of  freehold  estates;  although  it  appears  to  have 
been  the  general  opinion,  before  and  immediately  after  the  pass- 
ing of  this  statute,  that  all  feoffees  to  uses  must  have  been  seised 
in  fee  simple. 
Estates  Tail.  '2.  It  was,  therefore,  much  doubted  whether  a  tenant  in  tail 

Cent.  5.  Ca.  1.  could  be  seised  to  a  use.  Jenkins  states  it  as  a  point  deter- 
mined by  all  the  Judges,  that  a  tenant  in  tail  could  not  be  seised 
to  a  use,  either  expressed  or  implied.  1.  Because  the  tenure 
creates  a  consideration.  2.  Because  the  statute  De  Donis  has 
so  appropriated  and  fixed  the  estate  tail  to  the  donee,  and  the 
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lieirs  of  his  body,  that  neither  he  nor  they  can  execute  the  use. 
Hence  Lord  Coke  has  said,  that  if  an  estate  was  made  to  a  man   i  Inst.  19,  b. 
and  the   heirs  of  his  body,   either  to  the  use  of  another  and  his 
heirs,  or  the  use  of  himself  and  his  lieirs,  this  limitation  of  use  was 
utterly  void. 

13.  The  case  upon  which  Lord  Coke  and  Jenkins  have 
founded  their  opinion,  is  that  of  Cooper  v.  Franklin,  which  arose 
in  12  Jac.  1.,  and  is  thus  reported  by  Croke : — John  Walter  Cro.  Ja.400. 
being  seised  in  fee,  made  a  feoffment  in  fee  to  Thomas  Walter, 
hahetidnm  to  him  and  the  heirs  of  his  body,  to  the  use  of  him 
and  his  heirs  and  assigns  for  ever.  The  question  was,  whether 
Thomas  Walter  had  an  estate  in  fee  tail  only,  or  in  fee  simple 
determinable  upon  the  estate  tail.  This  depended  upon  two 
points: — 1st,  Whether  a  use  might  be  limited  upon  an  estate 
tail  before  or  after  the  statute  of  uses.  2dly,  Whether  this 
limitation  of  uses  to  Thomas  Walter  and  his  heirs  should  not  be 
intended  the  same  uses,  being  to  the  fqoffee  himself,  and  to  the 
same  heirs,  as  it  was  in  the  hnbeudum. 

Croke  reports  the  case  to  have  been  adjourned  :  but  that  the 
opinion  of  the  Court  upon  the  argument  inclined  that  he  was 
tenant  in  tail ;  and  that  the  limitation  of  the  use  out  of  the  estate 
tail  was  void,  as  well  after  the  Statute  of  Uses  as  before  ;  for  the 
statute  never  intended  to  execute  any  use  but  that  which  might 
be  lawfully  compelled  to  be  executed  before  the  statute  :  but  this 
could  not  be  of  an  estate  tail,  for  the  Chancery  could  not  com- 
pel a  tenant  in  tail,  before  the  statute,  to  execute  the  estate;  so 
the  statute  did  not  execute  it  then. 

Bulstrode  reports  a  second  argument  upon  this  case,  together  3  Bulst.  184. 
with  the  judgment  of  the  Court ;  which  was,  that  Thomas  Wal- 
ter took  an  estate  tail,  because  a  tenant  in  tail  could  not  be  seised 
to  a  use. 

Godbclt  reports  the  case  to  have  arisen  upon  a  limitation  to  jrf.  269. 
one  and  the  heirs  of  his  body,  lutbe/idiim  to  the  donee,  to  the  use 
of  him,  his  heirs,  and  assigns,  for  ever;  and  that  two  points 
were  resolved,  1st,  That  the  limitation  in  the  Itabendum  did  not 
increase  or  alter  the  estate  given  in  the  premises  of  the  deed, 
2dly,That  a  tenant  in  tail  might  stand  seised  to  a  use  expressed, 
but  such  use  could  not  be  averred. 

The  same  case  is  also  reported  by  Moor  by  the  name  of  Car-  JiL848. 
rier  v.  Franklin,  where  the  court  appears  to  have  considered  it  as 


352  Tk/eXl.   Use.  Ch.Ul.  s.  13—16. 

a  question  of  construction  ;  and  Jjeid  that  the  feoffee  only  took 
an  estate  tail,  because  the  use  to  him  and  his  heirs,  immediately 
succeeding  the  habendum,  must  be  construed  to  mean  the  same 
kind  of  heirs  to  whom  the  estate  had  been  already  limited, 
namely,  the  heirs  of  the  body  of  the  feoffee. 

14.  If  this  case  be  considered  as  an  authority,  it  will  only 
prove  that  a  tenant  in  tail  cannot  be  seised  to  a  use  in  fee.  {a) 
But  that  a  tenant  in  tail  may  be  seised  to  a  use,  co-extensive 
with  his  estate,  is  a  doctrine  which  it  would  now  be  extremely 
dangerous  to  controvert.     And  Lord  Bacon  expressly  says,  that 

Read.  57.  a  tenant  in  tail  may  be  seised  to  a  use.     "  If  I  give  land  in  tail 

by  deedj  since  the  statute,  to  A.  to  the  use  of  B.  and  his  heirs  ; 
B.  hath  a  fee  simple  determinable  upon  the  death  of  A.  without 
issue  ;  and  like  law,  though  doubtful,  before  the  statute  was  ; 
for  the  chief  reason  that  bred  the  doubt  before  the  statute  was, 
because  tenant  in  tail  could  not  execute  an  estate  without  wrong; 
but  that,  since  the  statute,  is  quite  taken  away ;  because  the 
statute  saveth  no  right  of  entail,  as  the  statute  of  1  Richard  III. 
did." 

10  Rep.  95.  15.  In  Seymour's  case,  10  Jac.  1.  where  a  tenant  in  tail  bar- 

I'lowd.  557.  .  .,  ■      r        ■ 

Tit.  32.  c.  9.      gained  and  sold  his  estate  tail  to  a  stranger  m  tee,  it  was  unani- 
mously resolved  by  the  Court  of  K.  B.  that  the  bargainee  took 
an  estate  to  him  and  his  heirs,  determinable  upon  the  death  of 
I  the  tenant  in  tail. 

16.  It  may,  therefore,  be  now  laid  down  as  an  undoubted  prin- 
ciple of  law,  that  a  tenant  in  tail  may  be  seised  to  a  use,  even  in 
fee;  and  that  such  use  will  be  good  against  the  tenant  in  tail 
himself;  for  as  tenants  in  tail  have,  ever  since  the  time  of  Lord 
Coke,  been  in  the  practice  of  transferring  their  estates  to  the 
persons  who  were  to  be  tenants  to  the  prcccipe  in  common  reco- 
veries, in  fee  simple,  by  conveyances  derived  from  the  Statute  of 
Uses,  if  it  were  established  that  a  tenant  in  tail  cannot  be 
seised  to  a  use,  the  consequence  would  be,  that  almost  all  the 
common  recoveries  which  have  been  suffered  for  the  two  last  cen- 
turies would  be  void  for  want  of  a  good  tenant  to  the  pracipe. 

(a)  [The  case  of  Cooper  ti.  Franklin  was  simply  one  of  construction,  it  is  no 
authority  that  a  tenant  in  tail  cannot  stand  seised  to  the  use  of  another;  for  there,  the 
seisin  and  the  use  were  limited  to  the  same  person  (Thomas  Walter),  so  that  no 
use  could  arise  under  the  statute,  which  requires  that  one  or  more  persons  should  be 
seised  to  the  use  of  some  other  person  or  persons,  &c.] 
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17.  A  tenant  for  life  may  also  be  seised  to  a  use  :  but  such  use  Instates  forliic. 
will  determine,  together  with  the  legal  estate,  which  is  transferred 

to  it  by  the  statute  ujoon  the  death  of  tlie  tenant  for  life  ;  for  a 
cestui  que  use  cannot  have  an  estate  in  the  use  of  greater  extent 
than  the  seisin  out  of  which  it  is  raised. 

18.  In  2  &,  3  EHz.  this  case  was  moved  : — Lands  were  given  Dyer,  18G,  a. 
to  two  persons  for  their  lives,  and  the  life  of  the  survivor  of  them,  Crawley's  case, 
to  the  use  of  A.  B.  for  his  Jife.     The  two  donees  to  uses  died ;  ^  And.  130. 
and  the  question  was,  whether  the  estate  to  A.  B.  was  deter- 
mined.    The  Court  thought  it  was  determined  :  because  the  es- 
tate on  which  the  use  was  created  and  raised  was  gone. 

19.  It  follows  from  this  case,  which  is  cited  and  admitted  to  be 
good  law  in  Bulstrode's  report  of  the  case  of  Cowper  v.  Frankly  n, 

and  also  in  a  case  reported  by  Croke;  that  all  persons  having  a  Cm.  Car.  231. 
legal  estate  of  freehold  may  be  seised  to  a  use.     If  the  use  is 
greater  than  the  estate  out  of  which  it  is  limited,  it  will  cease  Norton  v. 
upon  the  determination  of  that  estate,  but  will  be  good  in  the   i  ^^k.  523. 
mean  time. 

20.  With  respect  to  the  different  kinds  of  property  whereof  a  What  may  be 

•       1  n  1         £•     1        conveyed  to 

person  may  be  seised  to  the  use  of  another ;  the  words  or  the  uses. 

statute  are, — **  Honors,  castles,  manors,  lands,  tenements,  rents, 
services,  reversions,  remainders,  or  other  hereditaments,"  which 
comprehends  every  species  of  real  property,  in  possession,  re- 
mainder, or  reversion.  Therefore  not  only  corporeal  heredita- 
ments, but  also  incorporeal  ones,  such  as  advowsons,  tithes, 
rents,  8cc.  are  within  this  statute.  Nothing,  however  can  be 
conveyed  to  uses  but  that  of  which  a  person  is  seised  or  to  which  Cro.  Eiiz.  401. 
he  is  entitled  to  at  the  time ;  for  in  law  every  disposal  supposes  217. 
a  precedent  property.  No  person  can,  therefore,  convey  a  use  in 
land,  of  which  he  is  not  seised  in  possession,  or  to  which  he  is 
not  entitled  in  remainder  or  reversion,  when  the  conveyance  is 
made. 

21.  Lord  Bacon  says  the  word  hereditament  in  the  statute  of  Read. 43. 
uses  is  to  be  understood  of  those  things  whereof  an  inheritance 

is  in  esse ;  yet  that  a  grant  of  a  rent  charge  de  novo,  for  life,  to  a 
use  was  good  enough  ;  although  there  were  no  inheritance  in 
beins:  of  the  rent.  It  should  however  be  observed  that  in  this 
case  there  is  a  seisin  of  the  land  out  of  which  the  rent  is 
granted. 

VOL.    I.  A   A 
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Co.  Cop.  s.  54.        22.  Copyhold  estates  are  not  however  comprised  in  the  statute 

Cilb.  Ten.  182.  y  ■  ^  . 

Cowp.  R.  709.  or  uses ;  because  a  transmutation  or  possession,  by  the  sole  ope- 
ration of  the  statute,  without  the  concurrence  or  permission  of 
the  lord,  would  be  an  infringement  of  his  rights,  and  tend  to  his 
prejudice. 

II.  A  cestui  que       23.  The  second  circumstance  necessary  to  the  execution  of  a 

use   in  esse.  _  •' 

use  by  this  statute  is,  that  there  must  be  a  cestui  que  use  in  esse. 
Tf  therefore  a  use  be  limited  to  a  person  not  in  esse,  or  to  a  person 
uncertain,  the  statute  can  have  no  operation.  But  by  the  words 
of  the  statute  a  cestui  que  use  may  be  entitled  to  an  estate  in  fee 
simple,  or  fee  tail,  term  for  life,  or  years  or  otherwise,  or  in  re- 
mainder or  reversion. 

24.  With  respect  to  those  who  may  be  cestuis  que  use,  all  per- 
sons who  are  capable  of  taking  lands  by  any  common  law  con- 
veyance may  also  have  a  use  limited  to  them.  By  the  words  of 
the  statute,  corporations  may  be   cestuis  que  use.      And  Lord 

Head.  GO.  Bacon  says  the  king  may  have  a  use  limited  to  him  :  but  it  be- 

hoveth  both  the  declaration  of  the  use,  and  the  conveyance  it- 
self, to  be  by  matter  of  record  ;  because  the  king's  title  is  com- 
pounded of  both. 

1  Inst.  112  3.  25.  Although  a  man  cannot,  by  any  conveyance  at  common 

law,  limit  an  estate  to  his  wife,  yet  he  might  have  made  a  feoff- 
ment to  her  use,  or  a  covenant  with  another  to  stand  seised  to 
her  use.  And  a  use  now  raised  by  a  man  to  his  wife  will  be  ex- 
ecuted by  the  statute. 

In  what  cases  26.  The  cestui  que  use  must  in  general  be  a  different  person 

from  him  who  is  seised  to  a  use ;  for  the  words  of  the  statute  are, 
— "  Where  any  person  or  persons  stand  or  be  seised,  &c.  to  the 
use,  confidence,  or  trust,  of  any  other  person  or  persons,  &c." 

Read.  63.  And  Lord  Bacon  says, — "  The  whole  scope  of  the  statute  was  to 

remit  the  common  law,  and  never  to  intermeddle  where  the  com- 
mon law  executed  an  estate.  Therefore  the  common  law  ought 
to  be  expounded,  that  where  the  party  seised  to  the  use,  and  the 
cestui  que  use,  is  one  person,  he  never  taketh  by  the  statute,  ex- 
cept there  be  a  direct  impossibility  or  impertinency  for  the  use  to 
take  effect  by  the  common  law." 

Jenkins  v.  27.  Thus,  where  lands  were  given  to  a  man  and  his  wife, 

rV""r?'    oon      hahoulum  to  the  said  husband  and  wife,  to  the  use  of  them  and 

Cro.  Car.  230.  ' 

Jjyei- 186  a.  n.  the  heirs  of  their  two  bodies;  and  for  default  of  such  issue,  to 
the  use  of  A.  B.  ;  the  question  was,  whether  the  husband  and 


the  statute 
opeiates 


TitieXl.   Use.  C/i.llL  s.  27— 29.  355 

wife  had  an  estate  tail,  or  only  an  estate  for  their  lives.      It  was 
adjudged  that  they  took  an  estate  tail. 

Upon  a  writ  of  error  in  the  King's  Bench,  it  was  argued  that 
the  estate  out  of  which  the  use  arose  was  but  for  their  lives,  con- 
sequently the  use  could  not  be  limited  for  a  larger  estate.  But 
Croke,  Jones,  and  Whitlock,  were  of  opinion,  that  there  was  a 
difference  where  an  estate  was  limited  to  one,  and  the  use  to 
another ;  there  the  use  could  not  be  more  than  the  estate  out  of 
which  it  was  derived.  That  it  was  otherwise  where  the  limita- 
tion was  to  two  persons,  habendum  to  them,  to  the  use  of  them 
and  the  iieirs  of  their  bodies:  this  was  no  littiitation  of  the  use, 
nor  was  the  use  to  be  executed  by  the  statute,  but  they  took  by 
the  common  law. 

28.  Tile  same  point  arose  hi  the  subsequent  term,  in  a  writ  of  Meieditli  v. 
error  from  a  judgment  given  in  Wales.     The  court  held  the  limi-  Cro.Car.  244, 
tation  in  the  habendum,  to  the  use  of  the  grantees  and  the  heirs 

of  their  bodies,  to  be  as  a  limitation  of  the  land  itself,  being  all  to 
one  person  ;  as  if  it  had  been  said,  habendum  to  them  and  to  the 
heirs  of  their  bodies ;  and  not  like  the  case  in  Dyer,  186.  For  Ante,?,. 21. 
true  it  was,  when  the  estate  was  limited  to  one  or  two,  to  the  use 
of  others  and  their  heirs,  the  first  estate  was  not  enlarged  by  this 
implication,  and  the  use  could  not  pass  a  greater  estate.  But 
here,  when  the  grant  and  habendum  conveyed  the  estate,  and  the 
limitation  of  the  use  was  to  the  same  person,  that  shewed  the  in- 
tent of  the  parties,  and  was  a  good  limitation  of  the  estate;  for 
it  was  not  an  use  divided  from  the  estate,  as  where  it  was  limited 
to  a  stranger,  but  the  use  and  estate  went  together  ;  wherefore 
it  was  all  one  as  if  the  limitation  had  been  to  them  and  their 
heirs  of  their  bodies.  Sir  William  Jones  said  he  knew  many 
conveyances  had  been  made  in  this  manner,  and  twice  brought 
in  question,  and  adjudged  to  be  an  estate  tail. 

29.  It  was  held   by  Holt,  C.  J.  and  Powell,  in  a  subsequent  ("ii'b.  Hep.  16, 
case,  that  when  a  fine  was  levied,  or  a  feoffment  made,  to  a  man 

and  his  heirs,  the  estate  was  in  the  cognizee  or  feoffee,  not  as  an 
use,  but  by  the  common  law  ;  and  might  be  averred  to  be  so. 
This  doctrine  is  most  ably  discussed  by  Mr.  Booth,  in  an  opinion  Cases  and  O pin, 
on  the  following  case : — An  estate  was  conveyed  by  lease  and 
release  to  D,  C.  and  S.  and  their  heirs,  to  hold  unto  the  said  D, 
C.  and  S.  for  and  during  the  natural  lives  of  them  and  the  sur- 
vivor and  survivors  of  them.     The  question  was,  whether  they 

A  A    2 
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took  by  the  common  law,  or  by  the  statute  of  uses.     As  to  this 
point  Mr.  Booth  says, 

"  We  will  now  return  to  the  words  of  the  habendum  in  the  re- 
lease ;  taking  the  words,  *  to  the  use.'  The  habendum  stands 
literally  thus  ;  to  hold  unto  the  said  D.  and  his  companions, 
their  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  the 
said  D.  and  his  companions,  their  heirs  and  assigns,  for  and 
during  the  natural  lives  of  the  said  D.  and  his  companions,  and 
the  life  and  lives  of  the  survivor  and  survivors  of  them.  Here 
you  observe  the  use  limited  is  not  limited  to  any  person  different 
from  the  person  to  whom  the  estate  is  granted.  The  habendum 
is  to  D.  and  his  companions,  and  the  use  is  limited  to  D.  and 
his  companions  ;  so  that  the  es'ate  and  the  use  are  both  to  one 
and  the  same  person  ;  and  therefore  this  cannot  be  a  statute 
use,  for  the  seisin  doth  not  go  or  belong  to  one  person,  and  the 
use  to  another  person  ;  whereas  the  statute  requires  that  there 
should  be  a  standing  seised  by  some  third  person  or  persons  to 
Ante,  S.27.  the  use  of  somc  other  person.  And  that  case  of  Young  v.  Jen- 
kins is  express,  that  where  the  use  is  not  divided  from  the 
estate,  and  the  use  and  the  estate  go  together,  there  it  amounts 
only  to  a  limitation  of  the  estate,  and  consequently  is  not  a 
statute  use,  but  only  a  common  law  use.  And  if  at  this  day  a 
man  should  enfeoff  I.  S.  to  hold  to  the  said  I.  S.  and  his  heirs. 
Doe ij.  Passing-  to  the  use  and  behoof  of  the  said  I.  S.  and  his  heirs  for  ever, 
(J^^'s.  305."'  ^o  man  living  would  call  that  a  statute  use;  for  the  words 
would  import  no  more  than  the  words,  "  for  his  and  their  sole 
benefit  and  behoof ;"  and  would  only  serve  to  shew  in  how  am- 
ple and  beneficial  a  manner  the  feoffee  was  to  take  the  estate 
limited  to  him  by  the  habendum;  which  being  manifestly  an 
estate  at  common  law,  could  not  also  give  or  create  a  statute 
use.  The  words  of  Lord  Holt  in  the  case  of  Lord  Altham  v. 
Earl  of  Anglesey,  before  recited,  are  directly  in  point.  In  like 
manner  it  would  be,  if  there  were  a  feoffment  to  a  man  and  his 
assigns,  to  hold  to  that  man  and  his  assigns,  to  the  only  use 
and  behoof  of  him  and  his  assigns,  during  his  life  ;  that  would 
only  limit  an  estate  of  freehold  to  him  for  his  life,  at  common 
law  ;  and  not  be  the  limitation  or  creation  of  any  statute  use. 
It  would  be  the  same  in  the  case  of  a  feoffment  to  one  of  lands, 
to  hold  to  the  feoffee  and  his  heirs,  to  the  only  use  and  behoof 
of  the  feoffee  and  his  heirs,  during  the  lives  of  A.  B.  C.  D.  and 
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twenty  other  persons.  There  the  words  to  the  use  and  behoof 
would  pass  no  statute  use,  or  pass  any  thing  distinct  from  the 
estate  ;  whicli  estate  would  be  an  estate  at  common  law ;  and 
the  words  lo  the  use  and  behoof  would  serve  only  to  shew  the 
amplitude  of  the  estate  given  by  the  feoffment  ;  and  that  the 
feoffee  and  his  heirs  were  to  take  the  same  for  his  and  their  own 
benefit,  without  return  of  any  service  whatever  to  the  donor," 

30.  There  are,  however,  some  cases  where  the  same  person 

may  be  seised  to  a  use,  and  also  cestui  que  use.     Thus  if  a  man   liac.  R.  63. 

makes  a  feoffment  in  fee  to  one,  to  the  use  of  him  and  the  heirs  ^^* 

of  his  body  ;  in  this  case,  for  the  benefit  of  the  issue,  the  statute, 

according  to  the  limitation  of  the  uses,  directs  the  estate  vested 

in  him  by  the  common  law,  and  executes  the  same  in  himself, 

by  force  of  the  statute.     And  yet  the  same  is  out  of  the  words  of 

the  statute,  which  are, — "  To  the  use  of  any  other  person."    And 

here  he  is  seised  to  the  use  of  himself.     But  the  statute  has 

always  been  beneficially  expounded,  to  satisfy  the  intention  of 

the  parties,  which  is  the  direction  of  the  use,  according  to  the 

rule  of  law. 

31.  So  if  a  man  seised  of  lands  in  fee  simple  covenants  with  13  Rep.  56. 
another,  that  he  and  his  heirs  will  stand  seised  of  the  same 

land,  to  the  use  of  himself  and  the  heirs  of  his  body ;  or  to  the 
use  of  himself  for  life,  the  remainder  over  in  fee.  In  that  case, 
by  the  operation  of  the  statute,  the  estate  which  he  hath  at  the 
common  law  is  divested,  and  a  new  estate  vested  in  himself,  ac- 
cording to  the  limitation  of  the  use. 

32.  Lord  Bacon  says,  if  a  person  enfeoffs  I.  S.  to  the  use  of  Read.  64. 
I,  D.  for  life,  remainder  to  the  use  of  I.  S.  for  life,  remainder  to 

the  use  of  I.  N.  in  fee,  I.  S.  is  in  by  the  statute ;  because  the 
law  will  not  admit  fractions  of  estates.  So  if  a  person  enfeoffs  I.  S. 
to  the  use  of  himself  and  a  stranger,  they  shall  both  be  in  by  the 
statute,  because  they  cannot  take  jointly,  taking  by  several  titles. 
Like  law,  if  I  enfeoff  a  bishop  and  his  heirs,  to  the  use  of  him- 
self and  his  successors  ;  he  is  in  by  the  statute,  in  right  of  his  see. 

33.  [The  statute  27  Hen.  8.  c.  10.  enacts  that  where  one  or  Ante.s.3. 
more  persons  stand  seised  to  the  "  use,  trust,  or  confidence  of  i^ac.  Uses,47. 

Eure  I.  Howard, 
any  other   persons,  &c.   such   persons,  &,c.  that  have   the  use,  Pre.  Cha.  318. 

trust,  or  confidence  shall  be  adjudged  in  the  lawful  seisin,  estate,  ,u  LangTey!*'°° 

and  possession,"  &,c.      Hence  it  follows  that  where  lands  are   o^l^''' ^l^'-.u 

'  ...  Right  r.  Smith, 

conveyed  to  A  and  his  heirs  in  trust  for  B.  and  his  heirs,  the  i'^  East.  454. 
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III.  A  use  in 

esse. 

I  Rep.  126  a. 

Infra,  c.  4. 


The  statute 
then  tranhf'ers 
the  possession. 


Uac.  Road.  46. 
Cro.  Eliz.  46. 

1  Inst.  266  b. 


Gilb.  Uses,  230. 


Barker  v. 

Keate, 

Tit.  32.  c.  11. 


Saving  of  all 
former  estates. 


Vide  iiffra,  'Jit. 
39, 
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legal  estate  or  use  executes  in  B.  So  also  where  a  limitation  is 
to  A.  and  his  heirs,  to  the  intent  and  purpose  that  B.  and  his 
assigns  may  receive  and  take  a  rent-charge  for  his  life,  or  that 
he  and  his  assigns  may  receive  the  rents  and  profits  during  his 
life,  in  the  one  case  he  takes  the  legal  estate  for  life,  and  in  the 
other  a  legal  rent-charge.] 

34.  The  third  circumstance  necessary  to  the  execution  of  a 
use  by  this  statute  is,  that  there  should  be  a  use  in  esse,  in  pos- 
session, remainder,  or  reversion.  And  this  use  may  either  be 
created  by  an  express  declaration,  or  may  residt  to  the  original 
owner  of  the  estate,  or  arise  from  an  implication  of  law. 

35.  When  these  three  circumstances  concur,  the  possession 
and  legal  estate  of  the  lands,  out  of  which  the  use  was  created, 
is  immediately  taken  from  the  feoffee  to  uses,  and  transferred  by 
the  mere  force  of  the  statute  to  the  cestui  que  use.  And  the  sei- 
sin and  possession  thus  transferred  is  not  a  seisin  and  possession 
in  law  only,  but  an  actual  seisin  and  possession  in  fact :  not  a 
mere  title  to  enter  upon  the  land,  but  an  actual  estate. 

36.  Lord  Coke  appears  to  have  been  of  opinion,  that  by  a  con- 
veyance to  uses,  executed  by  the  statute,  only  a  freehold  in  law 
passed.  And  others  have  said  that  the  statute  only  transfers  a 
civil  seisin,  it  being  impossible  for  an  act  of  parliament  to  give 
an  actual  seisin  ;  therefore  that  an  entry  is  necessary  to  complete 
the  seisin.  It  has,  however,  been  found  that  the  admission  of  this 
principle  would  be  attended  with  dangerous  consequences;  it  is 
therefore  now  held  that  the  statute  transfers  the  actual  posses- 
sion ;  a  construction  fully  warranted  by  the  words  of  the  statute, 
which  are  "  every  person  having  a  use  shall  be  in  lawful  seisin, 
estate,  and  possession,  to  all  intents,  constructions,  and  purposes, 
in  the  law." 

37.  The  third  section  of  the  statute  contains  a  saving  "  to  all 
and  singular  those  persons,  and  to  their  heirs,  which  were  or 
thereafter  should  be  seised  to  any  use,  all  such  former  right,  title, 
entry,  interest,  possession,  rents,  customs,  services,  and  action, 
as  they  or  any  of  them  might  have,  to  his  and  their  own  proper 
use,  in  or  to  any  manors,  lands,  tenements,  rents,  or  heredita- 
ments, whereof  they  were,  or  thereafter  should  be,  seised  to  any 
other  use ;  as  if  the  said  act  had  not  been  made. 

38.  In  consequence  of  this  clause,  no  term  for  years  or  other 
interest  whereof  a  person,  to  whom  lands  are  conveyed  to  uses. 
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IS  possessed  in  his  own  right,  will  be  merged  or  destroyed  by  such 
conveyance. 

39.  A  husband  being  seised  in  fee,  made  a  lease  to  O.  and  S.  Clieyfiey's  case, 
in  secret  confidence,  for  the  preferment  of  his  wife.     Afterwards  2  And,  192. 
he  made  a  feofi'ment  to  O.  and  others,  of  the  same  lands  to  other 

uses.  It  was  decreed  in  the  Court  of  Wards,  by  the  advice  of 
Wray,  Anderson,  and  Manwood,  that  the  term  was  not  extin- 
guished by  the  feoffment,  by  reason  of  the  proviso;  and  because 
O.  had  the  lease  to  his  own  use,  it  was  not  extinguished  by  the 
feoffment,  which  he  took  to  the  use  of  another. 

40.  A.  demised   lands  to  B.  for  99  years;  afterwards  A.  by   Ferrers  i. 
bargain  and  sale  enrolled,  and  fine,  conveyed  the  same  lands  to  Cro.  .(a'c.  643. 
B.  and  others  and  their  heirs,  to  the  use  of  them  and  their  heirs,  ^  Mod!  107. 
to  the  intent  that  a  common  recovery  should  be  had  and  suffered 

against  them,  with  voucher  of  the  lessor,  to  the  use  of  a  stranger; 
all  which  was  done  accordingly.  The  question  was,  whether  the 
term  for  years  was  merged. 

Resolved,  that  the  term  still  subsisted  ;  for  although  it  was 
merged  by  the  union  of  the  estates,  till  the  recovery  was  suffered, 
yet  when  that  was  done,  tlie  uses  thereof  being  guided  by  the 
bargain  and  sale,  it  was  the  same  as  if  there  had  been  no  con- 
veyance ;  it  being  within  the  equity  and  intent  of  the  saving  in 
the  third  section  of  the  statute  of  uses  :  for  the  intention  of  that 
statute  was  not  to  destroy  prior  estates,  but  to  preserve  them. 
It  was  also  agreed  by  the  whole  court,  that  if  a  fine  or  feoffment 
had  been  levied  or  made  to  the  lessee  for  years,  his  term  would 
not  have  been  thereby  extinguished.  An  objection  was  made 
that  the  bargain  and  sale,  and  fine,  were  to  the  use  of  the  lessee 
for  years,  otherwise  he  could  not  have  been  tenant  to  the  free- 
hold ;  therefore  the  saving  in  the  statute  of  uses  did  not  extend 
to  this  case ;  but  it  was  answered  and  resolved,  for  the  former 
reasons,  that  the  term  was  saved  by  the  equity  of  the  statute. 

41.  The  saving  in  the  statute  of  uses  extends  to  those  cases 
where  the  inheritance  is  conveyed  by  lease  and  release. 

42.  Cook  let  to  Fountain  for  99  years ;  two  years  after  Cook  Cook  i. 
conveyed  the  inheritance  by  lease  and  release  to  Fountain  and  Bac.  Ab.Tit. 
another,  to  the  use  of  Cook  and  the  heirs  of  his  body,  with  divers  ^^^*^'  ^* 
remainders  over.     The  question  was,  whether  by  this  conveyance 

the  lease  for  99  years  was  merged  and  destroyed,  in  all  or  in  part. 
First,  it  was  agreed,  that  if  such  conveyance  to  uses  had  been  by 
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fine  or  feoffment,  it  would  not  have  been  destroyed,  but  would 
have  been  preserved  by  the  saving  in  the  statute  of  uses.  So 
likewise  it  was  admitted,  that  if  there  had  been  no  lease  for  a 
year,  but  the  release  had  been  inmiediate  to  the  lessee  for  99 
years,  to  such  uses,  in  this  case  also  the  lease  for  99  years  had 
been  preserved  by  force  of  that  statute  :  but  here  being  a  lease 
for  a  year  precedent,  it  was  argued  that  this  was  to  the  use  of 
the  lessee,  and  then  by  acceptance  thereof,  he  admitted  the 
lessor's  power  to  make  such  lease ;  and  by  consequence  before 
the  release  to  the  other  uses  came  to  take  place,  then  the  release 
after  could  not  revive  it :  it  was  also  said,  that  though  this  were  " 
all  one  conveyance,  yet  it  differed  from  a  feoffment,  for  it  would 
not  purge  a  disseisin,  nor  make  a  discontinuance :  that  if,  before 
the  release,  the  lessee  granted  a  rent  charge  or  made  a  lease  for 
half  a  year,  and  then  a  release  was  made  to  him  and  his  heirs  to 
such  uses,  yet  he  who  had  the  inheritance  would  have  no  remedy 
to  avoid  these  charges  but  in  Chancery. 

On  the  other  side  it  was  argued,  that  this  was  no  merger  of  the 
99  years'  term:  or  if  it  were,  yet  for  no  more  than  a  moiety  :  for 
the  reason  of  merger  and  extinguishment  was  not,  as  had  been 
argued,  the  party's  admittance  of  the  lessor's  power  to  make  a 
lease,    but  the  merger  was  effected   by  the  accession  of  the  im- 
mediate reversion  to  the  particular  estate  ;  therefore  a  new  lease 
by  the  lessor  to  his  lessee  was  not  a  merger  or  surrender  of  the  first 
term,  if  there  was  any  interposing  or  intermediate  term ;  yet,in  that 
case,  the  lessee  admitted  the  lessor's  power  to  make  the  lease 
presently,  as  much  as  in  the  other.     Then  if  the  union  and  ac- 
cession of  the  two  estates  were  the  cause  of  the  merger,  the 
qiKnitutn  of  the  thing   granted  would  be  the  measure  of  that 
ujcrger ;   by  consequence   the  first   lease  here  would  be  extin- 
guished, but  for  a  moiety  of  the  lands.     Secondly,  that  it  was 
not  extinguished  for  any  part,  for  the  term  was  saved  within  the 
letter,  or  at  least  within  the  equity,  of  the  statute  27  Hen.  8. 
c.  10.  s.  3. ;  for  the  intent  of  the  saving  therein  was  to  preserve 
the  balance  between  the  cestui  que  use  and  his  feoffees,  according 
to  the  rule  of  equity,  by  which  they  were  governed  before.     Now 
suppose  that  Fountain  had  a  lease  for  99  years  before  this  sta- 
tute, and  that  Cook  had  desired  him  to  accept  a  feoffment  to  his 
use;  without  doubt  the  Chancery  would  not  have  compelled  him 
to  assign,  till  the  99  years'  term  expired.     And  the  same  right 
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seemed  now  to  be  preserved  by  the  saving  ;   for  the  words  were 
general — "  All  that  shall  be  seised  to  any  use,"  not  all  tiiat  shall 
be  seised  by  feoffment  or  fine  :  so  that  the  seisin  to  use  was  the 
only  thing  the  statute  regarded,  not  by  what  sort  of  conveyance : 
that  lease  and  release  was  become  a  common  conveyance ;  and 
the  lease  being  expressly  said  to  be,  to  enable  the  lessee  to  accept  Vide  Tit.  32. 
a  release  to  other  uses,  should  not  be  construed  to  any  other  ^' 
intent,  or  to  be  to  his  own  use,  otherwise  tiian  to  enable  him  to 
accept  such  release.     Then  if  it  should  be  admitted  that  the 
lease  for  99  years  were  extinguished  by  the  lease  for  a  year,  yet 
by  the  release  it  was  revived ;  for  being  but  one  conveyance,  it 
was  within  the  equity  of  the  statute.     The  case  of  Ferrers  v.  Anie,s..\0. 
Fermor  was  stronger  j  and  yet  it  was  resolved  there,  that  though 
the  bargain  and  sale  had  destroyed  the  term  for  a  time,  yet  by 
the  recovery  it  was  revived  ;  because  then  but  one  conveyance 
ab  initio ;  so  here. 

No  judgment  appears  to  have  been  given:  but  Lord  C.  B. 
Gilbert  says  it  seemed  reasonable  that  the  lease  for  99  years 
should  not  be  merged,  or  at  least  but  for  a  moiety;  and 
even  in  that  case  equity  would  set  up  the  moiety,  or  the  whole 
term  auain. 
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CHAP  IV. 


Modtin  Doctrine  of  Uses. 


SiDCT,  1.  Construction  of  the  Statute. 
S.  Contingent  Uses. 
4.  Uses  arising  on  the  Execution 

of  Powers. 
1)    Conveyances  derived  from  tlie 
Statute  of  Uses. 
15.  Whether  the  Statute  extends 

to  Devises. 
19.  Resulting  Uses. 
35.  Uses  by  Implication. 
38.  No    Use  results    but    to    the 
Owner  of  the  Estate. 


Sect.  40.  Nor  against  the  intent  of  the 
Parties. 

44.  Which    may    be    proved   l>y 

parol  Evidence. 

45.  Nor    which    is    inconsistent 

with  the  Estate  limited. 
50.  Nor  on  an  Estate   Tail,  for 
Life  or  Years. 

54.  Nor  on  a  Devise. 

55.  What  Use  results  to  a  Te- 

nant 171  Tail. 


Section   I. 

Construciion  of  When  the  Statute  of  Uses  first  became  a  subject  of  discussion  in 
I  Rep.^"l29  b  ^^^  courts  of  law,  it  was  held  by  the  judges  that  no  uses  should 
be  executed  by  that  statute,  which  were  limited  against  the  rules 
of  the  common  law.  For  it  appeared  from  the  preamble  that  it 
was  the  intent  of  the  makers  of  the  act  to  restore  the  ancient  law, 
and  to  extirpate  and  extinguish  such  subtle  practised  feoffments, 
fines,  recoveries,  abuses  and  errors,  tending  to  the  subversion  of 
the  good  and  ancient  common  law  of  the  land.  So  that  it  was 
plain  this  act  was  never  intended  to  execute  any  use  which  was 
limited  against  the  rules  of  the  common  law  ;  the  object  of  it  was 
to  extinguish  and  extirpate,  not  the  feoffment,  fine,  or  recovery, 
for  these  were  laudable  and  good  conveyances  of  lands  and  tene- 
ments, as  in  effect  recited  in  the  beginning  of  the  preamble  ;  but 
those  uses,  which  were  abuses  and  errors,  therefore  mischievous, 
because  they  were  against  the  rules  of  the  common  law.  The 
statute  was  a  law  of  restitution,  namely,  to  restore  the  good 
ancient  common   law,  which   was   in  a   manner  subverted  by 
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ubusivc  and  erroneous  uses  ;  not  to  <rive  more  privilege  to  the 
execution  of  uses  than  to  estates  which  were  executed  by  the 
common  law. 

2.  The  Courts  have  so  far  adhered   to  this  construction  of  the    i  Fiep.  87  h. 
statute   that   the  same   technical    words   of  limitation  are  now 
required  in  the  creation  of  estates,  through  the  medium  of  uses, 

as  in  the  creation  of  estates  at  common  law.     But  in  many  other 

instances  this  doctrine  was   departed   from  ;  and  advantage  was 

taken  of  an  expression  in  the  statute  of  Uses,  in  order  to  support   l  Aik.59l. 

several   of   those    modifications    of   property    which    had    been 

allowed  by  the  Court  of  Chancery  in  declarations  of  uses  ;  when 

they  were  distinct  from  the  legal  estate. 

3.  The  statute  of  Uses  enacts  that  the  estate  of  the  feoff'ees  to  Contingent 

uses, 
uses  shall  be  vested  in  the  cestuis  que  use,"  atter  such  quality, 

manner,  form,  and  condition,  as  they  had  before  in  or  to  the  use, 
confidence  or  trust  that  was  in  them."  Now  the  Court  of  Chan-  /i/ae,c.2.s.37. 
eery  having  permitted  a  limitation  of  a  use  in  fee  or  in  tail  to 
arise  m/"M^«/o,  without  any  preceding  estate  of  freehold  to  sup- 
port it ;  and  also  that  a  use  might  change  from  one  person  to 
another,  by  matter  ex  post  facto,  though,  the  first  use  were  limited 
in  fee;  the  courts  of  law,  in  process  of  time,  admitted  of  limita- 
tions of  this  kind,  in  conveyances  to  uses;  and  held  that  in  such 
cases  the  statute  would  transfer  the  possession  to  the  cestui  que 
use  after  such  quality,  form,  and  condition,  as  he  had  in  the  use. 
An  account  of  the  nature  of  these  limitations  will  be  given  in 
Title  XVI.    Remainder. 

4.  By  the  rules  of  the  common  law,  no  restriction  or  qualifica-  Uses  arising  on 

,  ,  ,  ,  ,  r   1        1  i  the  execution  of 

tion  could  be  annexed  to  a  conveyance  or  lands,  except  a  con-  powers, 
dition.  In  consequence  of  this  principle,  a  fine  or  feoffment,  l  Inst.  237.  a. 
with  a  power  of  revocation  annexed  to  it,  was  void  at  common 
law  ;  because  the  fine  or  feoffment  transferred  the  whole  property 
and  right  of  disposal  to  the  cognizee  or  feoffee ;  therefore  the 
power  of  revocation  being  repugnant  to  the  force  and  effect  of 
the  preceding  words,  was  void.  Besides  the  admission  of  such 
a  clause  would  have  introduced  a  double  power,  vested  in  dif- 
ferent persons,  over  the  same  property  ;  which  was  contrary  to 
the  rules  of  the  common  law. 

6.  We  have,  however,  seen  that  before  the  statute  of  Uses,  if 
a  feoffment  was  made  to  uses,  the  feoffor  might  reserve  a  power,  J»»te,c.2.s.o8. 
either  to  himself,  or  to  some  other  pel  son,  to   revoke  the  uses 
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declared  on  the  feofl'ment,  and  to  appoint  the  feoffees  to  stand 
seised  to  other  uses.  The  principle  on  which  uses  were  origi- 
nally founded  being,  that  the  feoffee  to  uses  was  bound  in  con- 
science to  pursue  the  directions  of  the  feoffor,  this  obligation  was 
equally  binding,  whether  the  agreement  was  that  the  feoffor 
should  receive  the  rents  and  profits  himself,  or  some  stranger; 
or  whether  they  were  to  be  paid  in  such  manner  as  the  feoffor, 
or  any  other  person  to  whom  he  delegated  his  power,  should  at 
any  future  time  appoint. 

6.  Now,  as  the  statute  of  Uses  vests  the  legal  estate  in  the 
cestui  que  use,  after  such  quality,  manner  and  form,  as  he  had  in 

1  Inst.  237.  a.  the  use  ;  the  courts  of  law  concluded  that  in  all  conveyances  to 
uses,  a  power  might  be  reserved  of  revoking  a  former  limitation 
of  a  use,  and  of  appointing  a  new  use  to  some  other  person. 

7.  In  an  opinion  of  the  late  Mr.  Booth,  which  has  been  pub- 
lished by  Mr.  Hilliard  at  the  end  of  Sheppard's  Touchstone,  is 
the  following  account  of  contingent  uses  and  powers : — "  By  the 
old  law,  no  fee  simple  could  be  limited  upon  or  after  a  fee  simple  : 
but,  since  the  Statute  of  Uses,  executory  fees  by  way  of  use  have 
not  only  been  allowed,  but  are  become  frequent,  in  all  convey- 
ances operating  by  way  of  transmutation  of  possession.  The  uses 
are  served  out  of  the  seisin  of  the  feoffees,  grantees,  releasees, 
&c.  In  all  future  or  executory  uses  there  is,  the  instant 
they  come  in  esse,  a  sufficient  degree  of  seisin  supposed  to  be 
left  (a)  in  the  feoffees,  grantees,  8cc.  to  knit  itself  to  and  support 
those  uses  ;  so  as  that  it  may  be  truly  said  the  feoffees  or  gran- 
tees stand  seised  to  those  uses  ;  and  then,  by  force  of  the  statute, 
the  cestui  que  use  is  immediately  put  into  the  actual  possession. 
It  is  wholly  immaterial  how,  or  by  what  means,  the  future  use 
comes  in  esse :  whether  by  means  of  some  event  provided  for,  in 
case  it  happened  in  the  creation  of  the  uses,  which  event  may  be 
called  the  act  of  God  ;  or  by  means  of  some  work  performed  by 
any  certain  person,  for  which  provision  was  likewise  made  in  the 
creation  of  the  uses,  which  may  be  called  the  act  of  man.  In 
either  case  the  statute  operates  the  same  way ;  for  the  instant 
the  future  use  comes  in  esse,  either  by  the  act  of  God  or  the  act 
of  man,  the  statute  executes  the  possession  to  the  use,  and  the 


(a)  [This  observation  involves  the  doctrine  of  Scinlilla  Juris,  which  is  discussed  in 
a  future  page.     Vol.  II.  Title,  lb.  ch.  5,  6,  7,  &c.] 
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cestui  que  itse  is  deemed  to  have  the  same  estate  in  the  land,  as  is 
marked  out  in  the  use,  by  the  deed  that  created  it.  When  the 
use  arises  from  an  event  provided  for  by  the  deed,  it  is  called  a 
future,  a  contingent,  an  executory  use  :  when  it  arises  from  the 
act  of  some  agent  or  person  nominated  in  the  deed,  it  is  called  a 
use  arising  from  the  execution  of  a  power.  In  truth,  both  are 
future  or  contingent  uses,  till  the  act  is  done;  and  afterwards 
they  are,  by  the  operation  of  the  statute,  actual  estates.  But  till 
done,  they  are  in  suspense,  the  one  depending  on  the  will  of 
heaven,  whether  the  event  shall  hap[)en  or  not;  the  other  on  the 
will  of  man." 

8.  If  a  person  conveys  his  estate  by  lease  and  release  to  trus- 
tees and  their  heirs,  to  the  use  of  himself  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  and  inserts  a  proviso  in  the  re- 
lease that  it  shall  be  lawful  for  him,  at  any  future  time,  to  re- 
voke these  uses,  and  to  declare  new  ones  ;  and  that  immediately 
upon  such  revocation  and  new  declaration  the  trustees  shall 
stand  seised  of  the  lands  to  the  use  of  such  persons  as  the  settlor 
shall  appoint;  this  is  a  power  of  revocation  and  appointment. 
As  soon  as  it  is  executed,  the  uses  originally  limited  cease,  and 
a  new  use  immediately  arises  to  the  person  named  in  the  appoint- 
ment, for  such  estate  as  is  given  to  him  by  it  ;  and  the  statute 
transfers  the  legal  estate  to  such  appointee,  who  by  that  means 
acquires  the  actual  seisin  and  possession. 

The  nature  of  revocations  and  appointments  to  uses  will  be  ex-  Tit.  32.  c.  13. 
plained  hereafter. 

1).  Lord  Bacon  says,  the  chief  object  of  the  Statute  of  Uses  Conveyances 
was  to  destroy  all  those  secret  conveyances  to  uses  which  had  statute  of  uses. 
been   so  nnich   complained   of. — "  The  principal   inconvenience  Read.  33. 
(says   he)   whicli    is  radix  malorum,  is  the  diverting   from   the 
groimds  and  principles  of  the  common  law,  by  inventing  a  mean 
to  transfer  lands  and  inheritances  without  any  solemnity  or  act 
notorious  ;  so  as  the  whole  statute  is  to  be  expounded  strongly  to- 
wards the  extinguishment  of  all  conveyances,  whereby  the  free- 
liold  or  inheritance  may  pass,  without  any  new  confections  of 
deeds,  executions  of  estate,  or  entries." — It  is  therefore  some- 
what singular  that  this  statute,  instead  of  having  had  that  effect, 
has  on  the  contrary  given  rise  to  several  new  modes  of  trans- 
ferrin"' lands,  unknown  to  the  simplicity  of  the  common  law,  and 
of  a  more  secret  nature  than  feoffments  to  uses :  so  that,  notwith- 
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I  Atk.  591.  standing-  the  great  caution  with  which  this  statute  was  made,  it 
has  not  answered  the  intention  of  tiie  Legislature. 

I?e;iil.39.  10.  Lord  Bacon  has,  however,  clearly  proved,  that  the  inten- 

tion of  the  statute  was  only  to  destroy  the  estate  of  the  feoffee  to 
uses,  by  transferring  it  to  the  persons  who  were  entitled  to  the 
use;  and  not  to  destroy  the  form  of  tiie  conveyance  to  uses. 
I.  Because  the  words  of  the  statute  are,  "  Where  any  person  is 
seised,  or  hereaj'te?'  shall  be  seised  to  any  use,"  &c.  II.  In  the 
same  session  in  which  this  statute  was  made,  it  was  enacted,  that 
all  bargains  and  sales  to  uses  should  be  enrolled  ;  which  proved 
the  intention  of  the  Legislature,  to  leave  the  form  of  the  convey- 
ance, with  the  addition  of  a  farther  ceremony.  III.  By  the 
twelfth  section  of  the  statute,  it  was  provided  that  the  king 
should  not  take  any  primer  seisin,  or  other  feudal  profits,  on  ac- 
count of  any  estate  which  should  be  executed  by  means  of  the 
statute,  till  the  1st  of  May,  1536.  But  that  he  should  take  the 
feudal  profits  for  all  uses  which  should  become  executed  by  the 
statute  after  that  time. 

11.  But  whatever  might  have  been  the  intention  of  the  Legis- 
lature in  passing  this  statute,  it  is  certain  that  it  has  given  rise 
tO' several  new  sorts  of  conveyances,  which  operate  contrary  to 
the  rules  of  the  common  law  :  for  it  being  soon  observed  that 
there  was  nothing  in  the  statute  to  prevent  the  raising  of  Jises, 
but  only  a  jjrovision  that  when  a  use  was  raised,  the  possession 
of  the  land  should  be  transferred  to  such  use,  it  was  only  neces- 
sary to  raise  a  use,  and  the  legal  seisin  and  estate,  together  with 
the  actual  possession,  became  immediately  vested  in  the  cestui 

-4)((e, c. 3. S.35.  (jif(;  n^f,^  without  lively  of  seisin,  entry,  or  attoinmcnt. 

12.  In  consequence  of  this  doctrine,  it  became  customary  to 
r^ise  a  use  to  the  person  to  whom  the  lands  were  intended  to  be 
conveyed,  and  then  the  statute  transferred  the  possession  to  the 
cestui  que  use.  This  was  done  in  two  different  ways  ;  first,  by  a 
conveyance  which  only  transferred  a  use,  and  whicli  is  said  to 
operate  without  any  transmutation  of  possession,  because  the 
alteration  of  the  legal  seisin  is  eftected  by  the  mere  0|)eration  of 
the  statute.  There  are  two  modes  of  conveyance  which  operate 
in  this  manner:  a  bargain  and  sale  to  uses,  and  a  covenant  to 
stand  seised  to  uses;  of  which  an  account  will  be  given  in  Title 

(:.9&io.         XXXU.Deed. 

13.  The  second  mode  of  conveying  lands  through  the  medium 
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of  uses,  is  effected  in  the  following  manner  :  The  legal  estate  and 
possession  is  transferred  by  a  feoffment,  fine,  or  recovery,  (a)  to 
some  indifferent  person,  who  stands  in  the  place  of  the  ancient 
feoffee  to  uses;  a  deed  is  then  executed,  reciting,  that  by  such 
feoffment,  fine,  or  recovery,  the  lands  have  been  transferred  to 
A.  II.,  and  declaring  that  such  feoffment,  fine,  or  recovery  shall 
enure  and  operate,  and  tliat  the  feoffee,  cognizee,  or  recoveror  in 
such  feoffment,  fine,  or  recovery,  shall  be  seised  of  sucii  lands,  to 
the  use  of  a  third  person.  Or  else  a  deed  is  first  executed,  re- 
citing that  a  fine  or  recovery  is  intended  to  be  levied  or  suffered, 
or  covenanting  to  levy  a  fine  or  to  suffer  a  recovery,  and  de- 
claring that  these  assurances,  when  completed,  shall  enure  to  the 
use  of  a  third  person. 

14.  In  both  these  cases  a  use  arises  out  of  the  seisin  of  the 
feoffee,  cognizee,  or  recoveror,  to  the  person  to  whom  such  use 
is  declared,  and  the  statute  immediately  transfers  to  that  use  the 
legal  estate  and  actual  possession.  These  latter  assurances  are 
said  to  operate  by  transmutation  of  possession,  (6)  because  the 
legal  seisin  and  estate  is  first  transferred  by  some  common  law 
conveyance  or  assurance.  They  are  usually  called  deeds  to  lead 
or  declare  the  uses  of  a  fine  or  recovery  ;  and  will  be  treated  of 
in  Title  XXXII.  Deed. 

15.  As  the  Statute  of  Uses  preceded  the  Statute  of  Wills,  the  whetiienhe 
former  has  been  said  not  to  extend  to  devises  to  uses.     It  is  how-  f ''',"'''•  *''^^"*^' 

to  devises. 

ever  observable  that  the  words  of  that  statute  are, — "  Where  any 
person,  &.c.  is  seised  to  the  use  of  any  other  person  by  reason  of 
any  bargain,  sale,  &,c.  will,  or  otherwise."  Now,  though  at  the 
time  when  the  statute  was  made,  the  word  will  could  only  apply 
to  wills  of  lands  then  devisable  by  custom,  yet  when  the  statute 

(a)  [Before  the  recent  stat.  3  &  4  Will.  4.  c.  74.] 

(t)  [To  the  fine,  feoffment,  and  recovery  may  be  ad;led  the  ordinary  conveyances  of 
Lease  and  Release,  and  Grant,  both  of  vthicli  operate  by  transmutation  of  possession  or 
seisin  ;  the  author  treats  of  them  in  Vol. IV'.  Title  Deed.  ch.  4.  s.  33.  and  ch.  11. 

The  student  is  referred  to  the  two  tables  in  the  following  note,  which  may 
assist  him  in  understanding  the  effect  of  the  statute  of  uses,  in  the  various  forms 
of  conveyance  which  do,  and  which  do  not  operate  by  transmutation  of  possession 
or  seisin  ;  the  intention  being,  in  the  following  example  (Table,  No.  1.),  that,  under 
each  of  these  modes  of  conveyance,  the  seisin  should  be  transferred  to  A.,  the  use  or 
legal  estate  to  B.,  and  the  trust  estate  or  equitable  ownership  to  C,  so  that  they 
may  take  the  sime  iuterest,  or  stand  in  the  same  character  in  each  conveyance. 

In  the  table  No.  2.  the  student  will  see  the  different  effects  of  the  statute 
upon  the  interests  of  the  jiersons  taking   under  a   limitation  to    A.   and  his  heirs,  to 
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of  wills  passed,  the  word  wi/l  in  the  statute  of  uses  became  appli- 
cable to  wills,  or  rather  to  devises,  of  all  the  lands  over  which  a 
testamentary  power  was  given. 


the  use  of  B.  and  his  heirs,  to  the  use  of  or  in  trust  for  C.  and  liis  heirs,  l)y  a 
declaration  of  the  uses  of  a  fine  or  recovery,  by  a  feoffment,  lease  and  release,  grant, 
bargain  and  sale,  covenant  to  stand  seised,  and  an  appointment.] 


No.  1. 


In  order    to  give 


In  a  Fine 


Recovery, 


A.  the  seisin, 


B.  the  use  or  legal.C.  the  trust  estate 
or   equitable 
ownership. 


A.    must   be    made 
Conuzee, 


Ilecoveror, 


FeoiFment, 


Lease   and    Re- 
lease, 


Grant, 


Bargain    and    } 
Sale,  S 


Covenant    to     ) 
stand  seised,  j 


Appointment. 


FeoflTee, 


Releasee,  who  is  of 
course  the  lessee 
or  bargainee  for 
a  year. 


Grantee, 


B. 

Cestui-qui  nse  by 
the  deed  leading 
or  declaring  the 
uses  of  the  tine 


C. 

Cestui-qui  trust. 


the    same     of    the  the  same  as  above 
recovery. 


Cestui-qui  use. 


Bargainor. 


Covenantor, 


I'he  Releasee, 
grantee,  &c.  to 
uses  in  tlie  deed 
creating  thepower 
of  appointment 


Bargainee. 


Covenantee    being 
cestui-qui  use. 


Appointee. 


Cestui-qui  trust. 


a  S 
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16.  In  a  case  in  2  8c  3  Phil,  and  Mary,  it  is  said  tliat  devises  of  i^ycr  1-27.  a. 
land  in  use  have  been  common.     In  23  Ehz.  it  was  agreed  by  the   e,  riartop's 
Court  of  Wards,   that  a  devise  mi;^ht  be   to  the  use  of  another  ;    ^Teon.253. 
and  Lord  Coke  is  there  reported  to  have  been  of  opinion,  that 
the  son  of  a  devisor  takes  by  descent,  when  the  cestui  (jue  use,  to 
whom  the  hind  is  devised,  refuses  the  use  ;  for  the  devisee  can- 
not take  it  to  iiis  own  use,  because,  if  the  use  be  void,  the  devise 
is  also  void.     In  the  case  of  Broughton  v.  Langley,  which  will   j^^  323. 
be  stated  in  the  next  Title,  it  was  agreed  that  a  devise  may  be 


No.  2. 


To  A.  and  his  heirs. 

To   the   use  of  B. 
and  his  heirs. 

To  the  use  of,   or  ic 
trust  for  C.    and 
his  heirs. 

ssion. 

In  a    ■>. 

Fine     j 

I   declared 
1'      so  to 

Reco-  !     enure. 

very.  J 

A.  will  take  the 
use. 

B. 

nothing. 

C. 
the  equitable  fee. 

o 

°: 

o 

A.  will    take   the 
same  as  above. 

B. 

nothing. 

C. 

same  as  above. 

o 

Feoffment. 

A.  will  take  the 
seisin. 

B. 

the  use. 

C. 

same  as  above. 

3 
S 

a 

n 

Lease  and  Re-  } 
lease.               I 

the  same 

as 

above. 

to 
a, 

Grant. 

the  same 

as 

above. 

O 

Bargain      and  ) 
Sale.              S 

A.  will  take  the 
use. 

H. 

nothing. 

C. 

the  equitable  fee. 

perating  by  transmu- 
on   of  seisin   or  pos- 
ion. 

Covenant    to    ^ 
stand  seised.  5 

the  same 

as 

above. 

Appointment. 

the  same 

as 

above. 

*j   rt   « 

i5 

The    preceding    Tables    were    inserted    by   the    Editor   in   his  edition  of  Walkin's 
Principles.  1831,  pp.  233,  234, 
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to  the  use  of  another  ;  and  the  use  will  be  executed,  if  the  intent 
Pa.  281.  of  the  devisor  appear.     In  Gilbert's  Uses,  it  is  also  said  that  a 

devise  may  be  made  to  a  use. 

17.  In  the  case  of  an  immediate  devise  to  uses,  as  a  devise  to 
the  use  of  A.  for  life,  remainder  to  the  use  of  B.  in  tail,  it  is  ad- 
mitted tliat  the  remainder  cannot  take  effect  by  way  of  use,  be- 

Tit.  16.  c. 5.  cause  there  is  no  seisin  to  serve  the  use.  But  in  the  case  of  a 
devise  to  A.  and  his  heirs,  to  the  use  of  B,  for  life,  remainder  to 
the  first  and  other  sons  of  B.  in  tail,  there  is  no  reason  why  the 
seisin  of  A.  should  not  be  deemed  sufficient  to  support  the  uses 
to  the  sons  of  B. 

18.  In  opposition  to  this  doctrine,  a  note  to  an  opinion  of  the 
Collect.  Jur.        late  Mr.  Booth's  has  been  published,  in  which  it  is  said  that  the 

statute  of  uses  does  not  operate  on  a  devise  to  uses.     This  note 
is  not  annexed  to  the  original  opinion,  which  was  in  the  posses- 
1  Inst.  271. b.      sion  of  the  late  Mr.  Hilliard,  though  it  is  said  by  Mr.  Butler  to 
n.  1.  s,3.5.        Y)e  annexed  to  two  copies  of  the  opinion  made  immediately  under 
the  eye  of  Mr.  Booth,  and  delivered  by  him  to  the  persons  in 
whose  custody  they  are,  and  also  in  a  copy  of  it  bequeathed  by 
Mr.  Booth  to  Mr.  Holliday.     Admitting  the  authenticity  of  this 
note,  and  the  great  authority  to  which  Mr.  Booth's  opinions  are 
justly  entitled  ;  yet,  as  it  has  been  an  universal  practice  for  the 
two  last  centuries  to  devise  lands  to  trustees  and  their  heirs,  to 
various  uses,  with  several  powers,  in  the  same  words  as  arc  used 
in  declarations  of  uses  on  fines  and  recoveries  ;  it  would  be  ex- 
tremely dangerous  at  this  time  to  question  the  operation  of  the 
statute  of  uses  in  such  cases,  (a) 
Kesulting  uses.        19-  Before  tlie  statute  of  Uses,  if  a  person  had  conveyed  his 
lands  to  another,  without  any  consideration,  or  declaration  of  the 
Dyer  186.  b.       uses  of  such  Conveyance,  he  became  entitled  to  the  use  or  per- 
il Mod.  182.      j^ancy  of  the  profits  of  the  lands  thus  conveyed.     This  doctrine 
was  not  altered  by  that  statute ;   and,   therefore,   it  became  an 
established  principle,  that  where  the  legal  seisin  and  possession 
of  lands  is  transferred  by  any  common  law  conveyance  or  assur- 
ance, and  no  use  is  expressly  declared,  nor  any  consideration  or 

(a)  [In  the  construction  of  wills  the  intention  of  the  testator  must  be  the  guide,  and 
it  is  now  well  settled,  that  if  it  be  apparent,  from  the  technical  penning  of  the  devise, 
that  the  testator  intended  tobring  the  statute  of  27  Hen.B.c.  10.  into  operation,  effect  will 
be  given  to  th;it  intention,  and  the  uses  will  be  executed  in  the  will  as  if  they  were  limit- 
ed by  deed.     1  Vern.  79.  415.  2  Salk.  679.  2  Atk.  573.  2  P.  Will.  134,] 
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evidence  of  intent,  to  direct  the  use  ;  such  use  shall  result  back 
to  the  original  owner  of  the  estate ;  for  where  there  is  neither 
consideration,  nor  declaration  of  uses,  nor  any  circumstance  to 
shew  the  intention  of  the  parties,  it  cannot  be  supposed  that  the 
estate  was  intended  to  be  given  away. 

20.  In  consequence  of  this  jn'inciple,  Lord  Coke  has  laid  it  l  Tnst.  23.  a. 
down  as  a  rule — "  That  so  much  of  the  use  as  the  owner  of  Dyer  lec.  a. 
the  land  does  not  dispose  of,  remains  in  him."     So  that  where  a 

person  seised  in  fee  simple  [before  the  recent  stat.  3  &  4  Will.  4. 
c.  74.],  levied  a  fine,  or  suffered  a  recovery,  without  any  conside- 
ration, or  declaration  of  the  uses  to  which  it  should  enure,  the  use 
resulted  back  to  himself;  and  the  statute  immediately  transferred 
the  legal  estate  to  such  resulting  use  ;  by  which  means  he  was 
seised  in  fee  simple  in  the  same  manner  as  he  was  before.  If 
any  particular  uses  were  declared,  so  much  of  the  old  use  as  was 
not  declared  to  be  vested  in  some  other  persons,  resulted  back  to 
the  original  owner. 

21.  Thus,  where  a  man  made  a  feoffment  to  the  use  of  such  Sh-E.  Clere's 

case,  6  Rep. 
person  or  persons,  and  for  such  estate  and  estates,  as  he  should   17.  b. 

appoint  by  his  will ;  it  was  resolved  that  the  use  resulted  to  the 

feoffor  till  he  made  an  appointment. 

22.  So  where  a  person  made  a  feoffment  to  the  use  of  himself,  jyooJl^fff  v. 

'  Drury,  Cro. 

and   his   intended    wife,    after   their   marriage;    it   was    deter-  Eliz.  439. 
mined  that  the  use  resulted  to  the  feoffor  and  his  heirs,  till  the 
marriage. 

23.  In  an  ejectment  tried  before  Lord  Chief  Baron  Parker,  Armstrong  v. 
this  short  case  was  reserved  for  the  opinion  of  the  Court.     A.  B.,  2  Wils.  il.  19. 
being   in    posssession  of   the  lands  in   question,   levied  a  fine 

sur  cuiiusatis  de  droit  come  ceo,  &.c.  to  the  conusee  and  his  heirs, 
without  any  consideration  expressed  ;  and  without  declaring  any 
use  thereof:  nor  was  it  proved  that  the  conusee  was  ever  in  pos- 
session. So  that  the  single  question  was,  whether  the  fine 
should  enure  to  the  use  of  the  conusor,  or  to  that  of  the  conusee. 
After  two  arguments,  the  Court  gave  judgment  for  the  plaintiff, 
who  claimed  as  heir  of  the  conusor  ;  and  said,  that  in  the  case 
of  a  fine  come  ceo,  &c.  where  no  uses  were  declared,  whether  the 
conusor  were  in  possession,  or  the  fine  were  of  a  reversion,  it 
should  enure  to  the  old  uses,  and  the  conusor  should  be  in  of 
the  old  use.  That  in  the  case  of  a  recovery  suffered,  the  same 
should  enure  to  the  use  of  him  who  suffered  it  (who  was  com- 

B  n  2 
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monly  the  vouchee),  if  no  uses  were  declared.  So  in  this  case 
the  ancient  use  was  in  the  conusor  at  the  time  of  levying  the 
fine;  for  it  seemed  to  have  been  long"  settled,  that  a  fine  without 
any  consideration,  or  uses  thereof  declared,  should  enure  to  the 
ancient  use,  in  whomsoever  it  was,  at  the  time  of  levying  the 
fine ;  and  as  it  was  here  in  the  conusor,  at  the  time,  the  judgment 
nuist  be  for  the  plaintiff. 

24.  Where  a  husband  and  wife  levied  a  fine  of  the  wife's 
estate,  without  any  sufficient  declaration  of  uses,  it  was  held  that 
the  use  resulted  back  to  the  wife  only ;  because  the  estate  in  the 
land  passed  only  from  her,  and  the  husband  joined  with  her  only 
for  conformity. 

25.  Where  a  person  levied  a  fine  of  his  estate  to  trustees,  to 
certain  uses,  and  did  not  declare  any  use  of  the  estate  during  his 
own  life,  it  would  result  to  himself. 

26.  A  fine  was  levied  to  the  use  of  trustees  for  700  years,  re- 
mainder to  other  trustees  for  300  years,  and  from  and  after 
the  death  of  the  cognizor,  to  tl)e  use  of  his  son  for  life,  remainder 
to  the  first  and  other  sons  of  such  son  in  tail.  It  was  resolved 
by  the  Lord  Keeper,  after  consideration  had  with  all  the  Judges, 
and  a  case,  that  as  the  cognizor  had  not  limited  away  the 
freehold  to  any  person  during  his  life,  it  resulted  back  to 
himself 

27.  Archdale  Palmer,  in  consideration  of  the  marriage  of  his 
son,  settled  an  estate  to  tlie  use  of  his  son  for  life,  remainder  to 
his  intended  wife  for  life,  remainder  to  the  first  and  other  sons 
of  the  marriage  in  tail,  remainder  to  the  heirs  male  of  the  body 
of  Archdale  Palmer,  remainder  over.  It  was  resolved,  that  as 
the  limitations  to  the  son,  and  his  first  and  other  sons,  might 
determine  during  the  life  of  Archdale  Palmer,  a  use  resulted  to 
him  for  life,  expectant  upon  the  determination  of  the  estates 
limited  to  his  son,  8cc. 

28.  But  where  the  use  is  expressly  limited  away  during  the 
life  of  the  grantor,  no  use  can  result  to  him. 

29.  A  person,  in  consideration  of  marriage,  conveyed  lands  to 
,  trustees,  to  the  use  of  himself  and  his  heirs  till  the  raarrriage, 

then  to  the  use  of  his  intended  wife  for  life  for  her  jointure,  re- 
mainder to  trustees  and  their  heirs  during  the  life  of  the  hus- 
band, in  trust  to  support  contingent  remainders,  but  to  permit 
the  husband  to  receive  the  rents  and  profits  during  his  life,  re- 
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mainder  to  the  first  and  otiicr  sons  of  the  marriage  in  tail  male, 
remainder  to  the  heirs  male  of  the  husband  by  his  then  intended 
wife,  remainder  over.  It  was  resolved  that  no  use  resulted  to 
the  husband,  because  there  was  an  express  estate  limited  to  the 
trustees  during  his  life. 

30.  The  use  will  result  according  to  the  estate  which  the  par-  2  Kep.  58.  a. 
ties  have  in  the  land.     Thus  if  there  were  two  joint  tenants,  and 

they  levied  a  fine  without  any  declaration  of  uses,  the  use  should 
be  to  them  of  the  same  estate  as  they  before  had  in  the  land. 
So  if  A.,  tenant  for  life,  and  B.  in  remainder  or  reversion,  levied 
a  fine  generally,  the  use  should  be  to  A.  for  life,  the  remainder 
or  reversion  to  B.  in  fee.  For  each  granted  that  which  he 
might  lawfully  grant ;  and  each  shall  have  the  use  which  the 
law  vested  in  them,  according  to  the  estate  which  they  conveyed 
over.  So  if  A.  seised  in  fee  of  an  acre  of  land,  and  he  and  B. 
levied  a  fine  of  it  to  another,  without  consideration,  the  use 
would  be  to  A.  only  and  his  heirs :  for  a  use,  which  is  but  a 
trust  and  confidence,  and  a  thing  in  equity  and  conscience,  shall 
be  by  operation  of  law  to  him  who  in  truth  was  owner  of  the 
land,  without  having  regard  to  estoppels  or  conclusions,  vyhich 
are  averse  from  truth  and  equity. 

31.  It  was  determined  in   a  modern  case,  where  a  fine  was  Rofei. ropham, 
levied  by  a  tenant  for  life,  together  with  the  remainder-man  in  tail,     °"='    ^^'  " 
and  the  reversioner  in  fee,  and  a  declaration  of  uses  was  exe- 
cuted by  the  tenant  for   life,  and   the  remainder-man   in   tail 

only,  that  the  use  of  the  reversion  in  fee  resulted  to  the  rever- 
sioner. 

32.  It  is  somewhat  doubtful,  whether  in  the  case  of  a  lease 

and  release,  without  any  declaration  of  uses,  the  use  results  to 

the  releasor,  for  reasons  which  will  be  stated  when  that  mode  of  Fi'/e Tit.  32.  c. 

11. 
conveyance  is  explained.     But  if  any  particular  use  is  declared 

on  a  lease  and  release,  the  residue  of  the  use  will  result  back  to 

the  releasor. 

33.  Where  the  same  use  is  limited  to  the  owner  of  the  estate,   i  inst.22.b. 
which  would  have  resulted  to  him  in  case  no  declaration  of  that 

use  had  been  made,  the  declaration  is  void ;  and  he  takes  it  as  a 
resulting  use. 

34.  Anthony  Mitford  being  seised  in  fee  of  the  estate  in  ques-  Read  ami  Aior- 
tion,  conveyed  the  same  to  the  use  of  his  eldest  son  and  his  wife,  [p^,'  (.',0  £ii"" 
and  the  heirs  male  of  the  body  of  his  son,  remainder  to  the  use  of  '^-i- 
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his  own  right  heirs.  It  was  resolved,  that  the  use  limited  to  the 
right  heirs  of  Mitford  was  the  ancient  use,  which  was  never  out 
of  him  ;  and  was  in  fact  a  reversion  in  him  to  grant  or  charge  ; 
and  would  descend  from  him  to  his  heir  if  it  had  not  been  men- 
tioned :  that  the  limitation  to  his  ricrht  heirs  was  therefore 
void,  (Jj)  being  no  more  than  what  the  law  had  already  vested  in 
him. 

35.  The  rule  that  so  much  of  the  use  as  the  owner  of  the  land 
does  not  dispose  of  remains  in  him,  takes  place  in  those  convey- 
ances, to  uses  which  operate  without  transmutation  of  posses- 
sion, as  in  covenants  to  stand  seised,  and  bargains  and  sales, 
where  the  use  arises  out  of  the  estate  of  the  covenantor  or  bar- 
gainor :  for  in  these  cases  so  much  of  the  use  as  the  covenantor 
or  bargainor  does  not  dispose  of  still  remains  in  him,  as  his  old 
estate;  and  is  called  a  use  by  implication. 

36.  A.  being  tenant  in  fee,  covenanted  to  stand  seised  to  the 
use  of  his  heirs  male,  begotten,  or  to  be  begotten  on  the  body  of 
his  second  wife.  It  was  determined  that  A.  took  an  estate  for 
life  by  implication :  for  the  limitation  being  to  the  heirs  of  his 
body,  &c.  and  it  being  impossible  for  him  to  have  any  such 
heirs  during  his  life,  as  nemo  est  hares  viventis,  the  use  was  un- 
disposed of  during  his  life,  consequently  remained  in  him. 

37.  It  follows  from  the  same  principle,  that  where  no  use 
arises  upon  a  covenant  to  stand  seised,  or  bargain  and  sale,  either 
for  want  of  a  sufficient  consideration,  or  for  any  other  cause, 
such  use  will  remain  in  the  covenantor  or  bargainor. 

38.  From  the  nature  of  resulting  uses,  and  uses  by  implica- 
tion, it  follows  that  they  can  never  arise  to  any  person  but  the 
original  owner  of  the  estate. 

39.  Husband  and  wife  levied  a  fine  of  the  wife's  estate  to  ihe 

(h)  [The  recent  statute  of  3  &  4  Will.  4.  c.  106.  s.  3.  materially  alters  the  law  Inthis 
respect,  so  far  as  regards  limitations  in  deeds  executed  after  the  31st  day  of  December, 
1833,  and  in  wills  of  testators  dying  after  that  day.  For  it  enacts,  that  when  any  land 
shall  have  been  limited  by  any  assurance  executed  after  the  said  day,  to  the  person  or 
to  the  heirs  of  the  person  who  shall  thereby  have  conveyed  the  land,  such  person  shall 
be  considered  to  have  acquired  the  same  as  a  purchaser  by  virtue  of  such  assurance,  and 
shall  not  be  considered  to  be  entitled  thereto  as  his  former  estate  or  part  thereof. 

In  respect  of  wills,  it  enacts,  that  when  any  land  shall  have  been  devised  by  any 
testator  (dying  after  the  said  day),  to  the  heir,  or  to  the  person  who  shall  be  the  heir  of 
such  testator,  such  heir  shall  be  considered  to  have  acquired  the  land  as  a  devisee 
and  not  by  descent.] 


Title  XI.   Use.  C/i.  IV.  5.39—44.  375 

use  of  the  heirs  of  the  body  of  the  husband  on  the  wife  begot- 
ten;  rcnminder  to  the  husband  in  fee.     It  was  resolved,  that  no  A„te, s.24. 
estate  resulted  to  the  husband,  because  the  lands  originally  be- 
longed to  the  wife.     This  judgment  was  affirmed  by  the  House 
of  Lords. 

40.  Where  there  is  any  circumstance  to  shew  the  intent  of  Nor  against  the 

.  intent  of  the 

the  parties  to  have  been  that  the  use  should  not  result,  it  will  re-  parties. 
main  in  the  persons  to  whom  the  legal  estate  is  limited. 

41.  A  recovery  was  suffered  by  one  Hummerston,  to  the  in-  iiummerston's 
tent  that  the  recoveror  should  make  an  estate  to  him  and  his  igu.'a.  n.9. 
wife  for  their  lives,  remainder  to  their  eldest  son  in  tail,  &,c.     It 

was  agreed  by  the  Court,  that  after  the  recovery  suffered,  the 
recoverors  should  be  seised  to  their  own  use  ;  for  if  they  were 
seised  to  the  use  of  Hummerston,  then  they  could  not  make  the 
estate.  But  Southcot  and  Wray  said  they  ought  to  do  this  in 
convenient  time,  otherwise  the  use  would  result  to  Hummerston. 

42.  A  fine  was  levied,  and  an  indenture  made  to  declare  the  ^'''^'"• 
uses  of  it ;  the  words  of  which  were,  "  the  fine  was  levied  to  the 
intent  that  they  should  make  an  estate  to  him  whom  J.  E.  the 
father  (who  was  the  cognizor,)  should  name."     And  there  was  a 
proviso  at  the  end  of  the  indenture,  that  the  cognizee  should  not 

be  seised  to  any  other  use,  except  unto  that  use  specified.  It 
was  holden  by  all  the  justices,  that  the  lands  should  be  to  the 
use  of  the  cognizees  themselves,  immediately  as  above :  that 
after  the  nomination,  they  should  be  seised  to  the  use  of 
whomever  he  named ;  and  if  J.  E.  died  without  nomination, 
then  the  law  would  settle  the  use  in  his  heir. 

43.  A  feoffment  was  made  by  A.  upon  condition  to  re-convey  winnington's 
to  A.  for  life,  remainder  to  the  eldest  son  of  A.  in  fee.     It  was  cent.6.  Ca.44. 
resolved,  that  no  use  resulted  to  A. ;  for  if  so,  then  the  estate    n^'e  A'^''^'"  ''• 

'  '  Anglesey. 

would  vest  bv  the  Statute  of  Uses,  and  the  feoftee  could  not  Thrustout  v. 

Peake,  Tit.  36. 

make  an  estate  to  A.  and  to  his  son.  c.  2. 

44.  As  resulting  uses  depend  upon  the  intention  of  the  par-  which  may  be 
ties,  parol  evidence  is  admissible  to  shew  what  the  intent  was  :   evidence'. 
and  the  clause  in  the  statute  of  Frauds,  requiring  that  declara-  Roer.  Popliam, 
tions  of  trusts  and  confidences,  which  is  held  to  include  uses,   n  Mod.  214. 
should  be  made  by  some  writing,  signed  by  the  party,  extends,    ^it'32.c.  3. 
in  cases  of  conveyances  to  uses,  to  third  persons  only ;  not  to 

the  persons  conveying,  or  those  to  whom  lands  are  conveyed  to 
uses. 
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45.  Where  a  use  is  expressly  limited  to  the  owner  of  the 
estate,  he  will  not  be  allowed  to  take  any  resulting  or  inijjlicd 
use,  inconsistent  with  the  use  liniited  to  him. 

46.  At  a  moot  in  Lincoln's  Inn  Hall,  Mr.  Noy  put  this  differ- 
ence : — If  a  man  makes  a  feoffment  in  fee  to  the  use  of  himself 
for  life,  the  fee  simple  remains  in  the  feoffees,  for  otherwise  he 
will  not  have  an  estate  for  life,  according  to  his  intention  :  but  if 
the  use  be  limited  to  himself  in  tail,  it  is  otherwise ;  for  both 
estates  may  be  in  him. 

47.  It  was  held  in  the  Court  of  Wards  by  Popham  and  An- 
derson, in  the  argument  of  the  Earl  of  Bedford's  case,  that  if  A. 
makes  a  feoffment  to  the  use  of  himself  for  40  years,  and  does 
not  limit  any  other  estate,  the  fee  will  not  result,  but  will  remain 
in  the  feoffees;  for  otherwise  the  term  would  be  merged. 

48.  One  Savage  being  seised  in  fee,  conveyed  his  estate,  by 
lease  and  release,  to  trustees  and  their  heirs,  to  the  use  of  him- 
self for  99  years,  remainder  to  trustees  for  25  years,  remainder 
to  the  heirs  male  of  his  own  body.  It  was  determined  that  no 
use  for  life  resulted  to  Savage,  because  that  would  be  inconsistent 
with  the  term  of  99  years  expressly  limited  to  him. 

49.  A.,  by  a  settlement  made  on  his  marriage,  conveyed  cer- 
tain lands  to  the  use  of  himself  for  99  years,  if  he  so  long  lived, 
and  after  to  the  use  of  trustees  for  200  years,  remainder  to  the 
use  of  the  heirs  male  of  his  own  body,  remainder  to  his  own 
right  heirs.  Upon  a  case  referred  to  the  Judges  of  the  Court  of 
Common  Pleas,  from  the  Court  of  Chancery,  they  held  that  no 
estate  of  freehold  could  result  to  A.  for  his  life,  because  another 
estate,  viz.  for  99  years,  if  he  so  long  lived,  was  expressly 
limited  to  him,  which  would  be  inconsistent  with  a  resulting 
estate  of  freehold. 

50.  The  doctrine  of  resulting  uses  only  extends  to  those  cases 
where  an  estate  in  fee  simple  passes  :  for  if  a  person  conveys  an 
estate  to  another  in  tail,  without  any  consideration,  or  declara- 
tion of  uses,  no  use  will  result  to  the  donor,  and  consequently 
the  donee  will  hold  to  his  own  use  ;  because  by  a  gift  of  this 
kind  there  is  a  tenure  created  between  the  donor  and  the  donee 
in  tail,  which  amounts  to  a  consideration,  and  prevents  the  use 
from  resulting.  In  the  same  manner  as  if  a  feoffment  had  been 
made  before  the  statute  of  Quia  Emptores,  the  feoffee  would  have 
held   the  land  to  his  own   use,  because  a  tenure  was  thereby 
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created,  in  consequence  of   which  he   would   have  held  of  the 
feoffor,  at  least  by  fealty. 

51.  In   the  same  manner,  if  a  person  leases  lands  to  another  ^''«'"- 
for  life,  or  years,  no  use  will  result  to  the  lessor.     So  if  a  lessee 

for  life  or  years  grants  over  his  estate,  without  any  declaration 
of  use,  the  grantee  will  have  it  to  his  own  use.  In  Gilbert's 
Uses,  p. 65.  the  reason  given  for  thisdoctrine  is,  that  these  lesser 
estates  were  not  used  to  be  delivered,  to  be  kept  for  the  future 
support  and  provision  of  the  family  ;  therefore  the  mere  act  of 
delivering  possession  passed  a  right,  without  consideration  ;  since 
there  was  no  presumption,  from  the  use  of  the  country,  that 
these  estates  were  transferred  under  secret  trusts ;  especially  as 
rents  were  usually  reserved ;  and  they  were  subject  to  waste  and 
other  forfeitures. 

52.  In  the  case  of  a  conveyance  of  an  estate  for  life  or  years, 
without  consideration,  although  a  use  should  be  declared  of  part 
of  the  estate  to  the  grantee,  yet  there  will  be  no  resulting  use  to 
the  grantor. 

53.  A.  being  a  tenant  for  life,  granted  his  estate  to  B.  by  fine,  Castle  t-.  Dod, 

•£•      r  A  J!  T)       Cro.  Ja.200. 

and  by  indenture  declared  the  use  to  B.  for  the  life  of  A.  and  B.; 
and  if  B.  died,  living  A.,  that  it  should  remain  to  C.  Afterwards 
B.  died,  living  A. ;  C.  entered  and  let  to  D.  for  years,  and  died, 
living  A,  The  question  was,  whether  the  lessee  should  retain  the 
land  as  an  occupant,  during  the  life  of  A.,  or  that  A.  should  have 
it  again  as  a  resulting  use. 

"  It  was  adjudged,  after  argument,  that  D.  should  have  it  as 
an  occupant,  and  that  A.  had  not  any  residue  of  the  use  in  him  : 
for  although  where  tenant  in  fee  makes  a  deed  of  feoffment,  and 
limits  the  use  for  hfe  or  in  tail,  and  doth  not  speak  of  the  resi- 
due, it  shall  be  to  the  feoffor  or  conusor,  because  he  had  the  an- 
cient use  in  him  in  fee  ;  yet  when  tenant  for  hfe,  or  he  who  hath 
the  particular  estate,  grants  his  estate  by  fine,  and  limits  the  use 
for  years,  or  for  a  particular  estate,  it  shall  not  return  to  him,  but 
be  to  the  conusee,  although  the  fine  were  without  any  considera- 
tion ;  because  he  who  hath  the  particular  estate  by  fine  is  sub- 
ject to  the  ancient  rent  and  forfeiture,  which  is  a  sufficient  con- 
sideration to  convey  the  estate  to  him." 

54.  As  a  devise  imports  a  bounty,  it  follows  that  it  must  be  to  Noron  a  devise. 
the  use  of  the  devisee,  if  not  otherwise  declared  j  and  that  no  use 
can,  in  any  case,  result  to  the  heirs  of  the  devisor,  unless  it  ap- 
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pears  by  the  will  itself  that  the  devise  was  not  made  to  the  use  of 

the  devisee.     But  if  a  person  be  merely  named  as  a  devisee  to 

1  Leon.  254.'      uses,  and  the  use  fails,  there  will  be  a  resulting  use  to  the  heir  of 

the  devisor. 
Whatuse results       55.  Where  a  tenant  in  tail  suffered  a  common  recovery  of  his 
tail.  Til.  36.      estate,  by  which  it  was  converted  into  a  fee  simple,  without  de- 
^'  ^*  daring  any  uses  thereof,  it  has  been  doubted   whether  the  use 

which  resulted  to  him  be  in  tail  or  in  fee  simple.     The  language 
of  the  old  books  is,  that  where  there  is  a  feoffment,  fine,  or  reco- 
very, without  consideration  or  declaration  of  uses,  these  assur- 
ances shall  enure  to  the  old  uses. 
Argol  V.  Che-         56\  Thus  where  a  father  tenant  for  life,  and  the  son  tenant  in 
Harris  (.F.vans,  tail,  joined  in  suffering  a  common  recovery,  but  the  father  alone 
I5n(ig.  548.         executed  the  deed  declaring  the  uses  ;  the  court  directed  the  jury 
to  find  the  uses  according  to  the  estates  which  the  parties  had  at 
the  time  of  suffering  the  recovery. 
Wakerv.  Snow,       57.  So  where  a  father  tenant  for  life,  and  the  son  tenant  in 
o  .         ^^jj^  suffered  a  common  recovery,  without  any  declaration  of  the 
uses  to  which  it  should  enure ;   it  was  held  that  it  enured  to  the 
former  uses. 

58.  The  doctrine  laid  down  in  the  above  cases  is  liable  to 
great  objections  ;  for  as  resulting  uses  are  guided  by  the  intent 
y  Hep.  11.  a.      Q^  jj^^  parties,  it  follows  that  where  a  tenant  in  tail  suffered  a 
recovery  without  any  declaration  of  uses,  the  presumption  was. 
that  this  act  was  done  for  the  special  purpose  of  acquiring  the 
Gilb.  Uses.  64.    absolute  dominion  over  his  estate  ;  as  it  cannot  be  supposed  that 
he  would  go  to  the  expense  of  suffering  a  recovery,  if  he  was  only 
to  take  the  same  estate  which  he  had  before  :  and  it  has  been 
admitted  in  the  following  case,  that  where  a  tenant  in  tail  suf- 
fered a  common  recovery  without  any  declaration  of  uses,  the 
resulting  use  was  to  him  in  fee  simple. 
Nightingale  i.         59.  Earl  Ferrers  being  tenant  for  life,  with  remainder  to  his 
3  prw'ms.  207.  ^^^^  ^"*^  Other  sons  in  tail  male,  and  having  an  eldest  son  Robert 
who  was  about  17  years  old,  and  several  other  sons,  a  very  ad- 
vantaoeous  match  had  been  asrreed  on  between  such  eldest  son 
and  a  young  lady  ;  and  articles  were  entered  into  by  Earl  Ferrers 
and  his  son,  whereby  Earl  Ferrers  covenanted  that  he  and  his  son 
should,  within  a  year  after  his  son  came  of  age,  by  fine  or  reco- 
very, settle  the  bulk  of  his  estate  to  the  use  of  his  son  for  life, 
remainder  to  his  first  and  other  sons  in  tail,   &.c.     The  marriage 
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took  effect ;  and  the  eldest  son  Robert,  when  he  came  of  age, 
joined  with  his  father  in  levying  a  fine  and  suffering  a  common 
recovery ;  but  there  was  no  declaration  of  uses.  The  son  died, 
leaving  an  only  daughter  and  no  son. 

It  appears  from  the  case  that  the  estates  of  which  the  recovery 
was  suffered,  descended  to  the  only  daughter  of  Robert  the  son, 
who  had  joined  his  father  in  the  recovery,  and  had  not  declared 
any  uses.  Now,  if  the  recovery  had  enured,  as  to  Robert  the 
son's  estate,  to  the  old  uses,  he  would  have  been  tenant  in  tail 
male,  with  remainder  to  his  brothers  in  tail  male  successively ; 
and  upon  his  death  without  issue  male,  the  estate  would  have 
vested  in  his  next  brother,  not  in  his  daughter.  But  it  was  so 
fully  admitted  by  the  counsel  of  Earl  Ferrers,  who  was  party  to 
that  suit,  and  who  was  a  younger  brother  of  Robert  the  son,  who 
suffered  the  recovery,  that  in  case  of  no  declaration  of  uses, 
the  use  and  estate  resulted  to  Robert  the  son  in  fee ;  that  the 
only  point  for  which  they  contended  was,  that  the  articles 
executed  by  Robert  the  son,  while  an  infant,  and  under  which 
they  claimed,  amounted  to  a  good  declaration  of  the  uses  of  the 
recovery. 

60.  This  doctrine  has  been  confirmed  by  the  highest  modern 
authorities.     Thus  Lord  Hardwicke  has  said,  "  I  take  it  for  law  1  Atk.9. 
that  a  tenant  in  tail  suffering  a  recovery  is  in  of  the  old  use,  and 

that  the  estate  is  discharged  of  the  statute  De  Bonis :"  and  in 

another  case, '' A  common  recovery  will  bar  the  entail,  though  3  Atk.3i3. 

there  is  no  deed  to  lead  the  uses  ;  because  it  is  in  respect  of  the 

satisfaction  of  estate  in  value,  which  creates   the  bar."     And 

Lord  C.  J.  Lee  has  said,  "  It  is  the  use  of  the  fee  simple  that  5T.  R.iio. 

passes  to  the  recoveror  from  tenant  in  tail,  and  which  results  to 

him  and  his  heirs,  if  no  use  is  declared." 

61.  It  follows  from  the  above  principles,  that  where  a  tenant 
in  tail  levied  a  fine,  without  any  declaration  of  uses,  he  acquired 
a  base  fee  descendible  to  his  heirs,  as  long  as  he  had  heirs  of  his 

body;  and  in   the  case  of  Roe  v.  Popham  it  must  be  presumed  /l«fe,  s.  44. 
that  the  Court  reasoned   in  this  manner  ;  for  upon  the  death  of 
the  tenant  in  tail  without  issue,  the  person  who  had  the  rever- 
sion in  fee  was  held  to  be  entitled  to  the  estate. 
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Section  I. 
The  object  and  intention  of  the  statute  27  lien.  8.  certainly    Origin  of 

1        1  •    1     1      1    u  Trusts, 

was,  to  destroy  that  double  ])roperty  in  land,  which   had  been 

introduced  into  the  English  law  by  the  invention  of  uses.     If, 

therefore,  the  intention  of  the  Legislature  had  been  carried  into 

full  effect,  no  use  could  ever  after  have  existed  for  more  than  an 

instant ;  for  the  moment  a  use  was  created,  the  statute  would 

have  transferred  the  legal  seisin  and  possession   to  such   use. 

But  the  strict  construction  which  the  Judges  put  on  that  statute  Vaugh.so. 

defeated,  in  a  great  measure,  its  effect;  as  they  determmed  that 

there  were  some  uses  to  which  the  statute  did  not  transfer  the 

possession  ;  so  that  uses   were  not  entirely  abolished,  but  still 

continued   separate  and  distinct  from  the  legal  estate,  and  were 

taken  notice  of  and  supported  by  the  Court  of  Chancery,  under 

the  name  of  Trusts. 

2.  A  trust  is,  therefore,  a  use  not  executed  by  the  statute 
27  Hen.  8.  ;  for  originally  the  words  use  and  trust  were 
perfectly  synonimous,  and  are  both  mentioned  in  the  statute. 
But  as  the  provisions  of  the  statute  were  not  deemed  co-exten- 
sive with  the  various  modes  of  creating  uses,  such  uses  as  were   i  rsiack.  Rep. 

.J.         13f). 

not  provided  for  by  the  statute  were  left  to  their  former  jurisdic- 
tion. 

3.  A  trust  estate  may  be  described  to  be  a  right  in  equity  to  Description  of. 
take  the  rents  and  profits  of  lands,  whereof  the  legal  estate  is 

vested   in  some  other  person ;  to  compel  the  person  thus  seised 

of  the  legal  estate,  who  is  called   the  trustee,  to  execute  such 

conveyances  of  the  land  as  the  person  entitled  to  the  profits,  who 

is  called  the  Cestui  que  trust,  shall  direct,  and  to  defend  the  title 

to  the  land.     In  the  mean   time  the  cestui  que  trust,  when  in   i  show.  R. 73. 

possession,  is  considered  in  a  court  of  law,  as  tenant  at  will  to 

the  trustee. 

4.  There  are  three  direct  modes  of  creating  a  trust.     The  first  ,\  use  limited 
arises  from  a  rule  established  in  4  &  5  Phil.  &  Mary,  that  a  use  "l"'"^""''- 
could  not  be  limited  on  a  use.     The  reason  given  by  Lord  Bacon  Tyrrell's  case, 

Vyer,  Lj.j.  a. 

for  this  determination  is,  because  the  words  of  the  statute  are, —  Rejd.  43. 
Where  any  person  is  seised  of  any  lauds  or  teue/neuts  to  the  use 
of  any  other  person,  which  exclude  uses,  as  they  do  not  fall 
within  either  of  those  descriptions. 
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5.  Thus,  on  a  feoflinent  to  A.  and  his  heirs,  to  the  use  of  B. 
and  his  heirs,  in  trust  for  C.  and  his  heirs,  it  was  held  that  the 
statute  executed  only  the  first  use  ;  and  that  the  second  was  a 
mere  nullity.  But  as  it  was  evident  that  B.  was  not  intended  to 
be  benefited  by  that  conveyance,  the  Court  of  Chancery  took 
cognizance  of  the  case,  and  decreed  that  B.  should  pay  the  rents 
and  profits  of  the  land  to  C.,and  execute  such  conveyances  as  he 
should  direct. 

6.  In  a  settlement,  lands  were  conveyed  to  trustees  and  their 
heirs,  to  the  use  of  them  and  their  heirs,  to  the  use  of  A.  B.  for 
life,  &c.  It  was  held  that  the  legal  estate  was  vested  in  the 
trustees,  and  that  the  limitations  to  A.  B.,  See.  were  but  trusts. 

7.  Ann  Ratford  conveyed  lands  to  T.  B.  and  his  heirs,  to  the 
use  of  him  and  his  heirs,  in  trust  to  permit  the  said  Ann  and  her 
husband  to  receive  the  profits  during  their  lives.  Lord  Talbot 
held,  that  as  the  estate  was  limited  to  trustees  and  their  heirs, 
to  the  use  of  them  and  their  heirs,  so  that  it  was  actually  ex- 
ecuted in  them,  whatever  came  afterwards  could  be  looked  upon 
only  as  an  equitable  interest ;  for  there  could  not  be  a  use  upon  a 
use. 

8.  [In  a  case  of  devise  the  rule  of  construction  was  the  same. 
Thus  where  a  person  devised  his  real  estate  to  trustees  and  their 
heirs,  to  the  use  of  them  and  their  heirs,  upon  several  trusts ;  it 
was  declared  by  Lord  Hardwick  that  the  legal  estate  was  vested 
in  the  trustees,  and  the  subsequent  devisees  took  only  equitable 
interests. 

9.  Where  lands  are  conveyed  by  covenant  to  stand  seised, 
bargain  and  sale,  or  by  appointment  under  a  power  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs,  the  legal  estate  will  vest  in 
A. ;  and  B.  will  take  only  a  trust  or  equitable  estate ;  for  in  each 
of  these  instances,  the  conveyance  does  not  operate  by  transmu- 
tation of  the  seisin  to  A.,  but  merely  passes  the  use  to  him,  the 
seisin  remaining  in  the  bargainor,  covenantor,  and  the  releasee, 
&c.  to  uses  in  the  instrument  creating  the  power. 

10.  In  Venables  v.  Morris,  an  estate  was  limited  by  deed  and 
fine  to  the  use  of  the  husband  for  life,  remainder  to  trustees  and 
their  heirs  during  his  life  to  preserve  contingent  remainders ; 
remainder  to  the  wife  for  life,  remainder  to  the  trustees  and  their 
heirs  (generally,  without  confining  the  limitation  to  the  life  of  the 
wife),  to  preserve  the  contingent  uses  and  estates  thereinafter 
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limited  ;  remainder  to  such  persons,  &c.,  as  the  wife  should  ap- 
point, &c.  Upon  a  case  sent  by  the  Court  of  Chancery,  the 
Court  of  King's  Bench  certified  that  the  trustees  took  the  legal 
estate  in  fee  after  the  determination  of  the  wife 's  life  estate,  and 
that  all  the  subsequent  limitations  were  trusts. 

Lord  Kenyon  observes,  upon  the  above  case,  that  it  was  abso-  7T.  R.  437. 
lutely  necessary  that  the  trustees  should  take  the  legal   fee,  for 
the  wife  in  exercise  of  her  power  of  appointment  might  create 
contingent  remainders,  which  would  require  the  estate  in   the 
trustees  to  support  them. 

11.  The  case  of  Doe  v.  Hicks,  which  is  one  of  devise,  seems  to  7.T.  R.433. 
have  overruled  Boteler  v.  AUington,  and  is  distinguished  from   i  ji3ro.  C.C.  72. 
Venables  v.  Morris,  in  the  material  circumstance  that  there  was  uin  supra. 

no  power  of  appointment.  In  Doe  v.  Hicks,  the  estate  was  de- 
vised to  A.  for  life,  to  trustees  and  their  heirs  (generally)  to  pre- 
serve contingent  remainders ;  to  the  first  and  other  sons  of  A. 
successively  in  tail  male ;  then  followed  limitations  to  several 
other  tenants  for  life,  to  the  trustees  to  preserve,  and  to  the  first 
and  other  sons  in  tail  male  as  before,  the  limitations  in  every  in- 
stance being  to  the  trustees  and  their  heirs  (generally) ;  with  the 
ultimate  limitation  to  the  right  heirs  of  the  testator.  The  Court 
of  King's  Bench  held  that  it  was  not  necessary  for  the  trustees 
to  take  the  legal  fee,  and  the  intention  of  the  testator  appeared 
to  be,  that  the  estate  limited  to  the  trustees  should  be  confined 
to  the  lives  of  the  tenants  for  life  :  for  if  the  testator  did  not  in-   Nash  v.  Coates, 

'  3  11.&  AU1.839. 

tend  this,  all  the  subsequent  limitations  to  the  trustees  were  ab- 
solutely nugatory,  and  that  the  devise  ought  to  be  construed  ac- 
cordingly. 

12.  But  it  has  been  decided  in  Colmore  v.  Tyndall,  that  in  a  2  Vo.  &Jerv. 
deed,  limitations,  nearly  resembling  those  in  the  above  case  of 

Doe  V.  Hicks,  do  not  indicate  an  intention  to  give  the  trustees  an 
estate  pur  autre  vie  so  clearly,  as  to  justify  the  court  in  con- 
fining the  limitation  to  the  trustees  to  the  lives  of  the  tenants  for 
life. 

In  Colmore  v.  Tyndall,  after  several  limitations  in  strict  settle- 
ment, among  which,  those  to  the  trustees  to  preserve  were  con- 
fined to  the  lives  of  the  tenants  for  life,  the  estate  was  limited  to 
Marianne  Colmore  for  life ;  with  a  contingent  life  estate  to  her 
husband  in  case  she  married ;  remainder  to  the  trustee  and  his 
heirs  (generally)  to  preserve;  remainder  to  her  first  and  other 
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sons  successively  in  tail  male  :  tiicn  to  Caroline  Colmore  for  life, 
to  her  husband  if  she  married,  to  the  trustee  and  his  heirs  (gene- 
rally) to  preserve ;  to  her  first  and  other  sons  in  tail  male  as  be- 
fore; with  the  remainder  over  in  fee.  Marianne  Colmore  died 
unmarried.  The  Court  of  Exchequer  Chamber  decided  that  the 
legal  fee  vested  in  the  trustees,  after  the  life  estate  of  Caroline 
Colmore. 

13.  But  where  in  a  deed,  the  intention  is  apparent  from  the 
subsequent  limitations,  in  order  to  give  effect  to  which  it  becomes 
necessary  to  confine  the  limitation  to  the  trustees  during  the  life 
of  the  tenants  for  life,  there  such  a  construction  will  be  adopted. 
To  this  principle  the  case  of  Curtis  v.  Price,  must  be  referred  : 
there  the  estate  was  by  lease  and  release  limited  to  the  husband 
for  life,  to  his  wife  for  life,  if  she  continued  unmarried,  if  not,  to 
trustees  and  their  heirs  (generally)  ujjon  trust  to  pay  her  an  an- 
nuity out  of  the  rents  during  her  life  for  her  separate  use,  and  to 
apply  the  surplus  for  the  benefit  of  the  children  of  the  marriage, 
and  after  the  decease  of  husband  and  wife  to  the  trustees,  their 
executors,  &c.,  for  a  term  of  100  years,  for  raising  portions  for 
younger  children,  remainder  to  the  heirs  of  the  body  of  the  wife 
by  the  husband,  remainder  to  the  right  heirs  of  the  husband- 
Sir  William  Grant,  M.  R.,  was  of  opinion  that  the  limitation  to 
the  trustees  should  be  confined  to  the  life  of  the  wife,  because 
the  term  of  100  years  could  not  arise  consistently  with  the  limi- 
tation of  the  entire  fee  to  the  same  trustees.] 

14.  The  second  mode  of  creating  a  trust,  arose  from  an  opi- 
nion delivered  by  the  judges  in  36  Hen.  8.  that  where  a  person 
made  a  feoffment  in  fee,  to  his  own  use,  during  his  life,  and  after 
his  decease,  that  I.  N.  should  take  the  profits ;  this  was  a  use  in 
I.  N. ;  contrary  if  he  said  that  after  his  death  his  feoffees  should 
take  the  profits,  and  deliver  them  to  I.  N.  This  would  be  no 
use  in  I.  N.  because  he  could  have  them  only  by  the  hand  of  the 
feoffees.  Thus  the  feoffees  would  have  the  legal  estate;  and 
consequently  I.  N.  could  only  have  a  trust,  which  would  be  en- 
forced in  equity. 

A  distinction  has  however  been  made  between  a  devise  to  a 
person  in  trust,  to  pay  over  the  rents  and  profits  to  another ;  and 
a  devise  to  a  person,  in  trust  to  permit  another  to  receive  the 
rents  and  profits.     In  the  former  case  it  was  held  that  the  lega 
estate  should  continue  in  the  first  devisee,  in  order  that  he  might 
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be  able  to  perform  the  trust :  ("or  where  he  is  directed  to  pay  over 
the  rents  and  profits,  he  must  necessarily  receive  them  ;  but  in 
the  latter  case  it  has  been  adjudged  that  the  legal  estate  is  vested, 
by  the  statute,  in  the  person  who  is  to  receive  the  rents. 

15.  Lands  were  devised  to  trustees  and  their  heirs,  to  the  in-   15  rough  ton  i'. 
tent  to  permit  A.  to  receive  the  rents  for  his  life,  &c.     It  was  2  Ld.  Raym. 
determined  that  this  would  have  been  a  plain  trust  at  common  j^^j^^  ^^j^^^ 
law  ;  and  what  at  common  law  was  a  trust  of  a  freehold  was  ex-  2  Taunt.  109. 
ecuted  by  the  statute  ;  which  mentioned  the  word  trust,  as  well 

as  use.     And  that  the  case  of  Burchett  v.  Durdant,  which  had  2  Vent.  312. 
been  determined  otherwise,  was  not  law. 

16.  Where  an  estate  is  devised  to  trustees,  for  the  separate  use  Trust  for  the 

.         .„  .,  ...  separate  use  of 

or  a  woman;  the  courts  will,  if  possible,  construe  the  devise  so  a  woman. 
as  to  vest  the  legal  estate  in  the  trustees ;  because  such  a  con- 
struction will  best  effectuate  the  intention  of  the  testator. 

17.  Lands  were  devised  to  trustees  and  their  heirs,  in  trust  for  J^'evil  v, 

Saunders, 
a  married  woman  and  her  heirs ;  and  that  the  trustees  should   1  Vem.  415. 

from  time  to  time  pay  and  dispose  of  the  rents  to  the  said  mar- 
ried woman,  for  her  separate  use.  The  court  held  it  to  be  a  trust 
only,  and  not  a  use  executed  by  the  statute. 

18.  A  testator  o-ave  all  the  rents  of  certain  lands  to  a  married  '"^outh  0. 

'='  _  ,  .  Allevne, 

woman,  during  her  lifs  ;  to  be  paid  by  his  executors  into  her  own  5  Mod.  63.  ini, 
hands,  without  the  intermeddling  of  her  husband. 

Lord  Chief  Justice  Holt  was  of  opinion  that  the  executors 
took  the  legal  estate,  as  trustees  for  the  wife  :  but  the  other 
judges  were  of  a  contrary  opinion.  Lord  Holt's  opinion  was 
however  fully  established  in  the  following  case. 

19.  Lands  were  devised  to  trustees  and  their  heirs,  in  trust  to  Say  &  Sele 

V.  Jones, 

pay  several  legacies  and  annuities,  and  then   to  pay  the  surplus  1  Ab.  Eq.  383. 

rents  into  the  proper  hands  of  a  married  woman  ;  and  after  her 

decease,  that   the  trustees  should  stand  seised  to  the  use  of  the 

heirs  of  her  body.     It  was  decreed,  that  this  was  a  use  executed 

in  the  trustees  during  the  life  of  the  married  woman ;  but  that 

after  her  decease,  the  legal  estate  vested  in  the  heirs  of  her  body. 

This  decree  was  affirmed  by  the  House  of  Lords,  after  consulting  3  r.ro.  Pari.  Ca. 

the  judges. 

20.  In  the  preceding  case,  the  direction  to  the  trustees  to  pay 
annuities,  and  the  trust  to  pay  the  surplus,  would  have  justified 

the  decree.     But  in  a  modern  case  sent  out  of  Chancery,  an  Itarton  v. 

,      ,     .      ,     .  ,       Harton, 

estate  was  devised  to  trustees  and  their  heirs,  upon   trust  to  7  Term  R,  G^.^. 

VOL.   I.  C    C 
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permit  the  testator's  niece,  who  was  married,  to  receive  the  rents 
during  her  hfe,  for  her  separate  use.  Lord  Kenyon  said,  that 
whether  this  were  a  use  executed  in  the  trustees  or  not  must 
depend  upon  the  intention  of  the  devisor.  This  provision  was 
made  to  secure  to  a  feme  covert  a  separate  allowance,  to  effec- 
tuate which  it  was  essentially  necessary  that  the  trustees  should 
take  the  estate,  with  the  use  executed  ;  for  otherwise  the  hus- 
band would  be  entitled  to  receive  the  profits,  and  so  defeat  the 
object  of  the  devisor.  The  Court  certified  that  the  legal  estate, 
by  way  of  use  executed  in  fee  simple,  vested  in  the  trustees  ; 
that  construction  being  necessary  to  give  legal  effect  to  the  tes- 
tator's intention  ;  to  secure  the  beneficial  interest  to  the  separate 
use  of  the  feme  covert. 

21.  Where  lands  are  devised  to  trustees,  in  trust  to  sell  or 
mortgage  them,  in  order  to  raise  money  for  payment  of  debts, 
and  subject  thereto  in  trust  for  a  third  person,  the  trustees  will 
take  the  legal  estate;  for  otherwise  it  would  not  be  in  their 
power  to  execute  the  trust. 

22.  A  person  devised  all  his  lands  to  five  trustees,  their  heirs 
and  assigns,  in  trust  that  they  and  their  heirs  should  in  the  first 
place,  by  the  rents  and  profits,  or  by  sale  or  mortgage  of  the 
premises,  raise  so  much  money  as  should  be  necessary  for  the 
payment  of  his  debts  ;  after  payment  thereof,  he  gave  the  same 
to  his  trustees  for  500  years,  without  impeachment  of  waste, 
upon  several  trusts.  And  then  proceeded  in  these  words  :  "And 
from  and  after  the  determination  of  the  said  estate  for  years,  then 
I  give  and  devise  all  my  said  lands,  &c.  unto  my  said  trustees^ 
their  heirs  and  assigns ;  my  mind  being,  that  my  said  trustees 
shall  be  and  stand  seised  of  the  said  premises  in  trust  for  the 
several  uses,  8cc.  after  declared ;  viz.  as  for  one  moiety  of  the 
same  premises  I  give  and  devise  the  same  to  the  use  and  behoof 
of  my  nephew  T.  Bagshaw,  lor  the  term  of  his  natural  life,  &c." 
One  of  the  questions  in  this  case  was,  whether  the  estate  devised 
to  the  nephew  was  a  legal  or  a  trust  estate. 

Lord  Hardwicke  held  that  the  devise  to  the  nephew  was 
merely  a  trust  in  equity ;  the  first  devise  being  to  the  trustees 
and  their  heirs,  it  carried  the  whole  fee  in  point  of  law.  Part  of 
their  trust  was  to  sell  the  whole  or  a  sufficient  part  for  payment 
of  debts.     This  would  have  carried  a  fee  by  construction  without 


Title  XII.  Trust.  Ch.  I.  s.  22— 2G.  387 

llie  word  heirs.     The  consequence  of  this  was,  that  here  being  Wright  v. 
the  whole  fee,  in  law,  devised  to  the  trustees,  no  remainder  of  a  Fear ne,  Cont. 
legal  estate  could  be  limited  upon  it;  and  T.  Bagshaw  took  only   ?^^,"|"  ^^m) 
a  trust. 

23.  This  mode  of  construction  is  adopted  in  cases  of  deeds,  as 
well  as  in  that  of  devises. 

24.  Lord  Byron  beino-  tenant  for  life,  with  remainder  to  his  Keener. 
son  in  tail,  they  suffered   recoveries,  and  conveyed  estates  in  a  East,  248. 
Lancashire  and  Nottinghamshire  to  the  use  of  trustees  and  their 

heirs,  in  trust  to  sell  the  Nottinghamshire  estate  for  payment  of 
debts.  As  to  the  Lancashire  estate,  in  trust  to  sell  it,  and  to 
apply  the  money  in  the  purchase  of  other  lands,  to  be  settled  on 
Lord  Byron  for  life,  remainder  to  his  son  in  fee.  With  a  proviso 
that  the  rents  should,  till  sale,  be  received  by  the  persons 
who  would  have  been  entitled  to  them,  if  no  recovery  had  been 
suffered. 

It  was  held  that  the  use  of  the  Lancashire  estate  was  executed 
in  the  trustees  :  that  as  to  the  proviso  that  the  rents,  till  sale, 
should  be  received  as  before,  that  was  nothing  more  than  the  com- 
mon provision  in  such  cases,  and  did  not  carry  the  legal  estate. 

25.  It  is  now  settled  that  where  an  estate  is  devised  to  one,  for  Or  for  any  other 
the  benefit  of  another,  the  courts  will  execute  the  use  in  the  wh^ch^a  seisin  is 
first  or  second  devisee,  as  appears  best  to  suit  the  intention  of  the  necessary. 
testator,  from  which  it  follows  that  whenever  an  estate  is  devised 

to  trustees,  with  a  requisition  to  do  any  act,  to  which  the  seisin 

and  possession  of  the  legal  estate  is  necessary,  although  they  be  Feame's  Op. 

•  42'' 

directed  to  permit  the  rents  and  profits  to  be  received  by  another 
person,  still  that  person  will  only  be  entitled  to  a  trust 
estate ;  for  otherwise  the  trustees  would  not  be  able  to  execute 
the  trust. 

26.  J.  B.  devised  all  his  real  and   personal  estate   to  three  chapman  v. 
trustees,  their  heirs  and   assigns,  in  trust  to  pay  his  son  Isaac  Forrest' R.  145. 
37/,  quarterly  ;  and  if  he  married  with  consent,  then  double  the 

sum :  if  he  should  have  any  children,  he  gave  the  residue  of  the 
rents  of  his  said  trust  estate,  to  be  applied,  during  the  life  of  his 
son,  for  the  education  of  such  child  or  children  :  he  then  gave 
one  moiety  of  the  trust  estate  to  such  child  or  children  of  his  son 
as  he  should  leave,  and  the  other  moiety  to  the  child  or  children 
of  his  grandson  J.  D. 

c  c  2 
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Lord  Talbot  said,  the  whole  depended  on  the  testator's  intcntj, 

as   to  the  conthiuance  of  the   estate  devised  to    the   trustees  ; 

whether  he  intended  the  whole  legal  estate  to  continue  in  them, 

or  whether  only  for  a  particular   time  or  purpose.     If  an  estate 

were  limited  to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs, 

there   it  is   executed  in  B.  and  his  heirs.     But  where  particular 

things  are  to  be  done  by  the  trustees  ;  as  in  this  case,  the  several 

payments  that  were  to  be  made   to  the  several  persons ;  it  was 

necessary  that  the   estate  should  remain   in  them  ;  so  long  at 

least  as  those  particular  purposes  required  it. 

Siiaphnil  r.  27.  Lands  were  devised    (o    trustees,  upon   trust    that    they 

iTiro'c.C  75.   should,  every    year,  after  deducting  rates,   taxes,    repairs,  and 

I'caine'sOp.       expenses,  pay  such  clear  sum  as  should  remain  to  A.  B.     Lord 

Thurlow   held  that   the  trustees,   being   to  pay  the    taxes  and 

]'iile2  Cox's       repairs,  must  have  an  interest  in  the  premises;  therefore  that  the 

iiei).  145.  legal  estate  was  vested  in  them. 

Silvester/).  28.  A  person  devised  lands  to  trustees  and  their  heirs,  upon 

2  Term  Tv.  444.  trust   to   take   and    receive  the   rents   and   profits  thereof,  and 

to   apply  the  same  for  the  subsistence  and  maintenance  of  his 

son,  during  his  life.     It  was  determined  that  the  son  had  only 

a  trust. 

29.  In  the  case  of  a  devise  to  trustees  for  particular  purposes, 

the  courts  will  consider  the  legal  estate  as  vested  in  the  trustees, 

as  long  as  the  execution  of  the  trust  requires  it,  and  no  longer; 

and  will  therefore,  as  soon  as  the  trusts  are  satisfied,  consider  the 

legal  estate  as  vested  in  the  persons  who  are  beneficially  entitled 

to  it. 

AiiK'.ii.]^.  '^^*-  Tbus,   in   the  case   of  Say  and   Sele   v.  Jones,  the  legal 

estate  was  held  to  be  vested  in  the  trustees  during  the  life  of  the 

married  woman.     But   upon   her  decease,  it  was  considered  as 

vested  in  the  heirs  of  her  body. 

Doe  V.  31.  So,  where  a  person  devised  to  trustees  all  his  real  estates, 

Sinipson,  arrears  of  rent,  and  a  bond  and  iudoment ;  in  trust,  out  of  the 

5  Last.  lo2.  '  J       to  '  ' 

rents  and  profits  and  arrears  due,  to  pay  an  annuity  of  50/.  to  his 
Doer.Timins,  sister  11.  for  her  life,  and  another  annuity  of  50/.  to  his  sister  D. 
siK)!"^"^  ^o*'  ^'^6  5  after  payment  thereof,  then  in  trust,  out  of  the  residue 

:i)oe  r.  liarirop,    of  the   rents,   to  pay  to   his   brother  and  nephew  800/.  in  trust 

6  1  aunt.  383.  .  . 

Doe?'.  jVichnil,    for    the    benefit   of  the    children    of    another   brother.      After 

■ii>     V'T'     Q'?r* 

payment  of  the  annuities,  and    the  sum  of  800/.  he  devised 
his  estates  to  his  brother  W.  for  life,  &,c.     The  testator   fur- 
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ther  gave  the  trustees  a   power  to  grant  building  and   other 
leases. 

It  was  resolved,  that  the  trustees  took  the  legal  estate  for  the 
lives  of  the  annuitants  ;  witli  such  a  term  for  years  in  remainder 
as  was  necessary  to  raise  the  800/.  ;  and  that,  subject  thereto, 
the  limitation  for  life  to  W.  took  effect  as  a  legal  limitation. 

32.  But  where  lands  are  devised  to  trustees,  charged  with  the 
payment  of  debts,  upon  trust  for  a  third  person,  the  trustees  will 
not  take  the  legal  estate. 

33.  A  person  devised  his  real  estates,  and  also  his  personal  Kemick  v. 

1     1     •     1     •  1       •  1  1  111      Beauclerc, 

estate,  to  trustees  and  then-  hens ;  to  the  mtent  that  thoy  should,   aHos.^c  I'ull. 
in  the  first  place,  apply  his  personal   estate  in  payment  of  his      ''' 
debts;  and  as  to  his  real  estates,  subject  to  his  debts,  he  de- 
vised the  same  to  R.  P.  for  and  during  his  life,  &c. 

The  Court  of  Common  Pleas  held  that  this  was  a  mere  devise 
charged  with  the  payment  of  debts  ;  for  it  did  not  appear  that 
the  testator  intended  the  trustees  should  be  active  in  paying  the 
debts.  It  would  be  more  convenient  that  the  legal  estate  should 
be  vested  in  the  trustees  :  but  this  was  only  an  argument  a// 
inconvenienti,  from  which  they  could  not  construe  the  testator  to 
have  said,  what  in  fact  he  had  not  said. 

34.  Where  an  estate  is  conveyed  or  devised  to  trustees  and  ^  trust  estate, 

•'  _  limited  urler 

their  heirs,  upon  trust  to  pay  debts  generally,  or  debts  particu-  paymem  of 

•<->i  t       r  £'iii'  r-tTi      tleljts,  vests 

larly  specified,  and  after  payment  of  such  debts,  in  trust  lor  A^  B.  iuimediatdy. 
or  in  trust  to  convey  such  parts  of  the  premises  to  A.  B.  as  shall 
remain  unsold  ;  A.  B.  has  an  immediate  trust  estate  in  the  sur- 
plus, upon  the  execution  of  the  deed,  or  the  death  of  the  testa- 
tor. For  in  cases  of  this  kind  the  payment  of  the  debts  is  not 
a  condition  precedent,  which  must  be  performed  before  the  sub- 
sequent limitation  or  devise  can  take  effect ;  but  an  interest 
commencinor  at  the  same  time,  and  concurrent  with  the  estate 
given  to  the  trustees.  Because  the  words,  "  after  payment  of 
debts,"  or,  "  when  the  debts  are  paid,"  only  denote  the  order  or 
course  in  which  the  several  interests  shall  take  place,  in  point  oi" 
actual  possession  and  perception  of  profits ;  without  preventing 

the  subsequent  estates,  whether  legal  or  equitable,  from  being  Collect.  J ur. 

.  .  .  ,      1  1  •  ,  •        Vol.  1.214. 

vested  ni  uiterest,  at  the  same  tune  with  those  which  are  prior  Tit.  36.c.  8. 

to  them  in  point  of  limitation. 

35.  The  third  mode  of  creating  a  trust  estate  arises  from  the  Terms  for  years 
answer  of  all  the  judges  in  22  Eliz.  upon  a  question  put  to  them  ijyer  ayy  a!"^ ' 
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by  the  lord  chancellor,  that  where  a  term  for  years  was  granted 
to  A.  to  the  use  of  or  in  trust  for  B.,  the  legal  estate  in  the  term 
remained  in  A.,  and  was  not  executed  in  B.  by  the  statute  of 
uses.     For  the  words  of  the  statute  were: — "  Where  any  person 

Bac.  Read.  42.  is  5e«ec?  to  the  use  of  another."  Whereas  in  this  case  A.  is  not 
seised,  not  having  a  freehold  ;  but  is  only  possessed  of  the  term, 
the  word  seised  being  only  applicable  to  a  freehold  estate;  so  that 
in  cases  of  this  kind  the  person  to  whose  use  thelerm  was  declared 
was  driven  into  the  Court  of  Chancery  ;  where  the  trustee  was 
compelled  to  account  with  him  for  the  rents  and  profits  of  the 
term;  and  to  assign  it  to  him  when  required,  (a) 

iiow  iinstsmay       36.  By  the  statute  29  Cha.  2.  c.  3.  s.  7.  it  is  enacted,  "  That  all 

be  (lerl;irc(l.  i      i  •  ■  r 

declarations  or  creations  ot  trusts  or  confidences  of  any  lands, 
tenements,  or  hereditaments,  shall  be  manifested  and  proved  by 
some  writing,  (b)  signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing ;  or  else  they 
shall  be  utterly  void,  and  of  none  effect." 

37.  A  declaration  of  trust  requires  no  particular  form,(c)  pro- 
vided it  must  be  proved  or  manifested  in  writing  ;  therefore  a 
letter  from  a  trustee,  disclosing  the  trust,  will  be  sufficient.    And 
Foistcr  I'.  Jq  a  modern  case  Lord  Alvanley,  M.  R.  said  it  was  not  required 

3  Ves.696.  by  the  statute  that  a  trust  should  be  created  by  writing ;  for  the 
words  of  the  statute  were  very  particular  in  the  clause  respect- 
ing declarations  of  trust.  It  did  not  by  any  means  require  that 
all  trusts  should  be  created  only  by  writing  ;  but  that  they  should 
be  manifested  and  proved  by  >vriting.  Plainly  meaning  that  there 
should  be  evidence  in  writing,  proving  that  there  was  such  a 
trust.  Therefore  unquestionably  it  was  not  necessarily  to  be 
created  by  writing,  but  it  must  be  evidenced  by  writing ;  then 
the  statute  was  complied  with,  and  the  great  danger  of  parol  de- 
clarations, against  which  the  statute  was  intended  to  guard,  was 
12VCS.74,  entirely  taken  away;  it  must,  however,  be  proved  in  toto,  not 
only  tlmt  there  was  a  trust,  but  what  it  was. 


(a)  There  may  be  a  trust  of  a  rent,  as  well  as  of  land  ;  of  which  an  account  will 
be  given  in  Title  XXVIII.  Rents. 

(//)  [See  Leman  v.  Whitley,  4  Russ.  423.] 

(c)  [In  Weaver  v.  Maule,  2  Russ.  &  M.  97.  it  was  decided,  tliat  where  a  lord  of  a 
manor  admits  a  tenant  upon  the  trusts  of  an  indenture  referred  to  in  the  surrender^  lie 
is  to  beconsideied  as  consenting  to  those  trusts,  and  is  bound  by  them  upon  the  death 
of  the  trustee  without  an  heir,  j 
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38.  Where  a  trust  is  confessed  in  an  answer  in  Chancery,  it 
will  be  sufficient. 

39.  A.  in  consideration  of  80/.  conveyed  land  to  B.  absolutely.  Hampton  r. 

,  Spencer, 

A.  brought  a  bill  to  redeem.     B.  by  his  answer  nisisted^  that  2  Vein.288. 
the    conveyance   was  absolute  :    but   confessed,    that   after  the 
80/.  was  paid  with  interest,  it  was  to  be  in  trust  for  the  jDlaintifF's  Cotiington  v. 
wife  and  children.     This  was  held  to  be  a  sufficient  declaration  2Atk!L5.5. 
of  trust. 

40.  Besides  the  above-mentioned  direct  modes   of  creating  Resulting  or 

.  .         implied  trusts. 

trust  estates,  there  are  several  other  cases  where  trusts  arise 

from  the  evident  intention  of  the  parties,  and  the  nature  of  the 

transaction  ;  which  are  enforced  in  equity,  and  usually  called 

resulting  trusts,  or  trusts  by  implication.     These  are  expressly 

saved  by  a  clause  in  the  statute  of  frauds,  29  Cha.  2.  c.  3.  s.  8. 

by  which  it  is  provided, — "  That  where  any  conveyance  shall  be 

made  of  any  lands  or  tenements  by  v/hich  a  trust  or  confidence 

shall  or  may  arise,  or  result  by  implication  or  construction  of 

law,  or  be  transferred  or  extinguished  by  an  act  or  operation  of 

law,  then  and  in  every  such  case,  such  trust  or  confidence  shall 

be  of  the  like  force  and  effect  as  the  same  would  have  been  if 

this  statute  had  not  been  made."     And  it  has  been  held  by 

Lord  Cowper  that  this  clause  must  relate  to  trusts,  and  equitable  1  !'•  w 'us.  112. 

interests  ;  not  to  a  use,  which  is  now  a  legal  estate. 

41.  Where  a  contract  is  entered  into  for  the  purchase  of  a  real  Contract  tor  a 

purcliase. 

estate,  a  trust  immediately  resuhs  to  the  purchaser;  the  vendor  1  Cha. Ca.39. 

p  .1      1        J       ,    .      •      9  Mod.  78. 

becomes  a  trustee  for  hmi  till  a  conveyance  ot  the  legal  estate  is  1^;^!^.^ ,,. 
made  ;  and  the  interest  of  the  vendor  becomes  personalty,  con-  7\''4*;7405'' 
sisting  merely  of  a  right  to  the  purchase  money. 

42.  Where  an  estate  is  purchased  in  the  name  of  one  person,  Purchase  in  the 

-11  II'  name  ot  a 

and  the  consideration  is  given  or  paid  by  another,  there  is  a  re-  stranger. 
suiting  trust  in  favour  of  the  person  who  gave  or  paid  the  con- 
sideration. 

43.  Thus  it  was  resolved  by  the  Court  of  Chancery  in  35  Cha.  ^^on.^  ^^^ 

2.  that  where  a  man  bought  land  in  another's  name,  and  paid  1  Vera.  109. 

°  ,.       ,  •  1  ■  ,      1  -  'Vtk.  71. 150. 

the  money,  it  would  be  a  trust  tor  him  who  paid  the  money, 

though  no  deed  declaring  the  trust;  for  the  statute  29  Cha.  2. 

did  not  extend  to  trusts  raised  by  operation  of  law. 

44.  Lord  Hardwicke  has  said,  that  where  a  purchase  is  made,  9  Mod.  235. 
the  purchase   money  being  paid  by  one,   and  the  conveyance 

taken  in  the  name  of  another,  there  was  a  resulting  trust  lor  the 
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person  who  paid  the  consideration.  This  was  where  the  whole 
consideration  moved  from  such  person.  But  he  never  knew  it, 
where  the  consideration  moved  from  several  persons ;  for  that 
would  introduce  all  the  mischiefs  which  the  statute  of  frauds 
was  intended  to  prevent.  Suppose  several  persons  agreed  to 
purchase  an  estate  in  the  name  of  one,  and  the  purchase  money 
by  the  deed  appeared  to  be  paid  by  him  only  ;  he  did  not  know 
any  case  where  such  ])ersons  should  come  into  the  Court  of 
Chancery,  and  say,  they  paid  the  purchase  money ;  but  it  was 
expected  there  should  be  a  declaration  of  trust. 

45.  In  all  cases  of  this  kind  the  payment  of  the  money  must  be 
proved  by  clear  and  undoubted  evidence  ;  for  otherwise  a  court 
of  equity  will  not  interfere.  But  evidence  of  any  kind,  even 
parol  evidence,  is  admissible  to  rebut  a  resulting  trust,  and  to 
shew  a  purchaser's  intention,  that  the  estate  should  belong  to 
the  person  in  whose  name  the  conveyance  was  taken  ;  upon  the 
same  principle  that  parol  evidence  is  admissible  to  rebut  a  re- 
sulting use. 

46.  Thus,  in  a  case  in  1693,  the  counsel  contended  that  where 
there  was  an  express  trust  declared,  though  but  by  parol,  there 
could  be  no  resulting  trust ;  for  resulting  trusts  were  saved  in- 
deed by  the  statute  of  frauds,  but  only  as  they  were  before  that 
act.  Now  a  bare  declaration  by  parol,  before  the  act,  would 
prevent  any  resulting  trust.  The  Court  seemed  to  be  of  that 
opinion. 

47.  A  father  purchased  lands  in  the  names  of  his  younger  son 
and  nephew  :  but  in  the  conveyance  the  whole  purchase  money 
was  mentioned  to  be  paid  by  the  father ;  who  took  the  profits 
during  his  life,  and  died,  leaving  the  younger  son  an  infant. 
The  eldest  son  brought  his  bill  against  the  younger  son,  and  the 
nephew ;  insisting  that  the  money  being  mentioned  in  the  deed 
to  have  been  paid  by  the  father,  this  made  the  defendants  trus- 
tees for  the  father;  consequently  for  the  plaintiff. 

It  was  resolved  that  ]jarol  evidence  should  be  admitted  to 
shew  the  intention  of  the  father,  that  this  conveyance  was  for  the 
benefit  and  advancement  of  the  younger  son;  because  it  con- 
curred with  the  conveyance,  and  was  only  to  rebut  a  pretended 
resulting  trust. 

48.  It  was  formerly  doubted  whether  in  the  case  of  a  pur- 
chase made  by  a  trustee,  with  trust  money,  a  resulting  trust 
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would  arise  to  the  person  entitled  to  the  money  ;  because  that 
would  be  to  contradict  the  deed  by  parol  evidence,  in  direct  op- 
position to  the  statute  of  frauds.  It  has  however  been  since  de- 
termined that  evidence  aliunde  is  admissible  to  shew  that  the 
purchase  was  made  with  trust-money.  And  where  that  circum- 
stance has  been  clearly  proved,  a  trust  will  result  to  the  person 
entitled  to  the  money. 

4y.  A  bill  was  brought  by  the  legatees  of  John  Ryal,  against  Jjfi[  ''^lyf '' 
the  executrix  and  heir  at  law  of  Jonathan  Ryal,  for  satisfaction 
out  of  his  assets,  and  as  against  the  heir  at  law,  to  have  satisfac- 
tion out  of  an  estate  purchased  by  Jonathan  Ryal  as  the  plaintiff 
insisted,  with  the  assets  of  John  Ryal,  the  original  testator.  The 
defendant,  the  executrix,  admitted,  that  as  to  one  particular  es- 
tate, it  appeared  by  her  testator's  papers,  that  it  was  purchased 
with  250/.  of  the  testator's  money.  Proof  was  read  that  Jona- 
than Ryal,  after  the  testator's  death,  purchased  several  estates, 
and  before  that  time  was  a  poor  person,  not  able  to  pay  for  them 
out  of  his  own  money.  The  counsel  for  the  plaintiff  insisted 
that  the  heir  at  law  was  to  be  considered  as  a  trustee  for  them, 
as  far  as  the  estate  appeared  to  be  purchased  with  the  assets  of 
John  Ryal.  On  the  other  side  it  was  contended  that  money 
could  not  be  followed  into  land. 

Lord  Hardwicke  said,  the  Court  had  been  very  cautious  in  fol- 
lowing money  into  land  :  but  had  done  it  in  some  cases.  No  one 
would  say  but  the  Court  vvould,  if  it  was  actually  proved  that  the 
money  was  laid  out  in  land.  The  doubt  with  the  Court  in  these 
cases  had  been  on  the  proof.  There  was  difficulty  in  admitting 
proof;  parol  proof  might  let  in  perjury:  but  it  had  always  been 
done,  when  the  fact  had  been  admitted  in  the  answer  of  the  per- 
son laying  it  out.  If  the  executor  of  John  Ryal  had  been  a 
party,  and  admitted  it,  there  would  have  been  no  doubt :  but 
the  admission  was  by  his  representative,  which,  though  it  did 
not  bind  the  heir,  was  ground  for  inquiry.  The  way  of  charging 
the  heir  was  by  considering  him  as  a  trustee ;  as  when  lands 
were  purchased  by  one,  in  the  name  of  another,  it  was  a  resulting 
trust  by  law,  and  out  of  the  statute;  and  upon  inquiry  a  little 
would  do  to  make  it  a  charge  pro  tanto. 

It  was  referred  to  the  Master  to  inquire  whether  the  estate 
was  purchased  with  250/.  of  the  testator's  money,  or  not. 

50.  Although  a  trustee  for  a  purchase  should  buy  land ;  yet 
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it  will  not  be  liable  to  the  trust,  unless  there  are  circumstances 
affording  a  strong  presumption  that  the  land  was  bought  with 
the  trust-money. 

51.  T.  Lockyer  having  a  considerable  property  devised  to  him, 
in  trust  to  lay  it  out  in  the  purchase  of  lands,  bought  several 
real  estates,  but  died  without  personal  assets.  A  bill  was  filed 
by  those  who  would  have  been  entitled  to  the  estates  directed 
to  be  purchased,  praying  that  the  deficiency  of  the  personal 
estate  of  Lockyer  should  be  made  good  out  of  the  real  estates 
which  he  had  purchased.  There  was  no  evidence  that  the  lands 
were  puichased  with  the  trust  money.  It  was  contended  on 
behalf  of  the  piaintifTs,  that  where  a  man  is  bound  to  do  an  act 
and  does  what  may  enable  him  to  do  it,  he  shall  be  taken  to 
have  done  that,  in  pursuance  of  what  he  was  bound  to  do ;  and 
that  between  representatives. 

Lord  Rosslyn  declared  that  the  plaintiffs  had  no  lien  on  the 
estates  purchased  by  Lockyer ;  being  creditors  by  simple  con- 
tract only.  If  there  had  been  any  ground  to  presume  that  the 
purchase  had  been  made  with  the  trust  money,  it  Vv'ould  have 
been  otherwise. 

On  a  bill  of  review,  the  decree  was  affirmed  by  Lord  Eldon. 

52.  Where  the  legal  estate  in  lands  is  conveyed  to  a  stranger, 
without  any  consideration,  there  arises  a  resulting  trust  to  the 
original  owner;  in  conformity  to  the  old  doctrine,  that  where  a 
feoffment  was  made  without  consideration,  the  use  resulted  to  the 
feoffor. 

53.  The  Duke  of  Norfolk  executed  a  grant  of  the  next  avoid- 
ance of  a  church  to  a  clergyman,  who  was  much  employed  by 
him  :  but  the  grantee  knew  nothing  of  it ;  and  being  examined 
in  a  cause,  deposed  that  he  did  not  purchase  it  of  the  duke.  It 
was  decreed  to  be  a  resulting  trust  for  the  grantor,  there  being- 
no  trust  declared. 

54.  In  the  case  of  voluntary  settlements  and  wills,  if  there  is 
no  declaration  of  the  trust  of  a  term,  it  results  to  the  settlor  : 
otherwise  where  it  is  a  settlement  for  a  valuable  consideration, 
and  in  the  nature  of  a  contract  for  the  benefit  of  a  wife  or 
children. 

55.  Where  the  legal  estate  in  lands  is  conveyed  to  a  trustee, 
and  a  trust  is  declared  as  to  part  only,  nothing  being  said  of 
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tlie  rest;  what   remains  undisposed  of  results   to  the  original 
owner. 

56.  Lord  Foley  devised  his  estates  to  trustees  for  a  term  of  Davidson  i;. 
ninety-nine  years,  remainder  to  his  eldest  son  for  life,  remainder  ^^'^^^  ^^  ^^^ 
to  his  first  and  other  sons  in  tail,  remainder  to  his  second  son  Sidneys. 

in  the  same  manner.  The  trust  of  the  term  for  years  was  to  pay  19  ves.'362. 
off  certain  scheduled  debts,  and  to  make  an  annual  allowance  to 
his  two  sons  for  their  support.  The  scheduled  debts  being  stated 
to  be  paid,  a  bill  was  filed  by  other  creditors  of  the  sons  of  the 
testator,  against  the  trustees,  praying  that  the  term  might  be 
declared  to  be  attendant  on  the  ineritance,  and  the  trustees  re- 
strained from  setting  up  the  term  to  defeat  any  ejectment  or 
other  remedy  which  the  plaintiffs  might  be  advised  to  pursue 
for  the  recovery  of  their  debts. 

Lord  Thurlow  said,  the  rule  of  law  was,  that  where  the  trusts 
of  a  term  were  exhausted,  a  trust  resulted,  for  want  of  a  further 
disposition,  to  the  legal  tenants.     In  his  judgment  these  must  Habergham 
be  resulting  trusts,  and  therefore  must  go  to  the  tenant  for  life.     2  Ves..)ui).204 

57.  In  the  same  manner  where  the  whole  of  an  estate  is  con-  Or  which  can- 

,£.  ^-1  i"iii  1  I'u    not.  take  effect. 

veyed  for  particular  purposes,  or  on  particular  trusts  only,  which  pj^^.  ■^^  (^^^^^ 
by  accident  or  otherwise  cannot  take  effect,  a  trust  will  result  to  \^'r^."*^'  «« 
the  orio-inal  owner,  or  his  heir  ;    as  vvhere  a  testator  devises  real  Gravenon'. 

^  •  11  1   ,  1        1  •  Hallum, 

estates  to  trustees,  in  trust  to  sell,  and  to  apply  the  money  in  a  j^„iij.  (343. 
particular  manner ;  and  such  purpose  cannot  be  effected,  the  fund, 
thouoh  money  will  be  considered  as  land,  and  result  to  the  heir. 

58.  A  woman  devised  her  real  and  personal  estate  to  trustees, 

in  trust  to  sell  and  pay  debts  and  legacies  :  and  to  pay  the  residue  l^ig^y  v.  Le- 

gard  3  P.Wms. 

to  five  persons,  to  be  equally  divided  between  them.     One  of  the  22.  n. 
residuary  legatees  died  in  the  life-time  of  the  testatrix,  by  which 
her  legacy  became  lapsed. 

It  was  decreed  by  Lord  Bathurst,  that  this  was  a  resulting 
trust,  as  to  the  share  of  the  person  who  died  in  the  life-time  of  Ackioyd .;. 

„        „     ,       ,      .  Smithson, 

the  testatrix,  for  the  benefit  01  the  heir.  1  Bro.  R.  503. 

59.  The  rule  that  where  lands  are  devised  for  a  particular    ^^^''• 
purpose,  what  remains  after  that  purpose  is  satisfied  results  to  Exception. 
the  heir,  admits  of  several  exceptions. 

60.  R.  Smith  devised  an  advowson  to  Grace  Smith,  willing 

and  desiring  her  to  sell  and  dispose  of  the  same  to  Eton  College  ;  Hill  ( .  Kpis, 
and,  on  their  refusal,  to  Trinity  College,  Oxford,  &.c.     Soon  after   i'°Yl'k'(ii8 
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tlie  death  of  the  testator,  Grace  Smith  presented  a  )3crsoii  to  the 
living  ;  upon  vvhicli  the  heirs  at  law  of  the  testator  filed  their  bill, 
praying  that  the  bishop  might  be  enjoined  from  accepting  the 
presentee  of  Grace  Smith  ;  insisting  that  the  testator  did  not  in- 
tend the  then  avoidancc'should  go  to  Grace  Smith  ;  but  that  she 
ought  to  be  considered  altogether  as  a  trustee  for  the  heirs  at  law 
of  the  testator. 

Lord  Hardwicke  said,  the  general  question  was,  whether  there 
was  a  resulting  trust  or  not :  on  the  first  hearino;  he  inclined  to 
think  there  was,  but  he  had  changed  his  opinion  entirely.  The 
general  rule,  that  where  lands  were  devised  for  a  particular  pur- 
pose, what  remained  resulted,  admitted  of  several  exceptions.  If 
J.  S.  devised  lands  to  A.  to  sell  them  to  B.  for  the  particular  ad- 
vantage of  B.,  that  advantage  is  the  only  purpose  to  be  served, 
according  to  the  intent  of  the  testator  ;  and  to  be  satisfied  by 
the  mere  act  of  selling,  let  the  money  go  where  it  will.  Yet 
there  was  no  precedent  of  a  resulting  trust  in  such  a  case.  Nor 
was  there  any  warrant  from  the  words  or  intent  of  the  testator  to 
say,  the  devise  severed  the  beneficial  interest,  but  was  only  an 
injunction  on  the  devisee  to  enjoy  the  thing  devised  in  a  parti- 
cular manner.  If  A.  devised  lands  to  J.  S.,  to  sell  for  the  best 
price  to  B.,  or  to  lease  for  three  years  at  such  a  fine  ;  there  was 
no  resulting  trust.  So  that  the  devise  here  amounted  to  no  more 
than  this :  — the  testator  gave  the  advowson  to  G.  Smith, 
but  if  such  or  such  a  college  would  buy  it,  then  he  laid  an 
Kingv.  Denni-  injunction  upon  her  to  sell ;  therefore,  there  were  two  objects  of 

son,  1  Ves.  &  ,  . 

Beam. 260.         the  testator's  benevolence  :  Grace  Smith,  and  the  Colleo"es. 

Where  no  ap-  61.  Where  a  person  makes  a  conveyance  of  the  legal  estate  to 

niadc."*^"  '^        trustees,  upon  such  trusts,  and  for  such  intents  and  purposes  as 
Fitzg.  223.         he  shall  appoint,  and  never  makes  an  appointment,  there  will  be 
Clere'scase,        ^  resulting  trust  to  him  and  his  heirs.     For  the  trust  in  equity 
Tit.  11.  c.  4.       niust  follow  the  rules  of  law  in  the  case  of  a  use. 
Renewal  of  a  62.  It   has  been  long  settled,  that  where   a   trustee  takes  a 

trus^tee^  ^  renewal  of  a  lease  in  his  own  name,  the  renewed  lease  shall,  in 

equity,  be  subject  to  the  former  trust.     This  doctrine  is  founded 
on  general  policy  to  prevent  fraud  ;  for,  as  the  trustee's  situation, 
lCha.C.i9i.     in   respect  to   the   estate,  gives  him  access  to  the  landlord,  it 
284.    '      '       would  be  dangerous  to  permit  him  to  make  use  of  that  circum- 
stance for  his  own  benefit. 
Keech  v  Sand-        63.  A  leasc  of  the  profits  of  Romford  market  was  devised  to  a 

ford.Scl.  Ca.  ' 

ill  Ch.  61 . 
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trustee,  in  trust  for  an  infant;  before  the  expiration  of  the  term, 
the  trustee  applied  to  the  lessor  for  a  renewal,  for  the  benefit  of 
the  infant,  which  he  refused  ;  in  regard  that  it  being  only  the 
profits  of  a  market,  there  could  be  no  distress  ;  and  the  only 
security  for  payment  of  the  rent  would  be  a  covenant,  which  the 
infant  could  not  enter  into.  The  trustee  then  took  a  lease  for 
his  own  benefit. 

It  was  decreed  by  Lord  King  that  the  lease  should  be  assigned 
to  the  infant :  that  the  trustee  should  account  for  the  profits, 
since  the  renewal,  and  be  indemnified  from  the  covenants  in  the 
lease.  He  said  he  must  consider  this  as  a  trust  for  the  infant ; 
for  if  a  trustee,  on  a  refusal  to  renew,  might  have  a  lease  to  him-  Blewett  v. 

'  .  Milieu. 

self,  few  trust  estates  would  be  renewed  by  the  cestui  que  trust.  7l5ro.  Pari. 
That  the  trustee  should  rather  have  let  it  run  it  out,  than  have  KHiickr. 
taken  a  lease  himself.     It  might  seem  hard  that  the  trustee  was  Flexney, 

p  4  Bro.C.C.161. 

the  only  person  of  all  mankind  who  could  not  have  the  lease  :  James  v.  Dean, 

but  it  was  very  proper  that  rule  should  be  strictly  pursued,  and  Fitzcribbon  v'. 

not  in  the  least  relaxed.     For  it  was  very  obvious  what  would  be  i^u°'^°26i 

the  consequence  of  letting  trustees  take  leases,  on  a  refusal  to 

renew  to  the  cestui  que  trust. 

64.  This   doctrine  has  been  extended    to   the   case  of  per-  Or  by  persons 
sons  having  only  a  particular  and  limited  interest  in  a  leasehold  particular 
estate.  "^^=^'"- 

65.  Thus  where  a  tenant  for  life  of  a  crown  lease,  under  Xasteru.Mar- 
a  marriage  settlement,  got  a  reversionary  renewal  of  the  lease  ;  ^g^'  ■^™^'  ^^^" 
it  was  decreed  by  SirT.  Sewell,  M.  R.,  that  it  should  go  to  the  Lee  i.  Vernon, 

1         ,  n-  1  ,       T        1    SBro.Parl. 

uses  of  the  settlement ;    and  the  decree  was  affirmed  by  Lord  Ca.  lO. 
Camden. 

66.  Where  any  fraud   is  committed  in  obtaining  a  convey-  Where  there  is 
ance  of  real  property,  the  grantee  in  such  conveyance  will  be  2  Atk.  150. 
considered,  in  equity,  as  a  trustee  for  the  person  who  has  been 
defrauded. 

67.  It   has   been   stated    that  the   statute  of  uses  does  not  Trusts  of  Copy- 

holds. 
extend  to  copyhold  estates ;  therefore,  if  a  copyhold  is  sur- 
rendered to  A.  to  the  use  of  B.,  the  legal  estate  will  not  be 
transferred  to  B.  But  he  will  be  entitled  in  equity  to  the 
rents  and  profits;  and  to  call  on  A.  for  a  surrender  of  the 
estate. 

68.  It  appears  to  have  been  held  in  a  modern  case,  that  copy-  Doe  j.Danvers, 

•  7  East  299. 

holds  are  not  within  the  seventh  section  of  the  statute  of  frauds,  Ante,  s.36." 
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for  this  applies  only  to  cases  where  the  legal  and  equitable 
estates  are  separated.  But  there  may  be  a  resulting-  or  implied 
trust  of  a  copyhold,  as  well  as  of  a  freehold  estate. 

iiowcj,  Howe,        69.  Thus  were  copyhold  estates  are   granted   for   lives,    the 

llidit  (.  Ban-    l^crsou  who  pays  the  consideration  will  be  deemed  the  real  owner ; 

dcn,3ikst.260.  and  the  other  persons,  whose  names  are  inserted  in  the  grant, 
trustees  for  him. 

Ticngcrt'.Diew,       70.  Convhold    lands   were    granted    to   husband    and   wife, 

1  P.  Wins.  780.  .     r     c        n  ,      •  ,1-  •    V        , 

and  J.  fe.,  tor  then*  several  hwes,  successive ;  but  by  the  copy 
it  appeared  that  the  fine  was  the  money  of  the  husband  and 
wife. 

Lord  Macclesfield  said,  the  third  person  (J.  S.)  was  but  a 
trustee  for  the  husband  and  wife,  by  whom  the  purchase  money 
was  paid. 
^vil!lel•s  V.  71.  By  the  custom  of  the  manor  of  A.,  copyholds  were  grant 

Anib.^151.  ^^^^  ^^^'  three  lives,  successive  sicui  nomiudnlur.  One  Price 
being  the  last  life  in  an  old  copy,  the  lord  of  the  manor  advised 
him  to  renew.  Upon  that  he  enquired  after  two  healthy  young 
persons,  and  named  the  defendants,  Harris  and  Bowles  ;  a  copy 
was  granted,  to  hold  to  them  successive.  It  also  appeared  on  the 
copy,  that  the  fine,  which  was  120/.,  was  paid  by  Price ;  and 
that  the  defendants  were  strangers  to  Price. 

Lord  Hardvvicke  was  of  opinion,  that  resulting  trusts  of  copy- 
holds, as  well  as  of  freeholds,  were  within  the  eighth  section  of 
Smith  ?).  Baker,  the  statute  of  frauds  :  therefore  that  the  representatives  of  Price 

1  Atk.  385.  .  '  .        ^ 

were  entitled  to  the  copyhold  by  operation  of  law. 

2  Black.  11.694.       72.  In  a  modern  case,  the  Court  of  King's  Bench  observed 

that  in  the  West  it  was  usual,  upon  copyholds  for  lives,  for  the 
cestuis  que  trust  to  take,  in  the  order  in  which  thay  stood  in  the 
copy :  but  the   person  who  put  in  the  lives,  and  paid  the  fine, 
had  a  power  to  dispose  of  the  estate. 
A  purchase  in  73.  Where  a  father  purchases  lands  in  the  name  of  his  infant 

child  is  an  ad-     child,  without  any  declaration  of  trust,  and   takes  the  profits 
vancement.         during  the   minority  of  the  child,  such  purchase  will  be  con- 
sidered in  equity  as  an  advancement  for  the  child,  and  not  as  a 
Grey  i;.  Grey,      trust  for  the  father.     Because  between   a  father  and  his  child, 
FinchR.  341.    blood  is  a  suflicicnt  consideration  to  raise  a  use.     And  herein  the 
law  of  trusts  does,  as  it  ought  to  do,  agree  with  the  law  of  uses. 
For  if  before  the  statute  27  Hen.  8.  a  father  had  made  a  feofi- 
ment  to  his  son,  without  any  consideration,  no  use  would  have 
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resulted  to  the  father,  because  blood  was  a  sufficient  consideration 
to  have  vested  the  use  in  the  son.  Besides,  as  a  father  is  bound 
by  the  law  of  nature  to  ])rovide  for  his  child,  the  purchasing  in 
his  name  will  be  construed  in  a  court  of  equity  to  be  a  perform- 
ance of  that  obligation  ;  and  the  taking  of  the  rents  during  the 
minority  of  the  child,  only  implies  that  the  father  acted  as 
guardian  to  his  child. 

74.  J.  Mumma  purchased  a  copyhold  in  the  name  of  his  Mumma  v. 
eldest  son,  an  infant  of  about  eleven  years  old,  laid  out  400/.  in  2  Vein.  io. 
improvements,  paid  the  purchase  money  and  the  fines,  and  en- 
joyed it  during  his  life.  He  surrendered  to  the  use  of  his  will, 
devised  it  to  his  wife  for  life,  remainder  to  his  younger  children, 
and  made  other  provisions  for  his  eldest  son.  Upon  the  death 
of  the  father,  the  eldest  son  recovered  this  copyhold  in  eject- 
ment. The  widow  brought  a  bill  to  be  relieved  upon  the  prin- 
ciple that  the  eldest  son  was  a  trustee  for  the  father. 

Lord  Chancollor  Jefferies  declared,  that  as  the  eldest  son  was 
but  an  infant  at  the  time  of  the  purchase,%iiough  the  father  did 
enjoy  during  his  life,  it  must  be  considered  as  an  advancement 
for  the  son,  and  not  a  trust  for  the  father. 

76.  In  the  case  of  Lamplugh  ■?;.  Lamplugh,  it  was  resolved,  Ante,%Al. 
that  if  the  purchase  had  been  made  in  the  younger  son's  name 
only,  it  had  been  plainly  an  advancement  for  him,  and  no  trust. 
That  the  case  did  not  differ,  in  regard  the  persons  named  by 
him  did  disclaim ;  especially  since  prudential  reasons  might  be 
given  why  those  persons  were  joined  :  namely,  that  they  might 
help  and  protect  the  infant  younger  son ;  also  to  prevent  the 
estates  descending  to  a  remote  relation,  in  case  the  younger  son 
died  before  his  father.  For  in  such  case  a  court  of  equity  would 
have  said,  if  the  father  were  to  come  for  the  estate,  though  this 
would  have  been  an  advancement,  in  case  the  younger  son  had 
lived  to  have  enjoyed  it,  yet  the  younger  son  dying,  the  trustee 
should,  in  equity,  have  conveyed  it  back  to  the  father.  And 
this  mioht  be  the  use  and  intention  of  namino;  these  trustees. 
Besides,  the  younger  son  being  but  eight  years  old,  was  unfit  to 
be  a  trustee,  therefore  must  be  intended  to  have  been  named  for 
his  own  benefit. 

76.  A  father  purchased  copyhold  lands  in  his  son's  name,  who  Taylor  n.Taylor, 
was  then  eighteen  years  of  age,  and  continued  in  possession  till 
his  death. 
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Lord  Ilardwicke.  —"I  am  of"  opinion  that  it  should  be  con- 
sidered as  an  advancement  for  the  son ;  and  found  my  opinion 
Creatlv  on   the   case  of  Munnna  v.  Munima  :  and  thouoh   two 

Ante,  s.lA.  ^       _    ^  ^ 

receipts  are  produced  imder  the  son's  l\and,  for  tlie  use  of  the 
father,  I  think  tliat  will  not  alter  the  case  ;  for  the  son,  beino- 
then  under  age,  could  give  no  other  receipt  in  discharge  of  the 
tenants,  who  held  by  lease  from  the  father.  And  in  this  case  I 
am  of  opinion  that  parol  evidence  may  be  admitted,  though, 
Dveri.  Dyer,  indeed,  improper  when  offered  against  the  legal  operation  of  a 
2 Coke's  R.92.  ^^,jjj^  qj.  ^^^  implied  trust:  but  here  it  is  in  support  of  law  and 

equity  too." 
Scroop  r.  77.  A  purchase  by  a  father  in  his  own  name  and  that  of  his 

I'^Ch^'ca  27     ^^^^  '^^^'  ^"  some  cases,  been   deemed  an  advancement  for  the 
son,  not  a   trust  for  the  father.     But  this  doctrine  has  been 
altered ;  and  it  has  been  held,  that  in  such  a  case  a  moiety  of 
the  estate  will  be  subject  to  the  father's  debts. 
Stileman  v.  78.  A  father  made  a  purchase  of  land  in  his  own  name,  and 

o  ^''.'!"^^T  that  of  his  eldest  son,  and  their  heirs  :  and  a  similar  purchase 

in  his  own  name  and  that  of  his  younger  son.  The  father  paid 
the  purchase-money,  and  continued  in  possession  till  the  time  of 
his  death.  A  judgment  creditor  of  the  father's  brought  his  bill 
to  have  satisfaction  of  his  debt  out  of  those  estates.  It  was 
insisted  that  the  sons  took  them  to  their  own  use  as  an  advance- 
ment, and  were  not  trustees  for  their  father. 

Lord  Hardwicke  said, — ^The  general  rule  had  been  admitted, 
and  had  been  long  the  doctrine  of  the  Court,  that  notwithstand- 
ing the  father  paid  the  whole  money,  yet  if  the  purchase  was 
made  in  the  name  of  a  younger  son,  the  heir  of  the  father  should 
not  insist  it  was  a  trust  for  the  father.  But  this  case  differed 
from  that  rule,  or  any  other  that  he  remembered ;  and  if  he 
could  find  any  material  difference,  he  should,  in  his  own  judg- 
ment, be  inclined  to  relieve  the  creditor.  For  though  it  might 
be  proper  slare  decisis;  yet  he  thought  the  case  had  gone  far 
enouo;h  in  favour  of  advancements,  and  he  ought  not  carry 
it  farther.  It  must  be  admitted  that  in  some  cases  which 
had  been  before  the  Court,  the  father  had  continued  in 
possession,  where  the  purchase  had  been  made  singly  in  the 
name  of  the  son,  and  yet  held  an  advancement  for  the  son  ; 
and  for  this  reason,  because  the  father  was  the  natural  guardian 
of  the  sons  during  their  minority.     Here  the  purchase  was  in 
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the  names  of  the  father  and  sons  as  joint-tenants ;  now   this  did 
did  not  answer  the  purpose  of  an  advancement,  for  it  entitled 
the  father  to  the  possession  of  the  whole  till  a  division,  and  to  a 
moiety  absolutely,   even  after   a  division  ;    besides  the  father's 
taking  a  cliancc  to  himself  of  being  a  survivor  of  the  other  moiety. 
If  the  son  had  died  during  his  minority  t!ie  father  would   have 
been  entitled  to  the  whole  by  survivorship ;  and  the  son  could 
not  have  prevented  it  by  severance,  he  being  an  infant.  Suppose 
a  stronger  case,  that  the  father  had  taken  an  estate  by  purchase 
to  himself  for  life,  with  remainder  to  his  son  in  fee, — should  this 
prevail  against  the  creditors  ?    No,  certainly  ;  for  the  defendant's 
father  having  the  profits  for  life,  and  the  son  only  a  remainder, 
the  estate  would  have  been  liable.     A  material  consideration  for 
the  plaintiff  was,  that  the  father  might  have  other  reasons  for 
purchasing  in  joint-tenancy,  namely,  to  prevent  dower  on  the 
estate,  and  other  charges.     Then  consider  how  it  stood  in  respect 
to  the  creditor.     A  father  here  was  in  possession  of  the  whole 
estate,  and  must  necessarily  appear  to  be  the  visible  owner  of  it, 
and    the  creditor  would  have  had  a  right,  by  virtue  of  an  elegit, 
to  have  laid  hold  of  a  moiety  ;  so  that  it  differed  extremely  from 
all  the  other  cases.     Now  it  was  very  proper  that  the  Court  of 
Chancery  should  let  itself  loose,  as  far  as  possible,  in  order  to 
relieve  a  creditor,  and  ought  to  be  governed  by  particular  cir- 
cumstances of  cases :  and  what  could  be  more  favourable  to  the 
plaintiff  than  that  every  foot  of  the  estate  was  covered  by  these 
purchases  ?  and  unless  the  Court  let  him  in  upon  these  estates, 
the  plaintiff  had  no  possibihty  of  being  paid.     Decreed,  that  a 
moiety  of  these  purchases  was  liable  to  the  debt. 

79.  A  purchase  by  a  grandfather  in  the  name  of  his  grand-  Ebrandv. 
child,  provided   the  father  be  dead,  in  which  case  the  grand-  2  ChT.'^Ca.  26. 
children  are  in  the  immediate  care  of  the  ejrandfather,  will  be  |"'°y'jj-  ^^^^' 

^  IP.  Wms.  608. 

deemed  an  advancement  for  the  grandchild,  not  a  trust  for  the 
grandfather. 

80.  Where    a   person   purchased   a   copyhold   estate   in   the  Feam's  Op. 
names  and  for  the  lives,  of  his  three  natural  children,  who  were 
admitted,  and   described  as   his   daughters   in   the   admission, 

Mr.  Fearne  inclined  to  the  opinion  that  the  daughters  were  entitled 
to  the  estate  for  their  own  use  :  because  every  man  is  under  a 
natinal  obligation  to  provide  for  such  children. 

VOL.    1.  D    D 
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Exception.  81.  It  is  saitl  by   Lord    Nottingham,    that  where   a  son   is 

emancipated.  married  ill  the  life  of  his  father,  and  l)y  him  fully  advanced  and 

1-incli  ]l.  341.  emancipated,  there  a  purchase  by  the  father  in  the  name  of  his 

Klliot  r.  Llliot,  1  '  I  J 

2  Cha.  Ca.23i.  son  may  be  a  trust  for  the  father  as  much  as  if  it  had  been  in 

x*o1g  r«  Pole 

1  Ves.  76.  '      the  name  of  a  stranger;  because  in  that  case  all  presumptions 

or  obligations  of  advancement  cease.  But  where  the  son  is  not 
advanced,  or  but  advanced  or  emancipated  in  part,  there  is  no 
room  for  any  construction  of  a  trust  by  implication  ;  and  with- 
out clear  proofs  to  the  contrary,  it  ought  to  be  taken  as  advance- 
ment of  the  son. 

lex  rrtrtoria,         82.  It  is  also  Said  by  Lord  Chief  Baron  Gilbert,  that  if  a  father 
271.  .  •'         .  .  , 

purchases  in  the  name  of  his  son,  who  is  of   full  age,  which  by 

the  English  law  is  an  emancipation  out  of  the  power  of  the 

father ;  there,  if  the  father  takes  the   profits,  or  lets  leases,  or 

acts  in  any  other  manner  as  the  owner  of  the  estate,  the  son  will 

be  considered  as  a  trustee  for  the  father;  because  there  is  the 

same  resulting  trust,  as  if  the  son  were  a  stranger,  since  it  was 

purchased  with  the  father's  money.     But  if  the  father  had  let 

the  son  continue  in  possession  from  the  time  of  the  purchase, 

without  acting  as  owner,  it  would  be  an  advancement.     For  the 

legal  interest  being  in  the  son,  and  the  father  permitting  him  to 

act  as  owner  of  the  estate,  from  the  time  of  the  purchase,  did  as 

much  declare  the  trust  for  the  advancement  of  the  son,  as  if  it 

had  been  declared  in  express  words  in  the  deed. 

And  also  a  wife.  83.  A  wife  Cannot  be  a  trustee  for  her  husband;  therefore  if 
a  husband  purchases  lands  in  the  name  of  his  wife,  it  shall  be 
presumed,  in  the  first  instance,  to  be  an  advancement  and  pro- 
vision for  the  wife. 

'Kingdom  r.  84.  A  married  man  purchased  a  walk  in  a  chase,  and  took 

2  \  eni.  67.         ^he  patent  to  himself  and  his  wife,  and  J.  S.  for  their  lives,  and 

the  life  of  the  longest  liver  of  them.  Lord  Chancellor  Jefferies 
held,  that  this  should  be  jiresumed  an  advancement  and  pro- 
vision for  the  wife;  for  she  could  not  be  a  trustee  for  her 
husband.  Decreed  to  the  wife  for  life ;  and  if  J.  S.  should 
survive  her,  then  to  be  a  trust  for  the  executors  of  the  husband. 
Back  V.  An-  85.  A  husband  purchased  a  copyliold,  to  himself,  his  wife, 

(1,^,1,      '       and  daughter,  and  their  heirs.     It  was  held  to  be  an  advance- 
2\ein.  120.       nient,  and  not  a  trust;  and  that  a  mortgage  by  the  husband 
should  not  bind  the  lands  after  his  decease,  in  the  life  time  of 
the  wife  and  daughter. 
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86.  There  can  be  no  resulting  or  implied  trust  between  a  lessor  No  trust  be- 

11.,  I  ,  •  I  It."  ii    tween  lessor 

and  Ins  lessee,  because  every  lessee  is  a  yjurchaser  by  his  contract  ^^^^  lessee. 
and  his  covenants ;  which  excludes   all  possibiHty  of  implying;  ?','"^l"o^°" ''• 

'  1  J  I    ^      3     hayley,  7  Bro. 

a  trust  for  the  lessor.     Therefore  if  in  that  case  there  be  any  I'arl  Ca.  383. 

trust  at  all,  it  must  be  declared  in  writing ;  but  there  may  be  a  Hutchins  v. 
resulting  or  implied  trust  between  the  assignor  and  assignee  of  a  >  '  • 
leasehold  estate. 

87.  [Notwithstanding  the  c?ifif?/w  of  Lord  Hardwick  in  the  case  Trusts  executed 
of  Bagshaw  v.  Spencer,  that  all  trusts  were  in  notion  of  law  from  thrusts  ex- 
executory  (and  which  has  been  controverted  by  Fearne  with  his  2^^Tk^246 
usual  ability),    the  distinction    is  now  well  established  between  ^83.  i  Coll. 

'        ,  ,  .  .  .    ,  ,    Jurid.4I3. 

trusts  executed  and   trusts  executory,  in  marriage  articles  and  Rem.  I4i.  Ed. 
wills.  ^  ^• 

88.  Where  the  devise  or  trust  is  directly  and  wholly  declared  Tit.  32.  c.  20. 
by  the  testator  or  settlor,  so  as  to  attach  on  the  lands  imme- 
diately, under  the  deed  or  will  itself,  it  is  a  trust  executed   and 
complete ;  and  must  be  construed  strictly  according  to  its  legal 

import,  and  in  analogy  to  corresponding  limitations  of  legal 
estates:  but  where  the  devise,  trust,  or  agreement  is  directory 
or  incomplete,  describing  the  intended  limitation  of  some 
future  conveyance  or  settlement  directed  to  be  made  for  effectu- 
ating it,  there  the  trust  is  executory ;  and  the  Court  of  Chancery 
will  not  construe  the  devise  or  articles  strictly,  but  will  en-  i.Tac.&Walk. 
deavour  to  discover  the  intention,  and  execute  the  trust,  accord-  '  " 
ing  to  that  intention.] 

89.  When  trusts  were  first  introduced,  it  was  held  that  none  who  may  be 
but  those  who  were  capable  of  beino;  seised  to  a  use  could  be  i'"Tf^*^^:ro 

r  a  1  Ves.  453. 

trustees.     This  has  been  altered  ;  and  it  is  now  settled,  that  the  ^  Comm.  438. 
king  may  be  a  trustee :  but  the  remedy  against  him  is  in  the 
Court  of  Exchequer. 

90.  A  corporation  may  also  be   a  trustee,  not  only  from  its  Mayor  of  Co- 
own  members,  but  also  for  third  persons.     And  where  a  corpo-  Gen'^'^rn'j*?  Bro 
ration  is  a  trustee,  the  Court  of  Chancery  has  the  same  juris-  Pari.  Ca.  285. 

....  .  "^  ''  2Ves.jun.  46. 

diction  over  it  as  over  a  private  person. 

91.  When  once  a  trust  is  sufficiently  created,  it  will  fasten  i  Ves.  468. 
itself  on  the  estate.     Therefore  if  a  conveyance  or  devise,  by 

which  a  trust  is  created,  becomes  void  by  the  incapacity  or 
death  of  the  grantee  or  devisee ;  still  the  Court  of  Chancery 
will  decree  the  trust  to  be  carried  into  execution.  The  relief 
is  administered  by   considering   the  land,  in  whatever  person 
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Davis,  2  r. 
Wms.  316, 


Sonley  v.  Clock 
Makers' Com- 
pany, 1  Bro. 
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vested,  as   bound   by  the   trust;   and   compelling  the  heir,  or 
other  person  having  legal  estate,  to  perform  it. 

92,  A  person  devised  lands  to  his  daughter,  a  married  woman, 
for  her  separate  use.  It  was  held  that  the  husband  should  be  a 
trustee  for  his  wife.  For  as  the  testator  had  a  power  to  devise 
the  premises  to  trustees  for  the  separate  use  of  his  wife,  the 
Court  of  Chancery,  in  compliance  with  his  declared  intention, 
would  supply  the  want  of  them. 

93,  An  estate  was  devised  to  the  Clock  Makers'  Company, 
upon  certain  trusts.  Decreed,  that  though  the  devise  was  void, 
the  Clock  Makers'  Company  not  being  capable  of  taking,  yet 
that  the  trust  was  sufficiently  created  to  fasten  itself  upon  any 
estate  the  law  might  raise ;  therefore  that  the  heir  at  law  was  a 
trustee  for  the  uses  of  the  will. 

94,  [The  rule  that  the  trust  attaches  upon  the  land  so  as  to 
convert  all  persons  acquiring  the  legal  estate  into  trustees,  has 
an  exception  in  the  case  of  a  conveyance  by  the  trustee,  to  a 
purchaser  for  a  valuable  consideration,  without  notice  of  the 
trust :  the  remedy  of  the  cestui  que  trust,  is  against  the  trustee.] 
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CHAP.    II. 


Rules  hi/  which  Trust  Estates  of  Freehold  are  governed. 


Sect.     1.  A  Trust  is  equivalent  to  the 
Legal  Ownership. 
6.  Trusts  are  Alienable, 
9.  Devisable  and  Descendible. 

10.  May  be  Intailed. 

11.  And  also  limited  for  Life. 

12.  Subject  to  Curtesy, 

16.  When  subject  to  Dower. 
22.  Not  to  Free  Bench. 
25.  Forfeitable  for  Treasoti. 


Sect.  27.  But  not  for  Felony . 

29.  Not  subject  to  Escheat. 

30.  Liable  to  Crovm  Debts. 

31.  And  to  all  other  Debts. 
34.  Merge  in  the  Legal  Estate. 
30.  Where  a  Legal  Estate  is  a 

Bar  in  Ejectment. 
39.   Where  a  Re-conveyance  will 
be  jiresianed. 


Section  I. 

We  have  seen  that  trust  estates  owe  their  origin  to  the  strict  a  trust  is 
construction  given  by  the  courts  of  law  to  the  Statute  of  Uses ;  tf|"'igtai° 
in  consequence  of  which  the   Court  of  Chancery  interposed  its  ownership. 
authority,  and  supported  this  kind  of  property.     In  the  exercise 
of  this  jurisdiction  that  Court  first  laid  it  down  that  a  trust  being 
in  fact  a  use  not  executed,  should  be  regulated  by  the  rules 
which  had  been  established  respecting  uses,  before  they  were 
changed  into  legal  estates :  but  as  this  doctrine  was  productive 
of  all  the  inconveniencies  which  were  meant  to  be  remedied  by 
the  Statute  of  Uses,  it  has  been  in  a  great  degree  abandoned. 

2.  In  the  case  of  Burgess  v.  Wheate,  Lord  Mansfield  said, — •  Lifra,  Tit.  30. 

T  1  •  p         1    i-         i-ii    ^  Black.  K. 

"  In  my  apprehension,  trusts  were  not  on  a  true   roundation  till  jgo. 

Lord  Nottingham  held  the  great  seal.  By  steadily  pursuing,  lEden.  22J. 
from  plain  principles,  trusts  in  all  their  consequences,  and  by 
some  assistance  from  the  Legislature,  a  noble,  rational,  and  uni- 
form system  of  law  has  been  since  raised.  Trusts  are  made  to 
answer  the  exigencies  of  families,  and  all  purposes,  without  pro- 
ducing one  inconvenience,  fraud,  or  private  mischief,  which  the 
statute  of  Henry  VIII.  meant  to  avoid.  The  forum  where  it  is 
adjudged  is  the  only  ditl'ercncc  between  trusts  and  legal  estates. 
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Walts  V.  Ball, 
iiifra,  s.  13. 

2Bro.C.C.271. 


Cliolmondeley 
V.  Clinton,  Tu. 
31.  c.  2. 


Til.  11.  c.  2. 


1  Black.  R.  155. 


Trusts  are 
ulieaable. 


TitkXU.    Trust.  Cli.  II.  A.  2— 6. 

Trusts  here  are  considered,  as  between  the  cestui  que  trust  and 
trustee,  and  all  claiming  by,  through,  or  under  them,  or  in  conse- 
(juencc  of"  their  estates,  as  the  ownership,  and  as  legal  estates ;  ex- 
cept when  it  can  be  pleaded  in  bar  of  the  exercise,  of  this  right  of 
jurisdiction.  Whatever  would  be  the  rule  of  law,  if  it  was  a 
legal  estate,  is  applied  in  equity  to  a  trust  estate." 

3.  In  a  subsequent  part  of  the  same  speech,  Lord  Mansfield 
says,  the  above  doctrine  is  founded  on  the  maxim  that  equity 
follows  the  law  ;  which  is  a  safe,  as  well  as  a  fixed  principle  ; 
for  it  makes  the  substantial  rules  of  property  certain  and  uni- 
form, be  the  mode  of  following  it  what  it  will.  And  Lord  Thur- 
low  has  observed  that,  in  many  acts  of  parliament,  an  equitable 
estate  was  considered  the  same  as  if  it  were  a  legal  estate.  That 
the  words  seised  in  law  or  in  equity,  in  the  qualification  act, 
shewed  that  the  word  seised  was  applicable  to  both ;  and  that 
the  word  seisin  extended  to  being  seised  in  equity. 

4.  It  is  of  the  utmost  importance  that  trust  estates  of  the  na- 
ture of  freehold  should  be  considered  in  equity  as  perfectly  ana- 
logous to  legal  estates  of  the  same  kind;  and  subject  to  every 
incident  to  which  such  legal  estates  are  liable.  Consequently, 
that  there  should  be  a  disseisin,  abatement,  or  intrusion,  allowed 
on  a  trust  estate,  as  well  as  on  a  leo-al  one.  And  this  doctrine 
was  admitted  by  Lord  Eldon  and  Lord  Redesdale  in  a  late  case 
which  will  be  stated  hereafter. 

5.  A  trust  estate  still,  however,  retains  some  hw  qualities  of  a 
use.  Thus  confidence  in  the  person  is  necessary  to  the  exist- 
ence of  a  trust ;  so  that  even  at  this  day,  if  a  trustee  sells  the 
land  for  a  valuable  consideration  to  a  person  who  has  no  notice 
of  the  trust,  the  purchaser  will  not  be  compelled  in  Chancery  to 
execute  it.  As  for  privity  of  estate,  it  was  formerly  held  to  be 
as  necessary  as  confidence  in  the  person.  But  this  seems  to  be 
now  altered  ;  for  Lord  Mansfield  has  said,  "  That  part  of  the  old 
law  which  did  not  allow  any  relief  to  be  given  for  or  against  any 
estates  in  the  post,  does  not  now  bind  by  its  authority  in  the 
case  of  trusts." 

G.  Any  disposition  of  a  trust  by  the  cestui  que  trust  was  for- 
merly binding  on  the  trustees  in  a  court  of  equity.  But  it  was 
enacted  by  the  statute  of  Frauds,  s.  9. — "  That  all  grants  and 
assignments  of  any  trust  or  confidence  shall  be  in  writing,  sign- 
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ed  by  the  party  granting  or  assigning  the  same  ;  or  else  shall  be 
utterly  void  and  of  none  effect." 

7.  Although  by  the  stat.  1  Rich.  3.  c.  1.  the  conveyance  of  a  Tit.ii.c.2. 
person,  having  only  a  use,  was  made  good  against  the  feoffees  to  uscs  35. 
use;  yet  it  does  not  appear  to  have  been  ever  held,  since  the 

statute  of  Uses,  that  a  cestui  que  trust  could  convey  any  thing 

more  than  a  trust  estate.     And  in  all  modern  cases,  where  there  8  Term  R.  494. 

has  been  a  conveyance  from  a  cestui  que  trust,  the  legal  estate 

has  been  considered  as  still  remainino-  in  the  trustee. 

8.  It  was  laid  down  by  Lord  Nottingham  as  a  general  rule, —  2  Cha.  Ca.  78. 
"  That  any  legal  conveyance  or  assurance  by  a  cestui  que  trust 

shall  have  the  same  effect  and  operation  upon  a  trust,  as  it 
should  have  had  upon  the  estate  in  law,  in  case  the  trustees  had 
executed  their  trust. 

9.  Trust  estates  are  also  devisable,  as  will  be  shewn  hereafter.  Devisable  and 
And  where  they  are  not  devised,  they  will  descend  to  the  heir  of  Tit.  38.  c.  3. 
the  person  who  was  last  entitled  to  them,  in  the  same  manner  Tit.29.c.3. 
as  legal  estates. 

10.  It  was  formerly  held  that  a  trust  estate,  being  merely  the  Maybeintailed. 
creature  of  a  court  of  equity,  was  not  within  the  statute  De  Don  is ;  i  Vem.  13.^^' 
and,  therefore,  that  where  a  trust  estate  was  limited  to  a  person  2  ^6^^344"'^' 
and  the  heirs  of  his  body,  he  might,  after  issue  had,  bar  such 

issue  by  a  feoffment,  bargain  and  sale,  &c.     But  this  has  been 

long  since  altered  ;  and  it  was  fully  settled  that  a  trust  estate  Kirkham  v. 

might  be  entailed  in  the  same  manner  as  a  legal  one ;  and  that  ^""^^'  ^"^^• 

[previously  to  the  stat.  3  &  4  Will.  4.  c.  74.]  such  entail  could 

only  be  barred  by  a  fine  or  common  recovery. 

11.  A  trust  estate  may  also  be  limited  to  a  person  for  life.  And  also  limited 
And  in  such  case  no  fine  or  other  assurance,  by  the  cestui  que 

trust  for  life,  will  operate  as  a  forfeiture  of  his  estate;  because 
the  forfeiture  of  legal  estates  being  derived  from  feudal  principles, 
and  never  extended  to  uses,  the  Court  of  Chancery  has  in  this 
instance  adhered  to  the  ancient  rules. 

12.  Although  a  man  could  not  be  tenant  by  the  curtesy  of  a  Subject  to  cur- 
use  before  the  stat.  27  Hen.  8.  because  the  wife  could  have  no  *^^^* 
seisin  of  a  use  ;  yet  it  has  been  determined  by  the  Court  of  Chan- 
cery that  a  husband  may  acquire  an  estate  by  the  curtesy  in  a 

trust. 

13.  A  person  having  two  daughters,  devised  his  lands  to  trus-  Watts  v.  Ball. 

l.P.Wms.  108. 
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tees  and  their  heirs,  in  trust  to  pay  his  debts,  and  to  convey  the 
surplus  to  his  daughters  equally.  The  eldest  daughter  brought 
her  bill  for  a  partition  ;  and  the  only  question  was,  whether  the 
husband  of  the  youngest  daughter  should  have  an  estate  for  life 
conveyed  to  him  as  tenant  by  the  curtesy.  The  husband,  in  his 
answer,  had  sworn  that  he  married  the  younger  daughter  upon  a 
presumption  that  she  was  seised  in  fee  of  a  legal  estate  in  the 
moiety  ;  that  at  the  time  of  the  marriage  she  was  in  the  receipt  of 
the  profits  of  such  moiety  ;  and  it  was  admitted  that  this  trust 
was  not  discovered  till  after  the  death  of  the  younger  daughter. 
Lord  Cowper  decreed  that  trust  estates  ought  to  be  governed  by 
the  same  rules,  and  were  within  the  same  reason,  as  legal  estates. 
That  as  the  husband  should  have  been  tenant  by  the  curtesy, 
had  it  been  a  legal  estate,  so  should  he  be  of  a  trust  estate.  And 
if  there  were  not  the  same  rules  of  property  in  all  courts,  all 
things  would  be  as  it  were  at  sea,  and  under  the  greatest  un- 
certainty. 

14.  [The  husband  will  be  entitled  to  curtesy  out  of  the  trust  or 
e(iuitable  estate  of  inheritance  of  the  wife,  notwithstanding  the 
trust  be  declared  during  the  life  of  the  wife  for  her  separate  use. 

15.  This  point  was  for  a  time  unsettled. 

1  Aik.  606.  In  Roberts  v.  Dixwell,  the  trust  was  to  convey  the  testator's^ 

real  estate  for  the  sole  and  separate  use  of  his  daughter  Priscilla, 
and  after  her  death  upon  trust  for  the  heirs  of  her  body  for  ever. 
Lord  Hardwick  held  this  not  to  be  an  estate  tail  in  Priscilla,  be- 
cause the  trust  was  executory  ;  but  that  it  would  have  been 
otherwise  had  the  trust  been  executed  ;  the  trust  for  the  sej^arate 
use  of  Priscilla  for  life,  not  preventing  the  union  of  the  life  estate 

Fearne  Keiu.         ""^^  '  '  ^ 

54—5.  ^vith  the  subsequent  trust  to  the  heirs  of  her  body. 

3Atk.695.7l5.  1"  thc  subsequent  case  of  Hearle  v.  Greenbank,  Lord  Ilard- 
s.  c.  1  Yes.  ^^jpj.  j^j^j^j  ,^  decision  in  opposition  to  the  general  doctrine  laid 
down  by  him  in  the  preceding  case.  There  Doctor  Worth  de- 
vised real  estate  to  trustees  upon  trust  for  the  separate  use  of 
Mary,  the  wife  of  William  Winsmore,  and  upon  further  trust  to 
permit  her  to  dispose  thereof  by  deed  or  will,  notwithstanding  co- 
verture. Mary  Winsmore  was  the  only  child  and  heir  of  the  tes- 
tator. Her  appointment  by  will  wa^  invalid  by  reason  of  her  in- 
fancy :  and  at  the  testator's  de.ah  the  equitable  fee  in  rever- 
sion, not  being  disposed  of  by  thc  will,  descended  upon  her. 
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The  question  was,  whether  her  husband  was  entitled  to  curtesy  ; 
and  Lord  Hardwick  decided  in  the  negative,  observing,  there  was 
no  seisin  in  deed  of  the  inheritance  in  the  wife  during  the  cover- 
ture, and  so  the  husband  was  neither  at  law,  nor  in  equity  tenant 
by  the  curtesy. 

In  the  recent  case  of  Morgan  ij.  Morgan,  closely  resembling  r)ividd.408. 
Hearle  v.  Greenbank,  Sir  John   Leach,  V.  C.  decided  that  the 
husband  was  entitled  to  the  curtesy,  thereby  overruling  the  latter 
case.     In  Morgan  v.  Morgan,  the  trust  in  a  marriage  settlement 
was,  for  the  sole  and  separate  use  of  the  wife  for  life,  with  power 
to  appoint  by  deed  or  will ;  and  for  want  of  appointment,  for  the 
wife,  her  heirs,  and  assigns.     His  honour  observed,  in  the  con- 
clusion of  his  judgment,  that  the  husband  was  partially  and  not 
wholly  excluded  from  the  enjoyment  of  the  wife's  property,  that 
the  Court,  according  to  the  intention  of  the  settlement,  would 
restrain  his  interference  with  the  rents  during  the  wife's  life,  but  Benneti.Davis, 
as  there  was  no  further  exclusion  expressed  in  the  settlement,  the  ^      Will. 316. 
Court  would  not  restrain  him  from  the  enjoyment  of  his  general 
right  as  tenant  by  the  curtesy.] 

16.  It  might  have  been  expected  that  where  the  Court  de-  when  subject  to 
viated  so  far  from  the  old  law  of  uses  as  to  allow  curtesy  of  an  '°"'^'" 
equitable  estate,  it  would  have  extended  the  same  indulgence  to 

dower,  being  a  right  strongly  favoured  by  the  common  law ;  yet 
it  had  been  long  settled  [previously  to  the  recent  statute  3  &  4 
Will.  4.  c.  105.]  that  a  widow  is  not  dowable  of  an  equitable 
estate,  whether  the  husband  himself  had  parted  with  the  legal 
estate,  or  a  trust  estate  had  descended  upon  or  been  limited  to  him. 

17.  The  first  time  this  point  appears  to  have  been  determined  Colt  v.  Colt, 
was  in  12  Cha.  2. ;  and  although  this  doctrine  has  been  followed 

by  subsequent  chancellors,  yet  they  have  uniformly  expressed 
their  regret  at  being  bound  by  such  a  precedent.  But  many 
cases  of  this  kind  have  arisen,  and  the  determinations  have  been 
uniform  against  the  claim  of  dower  out  of  a  trust  estate. 

18.  Thus  a  husband  before  marriage  conveyed  his  estate  to  Bottomley  v. 

,,.,..  ,  111  Fairfax,  Free. 

trustees  and  then-  heu's,m  such  manner  as  to  put  the  legal  estate  in  cha.  336. 
out  of  him.     It  was  determined,  that  though  the  trust  estate 
was  limited  to  him  and  his  heirs,  yet  his  widow  should  not  be 
endowed  of  it :  that  the  court  had  never  gone  so  far  as  to  allow 
dower  in  such  a  case. 
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Ambrose  i.  19.  A.  purchased  an  estate  in  the  names  of  two  trustees,  who 

Wms.  321.         acknowledged  the  trust  after  his  death.     Upon  a  claim  made  by 
his  widow  to  dower,  it  w^as  decreed  that  she  was  not  dowable. 
Printed  cases,      ^j^^  ^^^^.^^  ^^^^  affirmed  in  the  House  of  Lords. 

2P.  Wms.  708-  20.  Sir  J.  Jekyll  has  attempted  to  distinguish  between  the 
case  of  a  trust  created  by  the  husband  himself,  and  a  trust 
created  by  another  person.  In  the  first  case  he  admits  it  to  be 
a  settled  point,  from  the  authority  of  the  preceding  cases,  that 
the  wife  cannot  have  dower;  because  it  must  be  presumed  the 
trust  was  created  for  the  sole  purpose  of  barring  dower.  Ac- 
cordingly it  had  been  the  common  practice  for  purchasers  to 
take  a  conveyance  of  the  legal  estate  in  a  trustee's  name,  to  pre- 
vent dower.  But  in  the  second  case,  where  a  trust  estate 
descended,  or  came  to  the  husband  from  another  person,  it  was 

Goodwm  V.        different.     This  distinction  has  however  been  exploded  by  Lord 

vVinsmore,  ...  i  j 

s.  23.  Ilardwicke,  in  a  case  which  will  be  stated  hereafter. 

Banks  V.Sutton.       21.  It  is  also  laid  down  by  Sir  Joseph  Jekyll,  that  where  a 

2  Jr.  Wms.  70o.  •'  '■  •' 

particular  time  is  appointed  for  conveying  the  legal  estate  to  the 
husband,  and  he  outlives  that  time,  without  obtaining  such  con- 
veyance, his  widow  shall  notwithstanding  be  entitled  to  dower 
in  equity ;  for  where  an  act  is  to  be  done  by  a  trustee,  that  is 
looked  on  as  done  which  ought  to  have  been  done.  But  this 
doctrine  is  not  supported  by  the  decree  in  the  case  referred  to, 
without  the  additional  proposition,  that  a  widow  was  dowable  of 
an  equity  of  redemption  in  fee.  It  was  a  mortgage  in  fee,  and 
not  paid  off  during  the  coverture.  If  the  trustee  therefore  had 
conveyed,  he  would  have  conveyed  an  equity  of  redemption  only, 
subject  to  a  mortgage  in  fee;  and  the  widow  would  not  have 
been  entitled  to  dower,  unless  she  was  dowable  out  of  such 
Dixon  y.Sa-       equitv  of  redemption,  which  she  was  not.     This  therefore,  thouo-h 

ville,Tit.l5.c.3.       \,.,,  '  ,        ,  ,     ,  .  .        .'  .^ 

said,  will  not  support  the  decree ;  and  the  proposition  is  too  im- 
portant, and  contradicted  by  too  many  analogies,  to  be  hazarded 
upon  this  dictum  alone,  {a) 
Not  to  free  22.  It  is  said  by  Lord  Cowper,  that  the  widow  of  a  cestui  que 

2T^ern  585  ^'"*^  ^^ ^  copyhold  ought  to  have  her  free  bench,  as  well  as  if 
the  husband  had  the  legal  estate  in  him.  But  this  doctrine 
has  been  contradicted  in  the  following  case : — 


(c)  [But  now  by  the  statute  3  &  4  Will.  4.  c.  105.  s.  2.  women  married  after  the  1st  of 
January,  1834,  arc  dowable  out  of  equitable  estates.     '6vi\>.  Tit.  6.  ch.  1.  s.  25.  note  ] 
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23.  A  bill  was  brought  by  a  widow  for  a  customary  estate.  Goodwin  v. 

mi       1        1         1)     r-     1         1  11  1  Winsmore, 

I  he  husband  s  rattier  bought  the  lands,  which  were  conveyed  to  2  Atk.525. 
him  and  D,  and  the  heirs  of  the  father.     The  father  devised  the 
lands  to  the  husband  in  tail ;  and  D.  survived  the  husband.    The 
custom  was  laid   for  the  wife  to  have  the  whole,  as  her  free 
bench. 

Lord  Hardwicke — "  It  is  an  established  doctrine  now,  that  a 
wife  is  not  dowable  of  a  trust  estate.  Indeed  a  distinction  is 
taken  by  Sir  J.  Jekyll,  in  Banks  v.  Sutton,  in  respect  to  a  trust, 
where  it  descends  or  comes  to  a  husband  from  another,  and  is 
not  created  by  himself:  but  I  think  there  is  no  ground  for  such 
a  distinction  ;  for  it  is  going  on  suppositions  which  will  hold  on 
both  sides  ;  and  at  the  latter  end  of  the  report  Sir  J.  J.  seems  to 
be  very  diffident  of  it,  and  rested  chiefly  on  another  point  in 
equity ;  so  that  it  is  no  authority  in  this  case.  But  there  is  a  late 
authority  in  direct  contradiction  to  the  distinction  above  taken 
in  Banks  v.  Sutton ;  the  case  of  the  Attorney-General  v.  Forrest  138. 
Scott.  The  only  case  for  the  plaintiff  is  that  of  Otway  v.  Hud- 
son, 2  Vern.  583.  There  it  was  free  bench,  and  is  so  called 
here ;  but  it  appears  plain  to  be  only  customary  dower.  Free 
bench  is  merely  a  widow's  estate  in  such  lands  as  the  husband 
dies  seised  of;  not  that  he  is  seised  of  during  the  coverture,  as  Tit.  10.  c  3. 
dower  is.  There  were  many  circumstances  in  the  case  of  Otway 
V.  Hudson  ;  it  was  decreed  on  the  endeavour  of  the  husband  to 
get  the  legal  estate  surrendered,  and  the  refusal  of  the  trustees;  Foiderv.Wade, 
and  grounded  on  his  will :  but  as  to  the  general  doctrine  at  the 
latter  end,  it  is  not  warranted  by  the  decree."  The  bill  was 
dismissed. 

24.  Where  a  man,  immediately  before  his  marriage,  privately  Tit.  32. c.  27. 
and  secretly  conveys  his  estate  to  a  trustee  for  himself,  in  order 

to  defeat  his  wife  of  dower,  such  conveyance  will  be  deemed 
fraudulent  and  void. 

26.  Before  the  statute  of  Uses,  the  king  was  not  entitled  to  a  Forfeitable  for 
use  upon  an  attainder  for  treason  of  the  cestui  que  use,  as  is  men-  Tit.  ii.'c.2.s.24. 
tioned  in  the  preamble  to  that  statute :  so  that  afterwards  trusts 
were,  by  an  analogy  drawn  from  uses,  also  protected  from  for- 
feiture, upon  an  attainder  of  the  cestui  que  trust  for  high  treason.  Vide  supra. 
This  produced  the  statute  33  Hen.  8.  c.  20.  by  which  it  is  enact-  J^gIo.3^cM5. 
ed,  "  that  if  any  person  shall  be  attainted  or  convicted  of  high 
treason,  the  king  shall  have  as  much  benefit  and  advantage  by 
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1  r.  C.  248. 


But  not  for 

felony. 

Veil,  snpr. 'Ill,  1 ' 
ss.  76,  77. 


Attorney-Gene- 
ral ('.  Sands, 
1  Male,  P.  C. 
249. 


Not  subject  to 
escheat. 
Jiurgess  r. 
\Vheate,Tit.30. 

King  V,  Hol- 
land, Alluyn  14, 
Style  41. 
And  see  Wea- 
ver I'.  Maule, 
211US.&JM.97, 


Liable  to  crown 
<lei)ls. 
lit,  1. 
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such  attainder  as  well  of  uses,  rights,  entries,  and  conditions,  as 
of  possessions,  reversions,  remainders,  and  all  other  things,  as  if 
it  liad  been  done  and  declared  by  authority  of  parliament." 

2().  Lord  Hale  has  observed,  that  at  the  time  when  this  sta- 
tute was  made,  there  could  be  no  use  but  that  which  is  now 
called  a  trust;  and  although  it  was  determined  in  Abingdon's 
case,  that  a  trust  estate  of  freehold  was  not  forfeited  by  attainder 
of  treason,  yet  that  resolution  could  not  be  reconciled  with  the 
statute  33  Hen.  8.,  as  the  uses  there  mentioned  could  be  nothing 
but  trusts  ;  therefore  he  was  of  opinion,  that  upon  an  attainder 
for  high  treason  of  the  cestui  que  trust  of  an  inheritance,  the  equity 
or  trust  was  forfeited ;  though  possibly  the  land  itself  was  not 
forfeited. 

27.  Whatever  may  be  the  case  in  an  attainder  for  high  trea- 
son, it  has  been  determined  that  an  attainder  for  felony  is  not 
within  the  statute  33  Hen.  8.  Therefore,  in  such  a  case,  nei- 
ther the  trust  nor  the  land  becomes  forfeited  ;  for  the  king  has 
his  tenant  as  before,  namely,  the  trustee. 

28.  Freeman  Sands  being  attainted  of  felony,  for  the  murder 
of  his  brother,  and  having  a  trust  estate  in  lands  held  of  the 
king,  of  which  Sir  George  Sands  had  the  legal  estate  ;  the  Attor- 
ney-General preferred  an  information  in  the  Exchequer  against 
Sir  G.  Sands,  to  have  a  conveyance  of  the  legal  estate  to  the 
king.  The  Court  resolved,  that  although  Freeman  Sands  had 
the  trust  of  the  land  at  the  time  of  his  attainder,  yet  inasmuch 
as  Sir  G.  Sands  continued  seised  of  the  lands,  and  so  was  te- 
nant to  the  king,  though  subject  to  the  trust,  yet  the  trust  was 
not  forfeited  to  the  crown ;  but  that  Sir  G.  Sands  should  hold 
the  lands  for  his  own  benefit,  discharged  from  the  trust. 

29.  It  was  decreed  by  Lord  Northington  in  a  modern  case, 
that  a  trust  estate  of  inheritance  does  not  escheat  to  the  crown 
by  the  death  of  cestui  que  trust  without  heirs :  but  that  the 
trustee  shall  hold  the  land  discharged  from  the  trust.  Lord 
Mansfield  held,  that  trust  estates  should  escheat  in  the  same 
manner  as  legal  ones,  and  Lord  Thurlow  appears  to  have  been 
of  the  same  opinion. 

30.  It  appears  somewhat  doubtful,  whether  trusts  were  ori- 
ginally liable  to  crown  debts.  But  by  the  statute  13  Eliz.  c.  4. 
it  is  enacted,  that  if  any  person,  who  is  an  accountant,  or 
indebted  to  the  crown,  shall  purchase  any  lands  in  the  name  of 
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other  persons,  to  his  own  use,  all  such  lands  shall  be  taken  for 
the  satisfaction  of  the  debts  due  by  such  persons  to  the  crown. 

31.  It  was  formerly  held  by  the  Court  of  Chancery,  by  ana-  And  to  all  other 
logy  from  the  old  law  of  uses,  that  trust  estates  were  not  subject  Bennet  n.  Box, 
to  debts,  nor  assets  in  the  hands  of  the  debtor's  heirs.  To  iCha.Ca.  12. 
remedy  this,  it  was  enacted  by  the  statute  of  Frauds,  s.  10. — 

"That  it  shall  and  may   be   lawful  for  every  sheriff  or  other  29  ciia.  2. c. 3. 
officer,  to  whom  any  writ  or  precept  shall  be  directed,  upon  any 

•    J  .  ,  1  1     ,   ,•  Harris  z).  Pugh, 

judgment,  statute,  or  recognizance,  to  do,  make,  and  deliver  4Eing.  335. 
execution  unto  the  party  in  that  behalf  suing,  of  all  such  lands, 
tenements,  &c.  as  any  other  person  or  persons  shall  be  seised  or 
possessed  in  trust  for  him  against  whom  execution  is  so  sued, 
like  as  the  sheriff  or  other  officer  mig-ht  or  ouoht  to  have  done  if 
the  said  party  against  whom  the  execution  shall  be  so  sued  had 
been  seised  of  such  lands,  tenements,  &.c.  of  such  estate  as  they 
be  seised  of  in  trust  for  him  at  the  time  of  the  said  execution 
sued,  which  lands,  tenements,  &c.,  by  force  and  virtue  of  such 
execution,  shall  accordingly  be  held  and  enjoyed  freed  and  dis- 
charged from  all  incumbrances  of  such  person  or  persons  as  shall 
be  so  seised  or  possessed  in  trust  forthe  person  against  whom  such 
execution  shall  be  sued :  and  if  any  cestui  que  trust  shall  die 
leaving  a  trust  in  fee  simple  to  descend  to  his  heir,  then  and  in 
every  such  case  such  trust  shall  be  deemed  and  taken,  and  is 
hereby  declared  to  be,  assets  by  descent;  and  the  heir  shall  be 
liable  to  and  chargeable  with  the  oblio;ation  of  his  ancestors, 
for  and  by  reason  of  such  assets,  as  fully  and  amply  as  he 
might  or  ought  to  have  been,  if  the  estate  in  law  had  de- 
scended to  him  in  possession,  in  like  manner  as  the  trust 
descended."  (a) 

32.  It  has  been  held,  that  if  a  trustee  has  conveyed  away  Hunt  D.Coles, 
the  lands,  by  the  direction  of  the  cestui  que  trust,  before  execu-     '^*     * 
tion  is  sued  out,  they  cannot  afterwards  be  taken  by  the  creditor. 

33.  Where  a  trust  estate  descends  on  the  heir  at  law,  though  2  Atk.  293. 
it  may  be  necessary  to  resort  to  equity  to  reduce  it  into  posses- 
sion, yet  it  will  be  considered  as  legal,  and  not  equitable  assets  ; 

a  trust  estate  being  made  assets  by  the  statute. 

34.  Trust  estates  are  in  all  cases  subject  to  merge  in  the  legal  Merge  in  the 

,  ,  legal  estate. 

estate,  whenever  both  estates  come  to  the  same  person,  because  Wade  v.  Paget, 

lBro.C.C.263. 
(d)  [An  equity  of  redemption  is  not  a  trust  within  this  statute  and  it  has  therefore    Vide  Goodright 

been  held  to  be  equitable  assets.     Plunket  i;.  Penson,  2  Atk.  290.1  r.Wells.Tit.  29. 

'  -*  See  Tit.  39. 
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a  man  cannot  be  trustee  for  liimself.  And  in  a  modern  case 
Lord  Thurlovv  said  it  was  universally  true,  that  where  the  estates 
unite,  the  equitable  must  merge  in  the  legal. 

3  Ves.jun.i26.  35.  In  a  subsequent  case  Lord  Alvanley  said,  ''Another 
position  was  maintained  in  a  latitude  that  would  create  infinite 
confusion.  That  where  there  is  in  the  same  person  a  legal  and 
equitable  interest,  the  former  absorbs  the  latter.  I  admit  that 
where  he  has  the  same  interest  in  both,  he  ceases  to  have  the 
equitable  estate,  and  has  the  legal  estate,  upon  which  this  court 
will  not  act,  but  leaves  it  to  the  rules  of  law.  But  it  must  be 
understood  always  with  this  restriction,  that  it  holds  only  where 
the  legal  and  equitable  estates  are  co-extensive,  and  commen- 
surate:  but  I  do  not  by  any  means  admit,  that  where  he  has 
the  whole  legal  estate  and  a  partial  equitable  estate,  the  latter 
sinks  into  the  former;  for  it  would  be  a  disadvantage  to  him." 

Where  a  legal  36.  It  Js  a  rule  of  law  that  in  an  ejectment  the  plaintiff  must 

ff  ejectaenu       recover  upon  the  strength  of  his  own  titjej  and  cannot  found 

^        his  claim  on  the  weakness  of  that  of  the  defendant ;  for  posses- 

/"^■"^  '^'^ r ,d    sion*has  given  the  defendant  a  right  against  every  man  who 

CiUr-Lui-         cannot  shew  a  good  title.     Thejartx:^^no_jvo^ld_cjiange^^ 

possession  must  first  estabhsh  a  legal  tUlejnJhimself :  therefore 

7'"*'*^ where  it  can  be  shewn  by  the  defendant  that  the  legal  title  is  not 

in  the  plaintiff,  he  cannot  recover  in  the  action. 

3  Bun.  1901.  37.    It  was  formerly  held  that  an   outstanding   legal  estate 

Dou^  721  should  not  be  set   up  as  a  bar  in  ejectment  to  the   cestui  que 

trust,  where  he  was  entitled  to  the  benefit  of  the  whole  legal 
estate.  But  Lord  Mansfield  has  said,  the  rule  only  was,  that 
the  legal  estate  should  not  be  set  up,  to  defeat  the  cestui  que 
trust,  in  a  clear  case  ;  for  where  the  trust  was  perfectly  manifest, 
the  rule  stood  upon  strong  and  beneficial  principles;  because  in 
ejectment  the  question  was,  who  was  entitled  to  the  possession. 
But  if  a  trust  was  doubtful,  a  court  of  law  would  not  decide  upon 
it  in  an  ejectment ;  it  must  be  put  into  another  way  of  inquiry. 

8  Term  R.  122.  38.  This  doctrine  has  been  denied  by  Lord  Kenyon,  who  has 
said,  that  "  if  it  appear  in  a  special  verdict,  or  a  special  case, 
that  the  legal  estate  is  outstanding  in  another  person,  the  party 
not  clothed  with  that  legal  estate  cannot  recover  in  a  court  of 
law.  And  in  this  respect  I  cannot  distinguish  between  the  case 
of  an  ejectment  brought  by  a  trustee  against  the  cestui  que  trust, 
and  an  ejectment  brought  by  any  other  person." 


,1  ^i^nurK/- 
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39.  In  the  case  of  Lade  ^?.  Holford,  it  appears  to  have  been  Where  a  re- 
agreed  that  where  the  beneficial  occupation  of  a  trust  estate  by  be"!resumTdr' 
the  person  entitled  to  it  has  given  reason  to  suppose  that  there  ^^^'^'^^of^^* 
was  a  conveyance  of  the  legal  estate  to  the   person  who  was 
equitably  entitled  to  it,  a  jury  may  be  directed  to  presume  such 

a  conveyance.     And  this  doctrine  is  confirmed  by  the  following 
case : — 

40.  Upon  a  bill  in  Chancery  for  the  specific  performance  of  Hilary  v.  Wal- 

.  ler  12Ves.  239. 

an  agreement  to  purchase  a  farm,  the  defendant  objected  to  the 
title.  The  estate  appeared  to  have  been  conveyed  in  1694  by  Doe?). Lloyd, 
way  of  indemnity  ;  and  as  to  one  moiety  of  the  estate,  there  was  5  Ed.  App.  4i'. 
no  provision  for  reconveying  it ;  as  to  the  other  moiety  there  was  SeealsoSkia.77. 
such  a  provision  after  the  death  of  two  persons  then  living,  and  Llewellyn,  and* 
eleven  years  after.  In  a  family  settlement  executed  in  1694,  the  dtT8^Eas?266 
conveyance  of  1664  was  excepted.     From  that  time  no  notice  iTurn.  29.  per 

,  P  .        ,  ,  Lord  Eldon. 

was  taken  of  it;  but  the  estate  was  conveyed  by  the  persons  in  Cooke i.Soltau, 
possession,  as  if  they  were  seised  of  the  legal  estate.     So  that  the  Xeimy  v.  Jones,' 
owners  had  acted  as  proprietors  of  the  fee  simple  for  a  hundred   lOl^i^g.  75. 
and  forty  years ;  and  no  claim  appeared  to  have  ever  been  made 
on  the  estate,  under  the  deed  of  indemnity.     The  objection  to 
the  title  was  founded  on  the  leeal  estate's  beino:  outstanding:. 

S o o 

To  which  it  was  answered,  that  a  reconveyance  of  it  ought  to  be 
presumed. 

Sir  W.  Grant  said,  that  length  of  time  did  not,  of  itself,  fur- 
nish the  same  sort  of  presumption,  in  this  case,  that  it  did  in  a 
case  of  adverse  possession.  Long  continued  possession  implied 
title  ;  as,  if  there  was  a  different  right,  the  probability  was,  that 
it  would  have  been  asserted.  But  undisturbed  enjoyment  did 
not  shew  whether  the  title  was  equitable  or  legal.  It  did  not 
follow  however  that  a  conveyance  of  the  legal  estate  could  not 
be  the  subject  of  presumption  ;  though  the  presumption  was 
made  upon  a  different  ground.  Lord  Kenyon,  though  disin- 
clined to  permit  ejectments  to  be  maintained  upon  equitable 
titles,  always  admitted  that  it  might  be  left  to  the  jury  to  pre- 
sume a  conveyance  of  the  legal  estate.  On  what  ground  was 
such  presumption  to  be  made  ?  On  this,  that  what  ought  to 
have  been  done  should  be  presumed  to  have  been  done :  when 
the  purpose  was  answered  for  which  the  legal  estate  was  con 
veyed,  it  ought  to  be  reconveyed.  Presumptions  did  not  always 
proceed  on  a  belief  that  the  thing  presumed  had  actually  taken 
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Cowp.215.  jilace.  Grants  were  frequently  presumed,  as  Lord  Mansfield 
had  said,  merely  for  the  purpose,  and  from  a  principle  of  quiet- 
ing the  possession.  There  was  as  much  occasion  for  presuming 
conveyances  of  legal  estates :  as  otherwise  titles  must  for  ever 
remain  imperfect,  and  in  many  respects  unavailable ;  when, 
from  length  of  time,  it  became  impossible  to  discover  in  whom 
the  legal  estate,  if  outstanding,  was  actually  vested.  If  it  could 
be  ascertained  at  what  period  the  legal  estate  ought  to  have 
been  reconveyed,  he  saw  no  reason  why  the  presumption  of  its 
being  reconveyed  at  that  period  should  not  be  made.  The  dif- 
ficulty was,  that  by  the  deed  of  1G64  it  was  only  as  to  a  moiety 
of  the  estate,  that  any  time  was  limited  for  the  reconveyance. 
It  could  not  however  be  meant  that  the  legal  estate  in  any  part 
should  continue  outstanding  for  ever.  The  conveyance  of  it  was 
made  for  a  purpose  that  must  have  some  limit.  It  was  by  way  of 
security  against  the  eviction  of  another  estate.  At  what  precise 
moment  the  danger  of  eviction  ceased  it  was  impossible  to  say  : 
but  if  the  time  that  had  elapsed  without  claim,  one  hundred  and 
forty  years,  did  not  furnish  the  inference  that  none  could  be 
made,  he  did  not  know  what  period  would  be  sufficient  for  that 
purpose.  Mere  possibilities  ought  not  to  be  regarded.  The 
2Atk.i9.  Court,  as  Lord  Hardwicke  said  in  the  case  of  Lyddall  f.  Wes- 

ton, "  must  govern  itself  by  a  moral  certainty ;  for  it  is  impos- 
sible, in  the  nature  of  things,  there  should  be  a  mathematical 
certainty  of  a  good  title."  The  evidence  of  actual  reconveyance 
was  slight,  and  inconclusive.  But  on  the  general  grounds  he 
had  before  stated,  he  conceived  there  was  no  court  before  which 
a  question  concerning  this  title  could  come,  that  would  not 
Doe  v.  Reed,  Under  all  the  circumstances  of  the  case  presume,  or  direct  a  jury 
232**^°  ^  to  presume,  that  the  legal  estate  had  been  reconveyed.     It  was 

s.  C.  Mad.  &      therefore  such  a  title  as  a  purchaser  might  safely  take.     And 

Geld.  7.  &  .  •^  o  J 

lb. 54. Cooker,  decreed  accordingly. 

&°Stu.'  154™*        The  decree  was  affirmed  by  Lord  Erskine. 

Doet.  Swym-  [41.  But  where,  from  the  nature  and   object  of  the  original 

yon  Rep.  by    "  Conveyance  of  the  legal  estate  to  the  trustees,  there  is  no  incon- 

Hanmer,38.:j.     sistency  between  the  equitable  ownership  and  the  fact  of  the 

wen,  10  East,     lesal  estate  being  suffered  to  remain  outstanding,  there  it  seems 

583  £3  o  o' 

the  presumption  will  not  be  made.] 
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CHAP.  III. 


Rules  (ji/  wliich  Trust  Toms  cue  ^oveDied. 


Sect,     1.  Terms  iii  Gross. 

6.  Terms  attendant  on  the  Iri' 

herlfance. 
9.  How  Terms  become  attendant. 
22.   When  a  Term  is  in  Gross. 
27.  A   Term  attendant  may  be- 
come a  term  in  Gross. 
29.  Terms  attendant  are  Part  of 
the  Inheritance. 

31.  Are  real  Assets. 

32.  Not  forfeited  for  Felony. 

33.  Trust     Terms     will    protect 

Purch{isers  from  mesne  In- 
cumbrances. 


Sect.  39.  And  also  from  Dower. 

44.  3Iust  be  assigned  to  a  Trustee 

for  the  Purchaser. 
46.  A  term  ivill  not  protect  the 
Heir  from  Dower. 

49.  Nor  the  Assignees  of  a  Bank- 

rupt. 

50.  Neither  Jointure   nor    Cur- 

tesy barred  by  a  Term. 
52.   Where  a  Term  is  a  Bar  in 
Ejectment. 


Section  I. 

The  principles  upon  which  terms  for  years  are  held  not  to  be  Terms  in  gross. 
affected  by  the  statute  of  Uses  have  been  already  explained  ;  it 
will  now  therefore  be  only  necessary  to  state  the  rules  by  whicli 
they  are  governed. 

Terms  for  years  are  either  vested  in  trustees  for  the  use  of 
particular  persons  not  entitled  to  the  freehold  and  inheritance  of 
the  lands,  or  for  particular  purposes,  in  which  cases  they  are 
called  terms  in  gross ;  and  the  persons  entitled  to  the  beneficial 
interest  have  a  right  in  equity  to  call  on  the  trustees,  or  persons 
possessed  of  the  legal  estate  in  such  terms,  for  the  rents  and 
profits,  and  also  for  an  assignment  of  the  terms. 

2.  The  cestui  que  trust  of  a  term  in  gross  has  the  same  power 
of  alienating  and  devising  it,  as  if  he  had  the  legal  estate.  It 
should  however  be  observed,  that  the  stat.  1  Rich.  3.  does  not  Ante,  c.2.s.6. 
extend  to  trust  terms  ;  and  therefore  an  assignment  of  the  trust 
of  a  term,  by  the  cestui  que  trust,  will  not  pass  the  legal  estate  in 
the  term. 

VOL.  I.  E  E 


418  Tille  XII.   'I'nLit.  C/i.\U.  s.3— 7. 

Til.  a.o.  1.  3.  The  ijoht  to^Jrust  term  in  gross,  vests  in  the  executors  or 

Tree,  ill  Cha.      administrators  of  the  cestui  quetrmt^ ;  and  where  a  married  woman 

1  Inst.  351a.      jg  cestui  (iiie  tmst  o^  ?L  icuw,  her  husband  has  the  same   rights 
11. 1.  ^ 

as  if  she  had  the  legal  estate. 

King  r.  Ballet,         4.  It  is  said  in  Vernon's  Reports,  that  the  trust  of  a  term  is 

'c:.Si'tors~ofsir    not  asscts  at  law,  within  the  statute  of  Frauds,  for  that  statute 

^'•^'"^„  o,,      only  extends  to  a  trust  of  lands  held   in  fee  simple.     But  it  is 

3  1  .  \\  ill.  34  1.  •' 

'Jit.  15.  c.  3..      equitable  assets,  in  the  hands  of  the  executor. 

^'  ^^'  5.  Terms  of  this  kind  are  in  general  governed  by  the  same 

rules  as  legal  ones ;  except  that  trust  terms  in  gross  are  capable 
of  being  settled  in  a  manner  not  allowed  in  the  limitation  of 

Tit.  38.  c.  1!).      legal  terms  ;  of  which  an  account  w  ill  be  given  hereafter. 

Terms  attend-  6.  When  tcmis  for  years  became  fully  established,  and  the 

helitanre!  I^/  '"terest  of  the  termor  was  secured  against  the  effect  of  fictitious 

^li.  //a  //^A  recoveries,  long  terms  were  frequently  created ;  and  although 
the  purposes  for  which  such  terms  had  been  raised  were  fully 
satisfied,  still  the  terms,  not  being  surrendered,  continued  to 
exist,  the  legal  interest  remaining  in  the  personal  representatives 
of  the  persons  to  whom  they  were  originally  limited.  But  as 
the  owners  of  the  inheritance  were  entitled  to  the  benefit  of 
them,  the  Court  of  Chancery  deemed  them  to  be  in  fact  united 
to  the  inheritance,  from  which  they  acquired  the  name  of  terms 
attendant  on  the  inheritance ;  for  otherwise  the  right  to  such 
terms  would  have  gone  to  the  executors  or  administrators  of  the 
persons  entitled  to  the  trusts  of  them,  as  part  of  their  personal 
estate;  and  the  freehold  and  inheritance  of  the  lands  would 
descend  to  the  heir  at  law. 

Wiiloughby  V.         7.  Thus  Lord  Hardwicke  has  said — "  The  attendancy  of  terms 

\\  illouirhby,  ,.,.  .,  ■  c  j.     r  't. 

1  Term  R.  763.  for  ycars  upon  the  inheritance,  is  the  creation  ot  a  court  ot  equity  ; 
invented  partly  to  protect  real  property,  and  partly  to  keep  it  in 
the  rio-ht  channel.  In  order  to  it,  this  court  framed  the  distinc- 
tion  between  such  attendant  terms,  and  terms  in  gross  ;  notwith- 
standing that  in  the  consideration  of  the  common  law  they  are 
both  the  same,  and  equally  keep  out  tiie  owner  of  the  fee  so  long 
as  they  subsist.  But  as  equity  always  considers  who  has  the 
right  in  conscience  to  the  land,  and  on  that  ground  makes  one 
man  a  trustee  for  another ;  and  as  the  common  law  allows  the 
possession  of  the  tenant  for  years  to  be  the  possession  of  the 
owner  of  the  freehold  ;  this  court  said,  where  the  tenant  for  years 
is  but  a  trustee  for  the  owner  of  the  inheritance,  he  shall  not 
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keep  out  his  cestui  que  trust ;  nor  pari  raliunc,  obstruct  him  in 
doing  any  acts  of  ownership,  or  in  making  any  assurances  of  his 
estate.  Therefore,  in  equity,  sucli  a  term  for  years  shall  yich!, 
ply,  and  be  moulded,  according  to  the  uses,  estates,  or  charges 
which  the  owner  of  the  inheritance  declares  or  carves  out  of  the 
fee.     Thus  the  dominion  of  real  property  was  kept  entire," 

8.  Mr.  Fearne  has  also  observed,  that  "  without  such  attend-   Collect,  .lur. 

,  1        ,  •      1  •        1  11     Vol.  11.  No.  6. 

ancy,  property  m  the  samelands,united  m  the  same  owner, would 

take  different  channels ;  the  dominion  of  real  estates,  instead  of 
being  entire,  become  split  and  divided  between  the  personal  and 
real  representatives;  and  indeed  leave  the  real  representatives 
very  little  but  the  mere  name  of  property.  For  an  inheritance 
expectant  on  a  term  of  any  considerable  duration  is  of  very  little 
value.  So  necessary,  therefore,  is  the  attendancy  of  terms,  un- 
der the  circumstances  above-mentioned,  to  keep  real  estates  in  a 
right  channel,  that  the  very  existence  of  real  property,  as  distin- 
guished from  the  personal,  seems  in  a  great  measure  to  depend 
upon  it.  For  as  there  are  few  estates  in  which  there  are  not  such 
terms,  if  they  are  not  to  be  considered  as  attendant,  the  whole 
substance  and  value  of  the  estate  would  in  them  devolve  to  the 
executor,  as  personal  property;  whilst  the  heir  or  real  representa- 
tive would  be  left  destitute  of  every  thing  but  the  shadow  of  the 
inheritance." 

9.  A  term  may  become  attendant  on  the  inheritance,  either  by   How  terms  be- 

come attendant. 
an^^xjpress  declaration  of  trust,  or  _lrjMnv[3lication  of_law^   Thus 

where  a  satisfied  term  is  assigned  to  a  trustee,  upon  an  express 
trust  to  attend  the  inheritance,  the  owner  of  such  inheritance  ac- 
quires a  right  to  the  term  by  the  declaration  of  the  parties.  But 
there  are  many  cases  where  no  such  declaration  is  made ;  and 
then  it  becomes  a  question,  in  equity,  whether  it  is  a  term  in 
gross,  or  a  term  attendant. 

10.  In  consequence  of  the  maxim  in  equity  that ''  that  should   Francis  Max. 
have  the  satisfaction,  which  has  sustained  the  loss  ;"  it  has  been  Treat,  of  Eq."' 
often  determined,  that  where  a  term  is  carved  out  of  the  inheri-  ^'  '^'  ^'  '^"  *•  ^' 
tance  for  any  particular  purpose,  when  that  purpose  is  satisfied, 

the  term  becomes  attendant  on  the  inheritance  ;  for  the  inheri- 
tance sustains  the  loss  by  keeping  the  term  on  foot,  and  there- 
fore should  have  it  in  satisfaction. 

11.  A  woman  before  marriao;e  raised  a  term  of   1000  vears,  l^^'stf. 

'='  .  ''  StampforJ, 

upon  trust  that  her  intended  husband  should  receive  the  profits  i  P.  \Vins.374. 

E  E  2 
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(luring  their  joint  lives  ;  if  they  should  have  any  children,  in  trust 
for  such  children  during  the  residue  of  the  term.  The  husband 
died  without  children  ;  the  wife  survived,  married  anotiier  hus- 
band, who  survived,  and  took  out  administration  to  her.  The 
question  was,  whether  the  term  should  go  to  the  husband,  or  at- 
tend the  inheritance.  Lord  Cowper  said,  this  was  only  an  un- 
skilful declaration,  not  the  intent  of  the  party :  the  particular 
purpose  being  served,  it  must  attend  the  inheritance.  If  the 
term  and  inheritance  had  been  in  the  same  hands,  it  would  have 
merged  ;  so  here  it  should  be  attendant  in  equity. 

JonesD.Morgan,        JO.  [The  cascs  liavc  established  the  following  distinctions  with 

1  Bro.C.C.218.  "-  ,  .    r         ,  c  ■ 

WyiHliiam  v.      respcct  to  attendant  terms  created  for  the  purpose  ot  securing 

Karl  ]'>iemont,       ,  xu      •    i       'i. 

Ainbl.  753.         Charges  upon  the  n;ineritance. 

Countess  of  When  a  tenant  for  life,  or  a  tenant  in  tail  after  possibility  of 

Shrewsbury  v. 

Earl  of  s.  issue  cxtinct,  who,  for  the  purposes  of  alienation  is  but  a  tenant 

St.  Paul  'v.  Ld.    for  life,  pays  off  the  charge  secured  by  the  term,  there  prima  facie 
Dudley  &  Ward,   j^^  ^^jn  j^^  considered  a  creditor  on  the  estate,  and  in  the  absence 

1  :>  \  t'S.  1  /J. 

of  evidence  of  a  contrary  intention,  the  term  will  not  be  deemed 
attendant  but  in  gross  for  his  benefit  to  the  extent  of  the  incum- 
brance, and  will  accordingly  devolve  upon  his  personal  represen- 
tatives :  he  may,  however,  by  express  declaration,  or  other  evi- 
dence of  intention  to  exonerate  the  inheritance,  render  the  term 
attendant  thereon. 

But  the  presumption  is  otherwise  with  respect  to  a  tenant  in 
tail,  for  as  he  represents  the  inheritance,  p7imd  facie,  it  will  be 
presumed,  that  he  meant  to  discharge  the  estate,  and  unless  there 
be  evidence  of  a  contrary  intention,  the  term  will  attend. 
Wigsell  I'.Wig.  But  where  a  tenant  in  tail  in  remainder  expectant  upon  a  pre- 
Stu'.  seV."™*  vious  life  estate  and  failure  of  issue,  pays  off  an  old  mortgage, 
and  takes  an  assignment  of  the  term  ;  the  rule  is  otherwise,  since 
the  principle  applicable  to  a  tenant  in  possession  paying  off  a 
charge,  does  not  apply  to  one  whose  estate  might  be  defeated  by 
the  birth  of  issue  of  another  person.  Where  the  owner  of  the 
whole  inheritance  becomes  entitled  to  such  a  charge,  there  the 
charge  will  merge,  and  of  course  the  term  will  become  attendant 
if  kept  outstanding. 
2  Bro.  P.  c.  1.  13.  The  case  of  Huntingdon  v.  Huntingdon,  may  be  here  dis- 
tinguished as  not  in  any  degree  militating  against  the  preceding 
distinction,  as  regards  a  tennnt  for  life.] 

There  Lord  and   Lady  Huntingdon  settled  lands  which  were 
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the  estate  of  Lady  H.,  to  the  use  of  Lady  H.  for  life,  remainder  to 
their  eldest  son  in  tail;  with  a  power  to  Lord  and  Lady  H.  to  re- 
voke and  limit  new  uses.  Lord  H.  prevailed  on  Lady  H.  to  ex- 
ercise this  power  so  far  as  to  demise  the  premises  for  1,000  years 
byway  of  mortgage,  for  raising  4,500/.  for  Lord  II.  who  cove- 
itanted  to  pui/  off  the  money.  Lord  H.  paid  off  the  mortgage,  took 
an  assignment  of  the  term  to  a  trustee  for  himself,  and  devised  it 
for  the  benefit  of  his  younger  children.  Upon  the  death  of  Lord 
H.  his  eldest  son,  who  took  the  inheritance,  tiled  his  bill  against 
the  personal  representatives  of  his  father,  and  the  trustees  of  the 
term,  praying  that  it  might  be  assigned  to  attend  the  inheritance, 
free  from  incumbrances.  Lord  K.  Wright  decreed  that  the  plain- 
tiff must  redeem  the  mortgage.  But  on  an  appeal  to  the  House 
of  Lords,  the  decree  was  reversed,  and  the  term  directed  to  be  as- 
signed to  the  appellant;  because,  when  Lord  H.  paid  off  the 
mortgage,  the  purpose  for  which  the  term  was  created  being  sa- 
tisfied, it  became  attendant  on  the  inheritance.  Davidson  v. 

r       f  i>  Foley,  ante, 

[In  the  precedmg  case  Lord  H.  was  not  tenant  for  life,  but  at  c.  i. 
most  seised  jure  uxoris :  the  mortgage  was  made  for  his  exclusive 
accommodation  ;  and  Lady  H.  was  no  party  to  the  assignment  of 
the  term  to  the  trustee:  and,  as  urged  in  the  argument  for  the 
appellant,  it  was  against  equity  that  Lord  H.  should  be  consi- 
dered a  morto-aoee  or  incumbrancer  on  the  estate  for  havins;  dis- 
charged  his  own  debt.] 

14.  Where  a  person  purchases  the  freehold  and  inheritance  of 
lands  in  his  own  name,  and  obtains  an  assignment  of  an  out- 
standing term  to  a  trustee  for  himself;  such  term  will  be  consi- 
dered as  attendant  on  the  inheritance. 

L5.  R.  Tiffin  purchased  a  freehold  estate,  took  the  conveyance  Tiffin  v.  Tiffin, 
in  his  own  name,  and  an  assignment  of  a  mortgage  term  for  Whitchurch  v. 
years  in  the  names  of  two  trustees.     Lord  jYottinohani  held  that  ^^,'?'\''';"'^'^'''  ^ 

•^    _  »  2  P.  Wms.  '236. 

this  term  was  attendant  on  the  inheritance.  9  Mod.  124. 

16.  J.  Hoole  took  an  assignment  of  a  term  for  years,  which  was  Goodiiwhtr. 
in  mortgage  to  one  Shepherd,  who  was  a  trustee  for  him;  and  o'^yl^s  R  329 
afterwards  purchased  the  inheritance  of  the  same  premises  in  his 
own  name.  Lord  C.  J.  Wilmot  said,  when  Hoole  purchased  the 
fee,  he  became  both  the  hand  to  receive,  and  the  hand  to  pay  off" 
the  mortgage  money.  It  wrought  an  extinguishment  of  the  debt 
due  on  the  mortgage,  and  the  term  was  gone ;  though  not  extin- 
guished in  point  of  law,  because  it  was  in  Shepherd.     Yet  it  be- 
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came  attendant  on  tlie  inheritance;  and  must  I'oUow  it  in  point 
of"  law,  as  much  as  if  it  had  been  made  to  do  so  by  the  act  of  the 
party. 

17.  Where  a  person  takes  a  conveyance  of  the  freehold  in  the 
name  of  a  trustee,  and  an  assignment  of  the  term  in  his  own 
name,  the  consequence  is  the  same. 
—  u.Langton,         jg.  A  woman  took  a  mortsaee  for  1,000  years  in  the  name  of 

2Cli;i.  Ca.  156.  ... 

her  brother,  afterwards  purchased  the  inheritance  in  the  name  of 
another,  and  the  term  of  years  was  assigned  to  her.  The  ques- 
tion was,  whether  this  term  belonged  to  the  heir,  or  the  personal 
representative.  A  difference  was  taken  at  the  bar,  namely,  that 
if  she  had  first  purchased  the  fee,  and  afterwards  the  lease,  it 
should  wait  on  the  inheritance  :  but  here  the  lease  was  first 
in  her. 

Lord  K.  North  said,  there  was  no  difference  in  reason  ;  and 
decreed  that  the  heir  should  have  the  lease,  to  attend  the  inhe- 
ritance. 
Dowse  v.  Per-  19.  A  citizen  and  freeman  of  London,  possessed  of  a  lease  of 

104.'  *     lands,  bought  the  reversion   and  inheritance,  and   died.      The 

question  was,  whether,  as  there  was  no  declaration  that  this 
lease  should  attend  the  inheritance,  it  was  part  of  the  personal 
estate  of  the  purchaser.  Decreed  that  it  was  attendant  upon  the 
inheritance  ;  and,  upon  a  rehearing,  the  decree  was  affirmed  by 
Lord  K.  North. 

20.  It  may  be  collected  from  the  preceding  cases,  tliat  when- 
ever a  term  would  merge  in  the  inheritance,  if  both  were  in  the 
same  person,  it  shall  be  considered  as  attendant  on  the  inhe- 
ritance. And  in  the  following  modern  case  it  was  resolved  that 
where  a  person,  having  a  term  for  years,  contracted  for  the  pur- 
chase of  the  inheritance,  and  died  without  having  a  conveyance 
of  it,  the  term  was  attendant. 
(:apeli'.(Jii(lli;i,  21.  A  bill  was  filed  by  residuary  devisees  and  legatees,  praying 
that  the  will  might  be  established,  8cc. ;  that  the  plaintiffs  might 
be  declared  entitled  to  the  benefit  of  a  contract  by  the  testator,  to 
purchase  an  estate,  and  the  contract  completed.  The  testator 
had  entered  into  the  contract,  after  the  execution  of  his  will,  for 
the  pvuchase  of  the  inheritance  of  the  estate,  being  at  that  time 
lessee  of  the  premises  for  a  term  of  years ;  and  died  before  any 
conveyance  was  made.  The  plaintiffs  therefore,  if  the  court 
should  be  of  opinion  that  they  were  not  entitled  to  the  benefit  of 
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the  contract,  claimed  the  residue  of"  the  term,  as  residuary  lega- 
tees. The  defendant,  the  heir  at  law,  claimed  the  inheritance  of 
the  estate  contracted  for,  praying  that  the  purchase  might  be 
completed  out  of  the  personal  estate;  insisting  that  the  testator 
became  seised  of  the  inheritance  from  the  date  of  the  contract, 
and  that  the  term  was  attendant  upon  the  inheritance. 

Sir  W.  Grant,  M.  R. — "  I  take  the  case  to  be  this:  the  testa- 
tor had  a  lease  in  his  own  name,  had  contracted  for  the  purchase 
of  the  inheritance,  and  died  before  the  conveyance  to  liini  was 
completed.  Having  contracted  for  the  purchase  of  the  inherit- 
ance, he  became  complete  owner  of  the  whole  estate.  For  it  is 
clear  in  this  court,  a  party,  who  has  contracted  for  the  purchase 
of  an  estate,  is  equitable  owner  ;  the  vendor  is  a  trustee  for  him. 
If  he  had,  by  his  will,  afterwards  disposed  of  all  his  lands,  this 
estate  would  have  passed  by  that  will.  I  thought  it  had  been 
long  established,  that  where  the  same  person  has  the  inheritance 
and  the  term  in  himself,  though  he  has  in  one  the  equitable  in- 
terest, and  the  legal  estate  in  the  other,  the  inheritance  draws  to 
itself  the  term,  and  makes  it  attendant.  That  appears  from 
Whitchurch  %j.  Whitchurch,  Goodright,  and  Shales,  and  many 
other  cases.  Declare  the  heir  at  law  entitled  to  the  premises 
described  in  the  term." 

22.  The  trust  of  a  term  for  years  may,  however,  belong  to  the  When  u  icnu  is 
person  seised  of,  or  entitled  to  the  inheritance  ;  and  yet  the  term       " 

may  not  be  attendant.  For  where  a  person  indicates  in  any 
manner  an  intention  of  separating  a  term  from  the  inheritance, 
it  will  be  considered  as  a  term  in  gross. 

23.  A.  beinp;  seised  in  fee,  demised  his  estate  to  a  trustee  for   iiayid  - .  KodJ, 
99  years,  in  trust  for  himself  and  his  M^ife  for  their  lives,  and  the 

life  of  the  survivor,  and  afterwards  in  trust  for  the  heirs  of  their 
bodies  ;  in  default  of  such  issue,  to  the  heirs  of  the  body  of  the 
husband,  remainder  to  the  heirs  of  the  survivor.  They  had  issue 
a  son :  the  husband  died  ;  after  which  the  son  died  in  the  life- 
time of  his  mother,  who  took  out  administration  to  her  luisband 
and  son,  and  assigned  the  term. 

After  the  death  of  the  wife,  it  was  contended  by  the  heir  of 
A.  that  all  the  trusts  of  this  term  either  became  void  by  acci- 
dent, or  were  so  in  their  creation  :  so  that  the  term  had  no  sub- 
sistence for  the  benefit  of  the  personal  representatives  of  any 
of  the  parties  ;  but  should  be  considered  us  attendant  on  the  in- 
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heritance.  It  was,  however  decreed  by  Sir  J.  Jckyll,  that  this 
term  should  not  be  attendant  on  the  inheritance ;  for  that  the 
party  who  raised  it,  and  had  power  to  sever  it  from  the  inherit- 
ance, shewed  his  intention  to  do  so,  by  hmiting  the  trust  to  the 
survivor  of  him  and  his  wife,  and  the  heirs  of  the  survivor; 
which,  though  it  was  a  void  hmitation,  yet  sufficed  to  shew  his 
intent  to  sever  such  term  from  the  reversion. 

24.  Where  there  is  an  intervening  legal  estate  and  beneficial 
interest  between  the  term  and  the  inheritance,  the  term  will  be 
considered  to  be  in  gross ;  because  in  that  case  it  would  not 
merge  in  the  inheritance. 

ScoUj).  25.  Sir  A.  Chadwick  purchased   an  estate  in  fee  simple  from 

Fenhoiiillet,  tit         t»      i  mi  i     • 

1  Hio.  C.C.  69.  Mrs.  Kudger.  ihere  bemg  an  outstandmg  term  m  a  trustee,  a 
derivative  lease  of  it  was  granted  to  a  trustee  for  Sir  A,  C,  with 
nominal  reversion  of  eleven  days  to  the  trustee  of  Mrs.  R.  The 
question  was,  whether  this  term  was  in  gross,  or  attendant. 

Lord  Thurlow  said,  every  term  standing  out  was,  at  law,  a 
term  in  gross.  If  it  was  different  in  equity,  it  must  be  by  affect- 
ing the  person  holding  the  term,  with  a  trust,  to  attend  the  in- 
heritance. This  might  be  by  two  ways  ;  by  express  declaration  ; 
and  then,  whether  the  term  would,  or  would  not  merge,  and 
whether  the  reversion  were  real,  or  only  nominal,  it  must  be 
attendant  on  the  inheritance.  Here  it  was  not  upon  express 
declaration  ;  then  it  must  arise  from  implication  of  law,  founded 
on  the  statute  of  Frauds,  which  forbids  any  trust,  except  by 
writing  or  implication  of  law.  It  was  said  to  be  extremely  plain 
that  Sir  A.  C.  meant  to  consolidate  the  interests  :  this  was  beg- 
ging the  question.  It  was  true  he  meant  to  take  the  largest 
interest  he  could  :  but  it  was  by  no  means  apparent  that  he  meant 
to  consolidate  the  interests.  He  laid  no  stress  on  the  daijs  of  re- 
version,for  it  was  meant  onli/  as  a  nominal  reversion  :  during  that 
time  the  rent  would  be  to  the  original  lessor  ;  hut  they  did  not  mean 
to  reserve  a  substantial  interest. 

It  would  be  necessary  there  should  be  an  express  trust  to 
make  this  attendant  on  the  inheritance.  The  transaction  did 
not  supply  a  necessary  construction  of  law.  It  was  a  very  nice 
and  new  point,  whether  the  intent  to  purchase  the  whole  interest 
was  sufficient  to  make  the  term  attendant  upon  the  inheritance. 
The  impossibility  he  was  under  of  purchasing  the  whole,  rendered 
an  express  declaration  necessary  to  make  it  attend  the  inheritance. 
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26.  Sir  Edward  Sugden  has  observed  on  this  case,  that  at  first  Law  of  Vend, 
sight  it  seemed  impossible  to  reconcile  those  parts  of  the  judgment  9  ves.  510. 
which  are  printed  in  itahcs.     But  that  it  appeared  from  an  opi-  ['"^}'^^\'  ["'j 

'  '_  '  \  ol.  1 1 .  297. 

nion  of  Mr.  Fearne's,  in  consequence  of  which  the  cause  was 
reheard,  that  rents  were  reserved  upon  the  leases  granted  by  the 
trustees  to  Sir  A.  C,  and  the  usual  covenants  were  entered  into 
by  him  ;  the  trustees  being  restrained  to  that  mode  of  makinor  a 
title  by  their  trust,  which  required  a  reservation  of  rent,  and  the 
usual  covenants:  this  fact  at  once  reconciled  every  part  of  the 
judgment.  Lord  Thurlow  was  of  opinion,  that  the  reversion  it- 
self was  immaterial ;  but  that  the  rents  reserved  by  the  leases 
rendered  an  express  declaration  necessary,  to  make  the  terras 
attend  the  inheritance.  Mr.  Fearne  was  also  of  opinion,  that 
the  terms  would  not  be  attendant,  if  there  was  any  intervening 
estate,  and  beneficial  interest,  in  any  third  person  ;  to  divide  the 
ownership  of  the  term  from  the  inheritance.  But  as  he  was 
told  that  the  rents  reserved  to  the  trustees  upon  the  terms  were 
afterwards  purchased  by  Sir  A.  C,  he  thought  the  terms  did 
attend  the  inheritance,  although  there  was  not  an  express  decla- 
ration for  that  purpose  ;  and  he  expressly  delivered  his  opinion, 
subject  to  this  fact,  which  he  had  learned  from  verbal  informa- 
tion only.  By  Lord  Thurlow's  decree  on  the  rehearing,  it  ap- 
pears clearly  that  the  rents  were  not  purchased  ;  and  conse- 
quently that  Mr.  Fearne  was  misinformed. 

27.  In  the  case  of  Willoughby  v.  Willoughby,  Lord  Hard-  A  term  at- 

•    1  //A  1  1        •    1       ■  tendant  may  be- 

wicke    says  —  "  A  term   attendant  on   the   mhentance  may  be  come  a  term  in 
disannexed,  and  turned  into  a  term  in  gross,  by  the  absolute  ^^^^^' 
owner  of  the  inheritance;  and  so  it  is  admitted  by  Serjeant 
Maynard  in  the  Duke  of  Norfolk's  case:  or  it  may  be  made  3  Cha.  Ca.  46. 
to  become  a  term  in  gross,  upon  a  contingency  according  to  the 
resolution  in  that  case." 

28.  So  it  said  by  Lord  Commissioner  Raymond,  that  where  a  9  Mod.  127. 
man  has  a  term  for  years,  which,  by  intendment  of  law  only, 
attends  the  inheritance,  certainly  he  has  a  power  to  sever  such 

a  term  from  the  inheritance,  if  he  should  assign  it  to  one  man, 
and  mortoage  the  inheritance  to  another  ;  in  such  case  the  term 
would  not  attend  the  inheritance,  but  become  a  term  in  gross. 

29.  Terms   attendant   on   the  inheritance  are  considered  as  Terms  attendant 
absolutely  annexed   to  the   inheritance,  and    are  therefore  not  h^henunce! ^"^ 
subject  to  those  rules  by  which   terms  in  gross  arc  governed,   l^ent.  194. 
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They  follow  all  alienations  niade  of  the  inheritance,  and  also  the 
descent  to  the  heir ;  are  capable  of  being  entailed,  and  limited 
over  after  a  general  failure  of  issue  ;  provided  the  inheritance  is 
limited  in  the  same  manner.  And  where  a  common  recovery 
was  suffered  of  the  inheritance,  it  would  bar  the  entail  and  re- 
mainders over  of  the  term,  as  well  as  those  of  the  freehold ;  for 
the  term  can  no  longer  attend  an  estate  tail  which  is  destroyed  ; 
nor  can  the  trustee,  who  is  but  an  instrument  to  protect  others, 
have  the  term  to  his  own  use  ;  so  that  it  must  thenceforth  attend 
on  the  inheritance  in  fee. 

30.  A  term  which  is  attendant  on  the  inheritance  is  so  fully 
considered  as  part  of  it,  and  conjoined  to  it,  and  not  as  a  chattel 
real,  that  it  does  not  pass  by  a  will  of  chattels ;  but  only  by  a 
will  executed  in  such  a  manner  as  is  required  to  pass  freehold 
estates. 

31.  Terms  attendant  on  the  inheritance  arc  real  assets  in  the 
hands  of  the  heir,  for  the  payment  of  all  such  debts  as  are 
chargeable  on  the  inheritance  ;  because  such  terms  are  annexed 
to  the  inheritance,  which  is  real  assets.  And  where  the  inherit- 
ance is  in  trustees,  and  a  person  has  a  term  in  his  own  rigiit, 
which  is  attendant  on  the  inheritance,  and  dies  indebted,  the 
term  will  be  liable  to  his  debts ;  for  it  is  assets  at  law,  and 
equity  follows  the  law. 

32.  It  was  determined  in  the  case  of  the  Attorney  General  v. 
Sir  G.  Sands,  that  the  trust  of  a  term,  attendant  on  the  inherit- 
ance, was  not  forfeited  by  the  attainder  for  felony  of  the  cestui 
que  trust ;  because  it  was  no  more  than  an  accessary  to  the 
inheritance,  which  was  not  forfeited. 

33.  One  of  the  great  objects  of  the  common  law  is  to  protect 
and  secure  honest  purchasers  from  all  prior  claims  and  incum- 
brances. It  is  to  this  principle  that  fines  and  nonclaim,  descents 
which  take  away  entries,  and  collateral  warranties,  owe  their 
origin  and  effect.  The  courts  of  equity,  whose  duty  it  is  to 
follow  the  common  law,  soon  adopted  the  same  doctrine ;  and 
laid  it  down  as  a  rule,  that  an  honest  purchaser,  without  notice 
of  any  defect  in  the  title  to  the  lands  purchased,  or  of  any  in- 
cumbrance on  them,  at  the  time  of  his  purchase,  shall  not  have 
his  title  impeached  in  equity.  Neither  shall  he  be  compelled 
to  discover  any  writings  or  other  things  which  may  weaken  it ; 
nor  will  the  Court  of  Chancery  take  from  him  any  advantage  by 
which  he  mav  defend  himself  at  law. 
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34.  In  consequence  of  these  principles,  it  has  been  long  Treat,  of  Kq. 
settled  by  the  Court  of  Chancery,  that  where  a  person  purchases  ^^'X-V  3'. 
an  estate,  without  having  notice,  at  the  time  of  his  purchase,  of 
any  incumbrance  affecting  it ;  if  he  afterwards  finds  out  that 
there  are  incumbrances,  and  upon  such  discovery  obtains  an 
assigment  of  a  prior  outstanding  term  for  years  whether  in  gross 
or  attendant,  to  a  trustee  himself;  the  Court  of  Chancery  will 
not  interfere  to  set  aside  such  a  term,  though  it  be  a  satisfied  one  ; 
so  that  the  purchaser,  having  a  good  title  at  law,  by  iTieans  of 
the  term,  will  be  thereby  secured  from  such  mesne  incumbrance. 
The  reason  is,  that  the  circumstance  of  his  purchasing  without    Vi,i<-  Wortley  v. 

,  J'irkliead, 

notice,  gives  him  equal  equity  with  the   mesne  mcumbrancer ;   lit.  15.  c.  5. 
and  by  obtaining  an  assignment  of  a  prior  term,  he  acquires  the 
legal  estate ;  so  that  he  comes  within  the  maxim,  that  where 
equity  is  equal,  the  law  must  prevail.     Besides,  the  mesne  in-  Francis,  61. 
cumbrancer  having  only  a  title  in  equity,  cannot  prevail  against 
one  who  has  an  equal  title  in  equity,  and  also  the  legal  estate  ; 
it  being  a  maxim  in  chancery,  that  in  mpiali  jure  melior  est 
conditio  possidentis.     Lord  Nottingham  has  said,  that  precedents  Finch's  R.  103. 
of  this  kind  are  very  ancient  and  numerous,  where  the  court  has 
refused  to  give  assistance  against  a  purchaser,  either  in  favour  of 
the  heir  or  the  widow,  the  fatherless  or  creditors,  or  to  one  pur- 
chaser against  another,  (a) 

35.    In  the  case  of  Willoughby  v.  Willoughby,   Lord  Hard-  1  Term  R.  763. 

(a)  Lord  Ilardwicke  has  thus  explained  this  doctrine:  "  As  to  the  equity  of  this 
court,  that  a  third  incumbrancer,  having  taken  his  security  or  mortgage  without  notice  of 
the  second  incumbrance,  and  then,  being  puisne  taking  in  the  first  incumbrance,  shall 
squeeze  out,  and  have  satisfaction  before  the  second.  That  equity  is  certainly  established 
in  general,  and  was  so  in  Marsh  v.  Lee,  (Tit.  15.  c.  5.)  by  a  very  solemn  determination 
by  Lord  Hale,  who  gave  it  the  term  of  the  creditor's  tabula  in  jiaufragio:  that  is  the 
leading  case.  Perhaps  it  might  be  going  a  good  way  at  first :  but  it  has  been  followed 
ever  since  ;  and  I  believe  was  rightly  settled,  only  on  this  foundation,  by  the  particular 
constitution  of  the  lawr  of  this  country.  It  could  not  happen  in  any  other  country  but 
this,  because  the  jurisdiction  of  law  and  equity  is  administered  here  in  different  courts, 
and  creates  different  kinds  of  rights  in  estates.  As  courts  of  equity  break  in  upon  the 
common  law,  where  necessity  and  conscience  require  it,  still  they  allow  superior  force 
and  strength  to  a  legal  title  to  estates ;  therefore,  when  there  is  a  legal  title,  and  equity 
of  one  side,  this  court  never  thought  fit  that  by  reason  of  a  prior  equity  against  a  man 
who  had  a  legal  title,  that  man  should  be  hurt ;  and  this  by  reason  of  that  force  this 
court  necessarily  and  rightly  allows  to  the  common  law,  and  to  legal  titles.  IJut  if  this 
had  happened  in  any  other  country,  it  could  never  have  been  made  a  question.  For  if 
the  law  and  equity  are  administered  by  the  same  jurisdiction,  the  rule,  qui  prior  est  ^ 

tempore  potior  est  injure,mnsi  hold."     2  Vesey,  573. 
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wicke,  after  stating  the  origin  and  nature  of  trust  terms  for  years. 

Ante.  proceeds  in  these  words: — "  What  kind  of  grantee  or  owner  of 

the  inheritance  is  entitled  in  this  court  to  the  protection  of  such 
a  term?  or,  in  other  words,  in  whose  hands  such  a  term  shall  be 
allowed  to  protect  the  inheritance?  In  the  first  place,  he  nmst 
be  a  purchaser  for  a  price  paid,  or  for  a  valuable  consideration ; 
he  must  be  a  purchaser  bona  fidei,  not  affected  with  any  fraud 
or  collusion  ;  he  must  be  a  purchaser  without  notice  of  the  prior 
conveyance,  or  of  the  prior  charge  or  incumbrance  ;  for  notice 
makes  him  come  in  fraudulently.  If  he  has  no  notice,  and  hap- 
pens to  take  a  defective  conveyance  of  the  inheritance  ;  defective 
either  by  reason  of  some  prior  conveyance,  or  of  some  prior  charge 
or  incumbrance ;  and  if  he  also  take  an  assignment  of  the  term 
to  a  trustee  for  him  ;  or  to  himself,  where  he  takes  the  convey- 
ance of  the  inheritance  to  his  trustee  ;  in  both  these  cases,  he  shall 
have  the  benefit  of  the  term  to  protect  him.  That  is,  he  may 
make  use  of  the  legal  estate  of  the  term  to  defend  his  possession; 
or  if  he  has  lost  the  possession,  to  recover  it  at  conmion  law, 
notwithstanding  that  his  adversary  may  at  law  have  the  strict 
title  to  the  inheritance.  This  made  me  say,  that  in  those  cases 
the  court  often  disannexes  the  trust  of  the  term  from  the  legal 
fee ;  but  still  in  support  of  right.  For  if  a  man  come  in  fairly 
and  honajide,  and  has  paid  a  price  for  the  land,  and  acquired  an 
estate  in  it,  which  the  law  will  support  (a  plank  by  which  at  law 
he  may  save  himself  from  sinking),  there  can  be  no  ground  in 
equity  or  conscience  to  take  it  from  him.  This  is  the  meaning  of 
what  is  generally  expressed  by  saying,  that  where  a  man  has  both 
law  and  equity  on  his  side,  he  shall  not  be  hurt  in  a  court  of 
equity.  It  was  once  doubted  whether,  if  the  term  were  vested 
in  a  third  person,  a  trustee  generally,  and  not  in  the  party  him- 
self, he  should  be  allowed  the  benefit  of  it  in  equity  ;  because 
the  court  ought  to  determine  for  whom  the  stranger  was  a  trus- 
tee ;  and  then  the  rule  is,  qui  prior  est  tempore  potior  est  jure. 

3  Vern.  599,  But  this  was  settled  by  Lord  Cowper,  in  the  case  of  Wilkes  v. 
Boddington.  He  lays  it  down  to  be  a  rule  in  equity,  that  where 
a  man  is  a  purchaser  for  a  valuable  consideration,  without  notice, 
he  shall  not  be  annoyed  in  equity  ;  not  only  where  he  has  a  prior 
leo-al  estate,  but  where  he  has  a  better  right  to  call  for  the  legal 
estate  than  his  adversary." 

36.  Where  a  term  for  years  is  vested  in  a  trustee,  upon  an  ex- 
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])ress  trust,  a  purchaser  shall  not  protect  himself  by  taking  an 
assio-nment  of  such  term,  after  notice  of  the  trust. 

37.  Ann  Bayley,  being  possessed  of  u  term  for  years,  made  a  Saunders  r. 
voluntary  settlement  thereof,  in  trust  for  herself  for  life,  remainder  2  Vern'.27i. 
to  her  daughter  Isabella  for  life,  remainder  to  her  children. — 
Isabella  mortgaged  the  lands  in  question  for  200/.  to  the  plain- 
tiff, who  pretended  he  had  no  notice  of  the  settlement :  but 
hearino-  of  it  after,  he  "Ot  an  assiirnment  of  the  term  from  the 
trustees. 

Per  Cur. — Though  a  purchaser  may  buy  in  an  incumbrance, 
or  lay  hold  of  any  plank  to  protect  himself,  yet  he  shall  not  pro- 
tect himself  by  the  taking  a  conveyance  from  a  trustee  after  he 
had  notice  of  the  trust.  For  by  taking  a  conveyance  with 
notice  of  the  trust,  he  himself  becomes  the  trustee ;  and  must 
not,  to  get  a  plank  to  save  himself,  be  guilty  of  a  breach  of  Vide  Tit.  15. 

c.  5. 

trust. 

38.  An  assignment  of  a  term  for  years  will  not  protect  a  pur- 
chaser from  a  crown  debt ;  of  which  an  account  will  be  given 
hereafter.  Tit.  32.  c.  27. 

39.  A  term  for  years  will  protect  a  purchaser  for  a  valuable  And  also  from 
consideration  from  the  claim  of  dower,  though  such  purchaser 

had  notice  of  the  marriage  at  the  time  of  his  purchase. 

40.  Lady  Radnor's  husband  was  seised  in  tail  of  the  lands  in   Radnor  d. 

-r,  ,  ,,      .  .  •         ,       Vandebendy, 

question.  t3ut  there  was  a  term  ot  nmety-nme  years  prior  to  show.  Pari 
his  estate,  which  was  created  for  the  performance  of  several  ^^'  ^^' 
trusts  in  the  Earl  of  Warwick's  will,  all  which  were  performed, 
and  after,  in  trust  to  attend  the  inheritance.  Lord  Radnor 
having  barred  the  entail,  sold  the  estate  to  Vandebendy  ;  and 
assigned  the  term  to  a  trustee  for  him.  After  the  death  of  Lord 
Radnor,  his  widow  recovered  dower,  with  a  cessat  executio  during 
the  term  ;  and  brought  her  bill  in  the  Court  of  Chancery,  to 
have  the  term  removed,  that  she  might  have  the  benefit  of  hei 
judgment  at  law.  Lord  C.  Jeffries  inclined  to  give  relief;  but 
Lord  Somers  held,  that  this  being  against  a  purchaser,  equity 
ought  not  to  give  any  relief;  and  dismissed  the  bill. 

On  an  appeal  to  the  House  of  Lords,  it  was  argued  for  Lady 
Radnor,  that  equity  did  entitle  her  to  the  third  of  this  term. 
That  a  tenant  by  the  curtesy  would  be  entitled  to  it,  and  by  the 
same  reason  a  tenant  in  dower.  That  the  term  was  to  attend  all 
the  estates  created  by  Lord  Warwick's  will,  and  in  trust  for  such 
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per.sons  as  should  claim  under  it ;  which  the  appellant  did,  as 
well  as  the  respondent.  That  the  purchaser  had  notice  of  the 
incumbrance  of  dower,  the  vendor  being  married  when  he  sold 
the  estate  ;  and  that  Lady  Radnor  claimed  under  her  husband, 
who  had  the  benefit  of  the  whole  trust. 

On  the  other  side  it  was  said,  that  dower  was  an  interest  or 
right  at  the  common  law  only  ;  that  no  title  could  be  maintained 
to  dower,  but  where  the  common  law  gave  it ;  and  if  a  term 
were  in  being,  no  woman  was  ever  let  in,  until  after  the  deter- 
mination of  that  term.  That  this  was  the  first  pretence  set  up 
for  dower  in  equity.  The  right  was  only  to  the  thirds  of  the 
rent  reserved  on  any  term.  That  it  had  always  been  the  opinion 
of  conveyancers,  that  a  term  or  statute  prevented  dower ;  and 
that  the  consequence  of  an  alteration  would  be  much  more  dan- 
gerous than  the  continuance  of  the  old  rules.  The  decree  was 
affirmed. 

41.  The  doctrine  established  in  this  case  is  contrary  to  the 
general  principles  of  equity,  which  has  never  extended  its  pro- 
tection, in  any  other  instance,  to  purchasers  with  notice  of  in- 
cumbrances, at  the  time  of  their  purchase.  The  true  and  only 
reason  on  which  it  was  founded  was  the  silent  uniform  course  of 
practice,  uninterrupted,  but  at  the  same  time  unsupported,  by 
legal  decisions.  An  opinion  having  been  generally  adopted  by 
the  conveyancers,  that  a  satisfied  term  would  protect  a  pur- 
chaser from  the  claim  of  dower;  and  many  estates  having  been 
purchased  under  this  opinion.  It  is  now,  however,  fully  recog- 
nized and  confirmed  by  a  decree  of  Lord  Hardvvicke,  of  whose 
judgment  on  the  case  the  following  report  is  taken  from  Mr. 
Butler's  Notes  on  the  first  Institute. 
Swannock  v.  42.  Lord  Chancellor. — The  plaintiff's  husband  being  seised  of 

1  'inst.208.a.  a  freehold  estate,  subject  to  a  term  of  one  thousand  years,  stand- 
m\v.  Adiuus,  ing  out  in  a  mortgagee  by  virtue  of  a  mortgage  made  by  his 
2Atk.208.s.c.  father,  conveys  the  inheritance  to  defendant  for  a  valuable 
consideration  ;  and,  at  the  time  of  this  conveyance,  defendant 
takes  an  assignment  of  the  term  in  mortgage,  in  the  name  of 
trustees,  to  wait  and  attend  upon  such  inheritance  ;  and  now  the 
plaintifT  brings  her  bill  against  defendant  the  purchaser,  for 
dower,  praying  to  be  admitted  to  redeem  this  mortgage  term, 
and  to  have  it  out  of  the  way  ;  and,  upon  payment  of  her  pro- 
portion of  the  mortgage  money,  to  be  let  into  her  dower  imme- 
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diately,  that  she  might  not  wait  till  the  determination  of  the 
term.  And  the  question  is,  whether  the  Court  ought  to  decree 
this  under  the  present  circumstances  of  the  case.  I  cannot  say 
but  that  the  decree  already  made  at  the  Rolls  for  plaintiff  the 
widow  is  absolutely  consistent  with  the  mere  reason  of  the  thing, 
if  it  was  not  to  be  considered  originally,  and  settled  :  but  as  this 
must  depend  not  only  upon  the  precedents  of  the  Court,  but  the 
practice  of  conveying  titles  to  estates,  upon  which  the  prece- 
dents themselves  were  settled,  I  do  not  wonder  that  a  decree  of 
this  kind  should  be  made  by  a  judge  who  was  not  absolutely 
conversant  in  such  precedents  of  the  Court,  and  the  distinction 
taken  therein.  But  upon  consideration  of  them,  and  the  great 
authority  relied  upon  of  Lady  Radnor  and  Vandebendy,  I  am  of 
opinion  that  the  decree  ought  to  be  reversed;  and  if  it  should 
not,  would  it  not  be  going  directly  contrary  to  that  great  autho- 
rity, and  the  reasons  upon  which  it  is  founded,  and  make  such 
tmcertainty  in  this  court,  in  regard  to  purchasers,  that  the  sub- 
ject would  not  know  what  to  rely  upon  ?  The  wife  here  claims 
her  dower,  subject  to  a  term  originally  standing  out  in  a  mort- 
gagee ;  the  consequence  of  that  is,  that,  in  law,  though  she 
might  have  brought  her  writ  of  dower  and  recovered  judgment, 
yet  she  could  not  have  had  the  benefit  of  it,  till  after  the  de- 
termination of  the  term  ;  for  the  judgment  would  be  with  a 
cessat  execiitio  till  that  time :  this  was  the  wife's  legal  remedy  ; 
and,  that  being  so,  she  comes  into  this  court  upon  the  foundation 
of  her  general  right  of  dower,  to  be  delivered  from  that  restriction 
which  the  law  imposes  upon  her,  from  having  the  benefit  of  it 
till  such  determination  of  the  term,  and  to  be  admitted  to  redeem 
this  term,  which  is  now  not  in  the  hands  of  the  mortgagee,  but 
of  the  purchaser,  as  being  assigned  to  attend  upon  the  inherit- 
ance, and  for  the  other  purposes  before  mentioned ;  and  though 
the  assignment  is  not  in  the  words,  to  protect  the  iulieritancefrom 
doiver  or  mesne  incumbrances,  yet  it  is  always  so  understood, 
otherwise  there  would  be  no  use  in  taking  the  term  in  the  name 
of  a  trustee.  It  is  admitted  by  the  defendant,  in  case  things 
had  stood  as  they  were  at  the  time  of  the  marriage,  viz.  that  the 
term  had  been  in  the  mortgagee,  and  the  inheritance  in  the 
husband  as  heir,  or  purchased  from  him  by  the  purchaser,  with- 
out assignment  of  the  term,  as  here,  the  wife,  as  entitled  to 
dower,  might  then  have  come  here  to  redeem  the  mortgage,  to 
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have  tlie  benefit  of  coming  at  her  dower  immediately,  by  paying 
ofi"  the  mortgage  money,  or  keeping  down  the  interest,  for  the 
benefit  of  the  heir  or  purchaser;  and  even  this  was,  (when 
originally  settled,)  going  a  good  way  in  favour  of  a  dowress, 
though  it  was  consistent  with  the  reason  of  the  thing  ;  for  as 
she  was  entitled  to  dower,  and  as  a  mortgage  is  only  a  redeem- 
able interest,  it  is  fit  the  equity  of  redemption  should  follow  the 
nature  of  the  interest  in  the  estate  ;  and  she  to  be  endowed,  and 
the  heir  at  law  to  be  entitled  to  the  inheritance,  subject  to  such 
dower,  was  giving  the  wife  a  real  benefit,  arising  from  her  dower, 
and  not  a  mere  nominal  one,  as  it  would  be  at  law,  where  there  is 
an  outstanding  term  :  for,  when  the  law  says  she  shall  have 
judgment  for  dower,  but  with  a  ccssat  cxecutio  till  the  determina- 
tion of  the  term,  that  is,  in  fact,  to  say,  she  shall  have  no  dower  ; 
and  therefore  this  court,  as  against  the  heir,  but  not  the  pur- 
chaser of  the  term  and  inheritance,  gives  her  the  benefit  of 
her  dower,  by  removing  the  term  ;  and  if  all  the  cases  of 
tenancy  in  dower,  and  curtesy  likewise,  were  now  originally  to 
be  considered,  it  might  as  well  be  left  upon  the  strength  of  the 
law,  for  it  is  undoubtedly  a  mere  legal  title  that  the  one  has  as 
well  as  the  other ;  and  there  is  no  contract  of  the  parties  inter- 
vening; therefore,  if  a  woman  marries,  and  the  husband  is  in 
possession  of  an  estate,  or  if  a  man  marries,  and  the  woman  is  in 
possession  of  an  estate,  each  party  knows  that,  at  the  time  of  the 
marriage,  their  estates  are  liable  and  subject,  on  the  one  side,  to 
a  tenancy  by  the  curtesy,  and,  on  the  other,  to  dower,  and  to  all 
mesne  incumbrances  and  terms;  and  there  is  no  harm  to  say 
that  both  shall  take  their  chance.  The  commiseration  in  respect 
to  dower  has  arisen  from  the  determination  in  favour  of  tenancy 
by  tlie  curtesy  ;  and,  indeed,  the  distinction  made  between  dower 
and  curtesy  is  founded  upon  very  slight  reasons  :  but,  however, 
it  has  been  so  established.  The  great  point,  in  this  case,  depends 
upon  the  determination  in  the  case  of  Lord  Radnor  and  Vande- 
bendy  in  Show.  P.  C,  and  Preced.  in  Chan.  :  and  that  was  thus. 
(I  mention  it  from  Lord  Somers'  own  notes.) 

It  was  sent  to  the  master  in  order  to  state  the  case,  who  stated 
it,  that  Charles  Earl  of  Warwick,  upon  the  marriage  of  his  son, 
settled  his  estate,  as  to  part,  in  jointure  to  his  lady,  and  part 
upon  the  son  in  tail,  and  part  upon  himself  in  tail;  and,  upon 
failure  of  issue  male,  then  to  trustees  for  ninety-nine  years,  to  be 
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disposed  of  by  the  said  earl  either  by  deed  or  will  ;  an!  fur  want 
of  such  appointment,  the  term  was  declared  to  be  for  the  next  in 
remainder,  and  to  be  attendant  upon  the  inheritance.  And  as  to 
a  third  part  of  a  moiety  of  the  estate,  it  was  limited  to  Lord 
Bodmyn  in  tail  ;  the  son  died  without  issue,  and  then  the  earl, 
according  to  his  power  of  appointment,  charges  the  estate  with 
some  annuities,  of  which  some  were  determined  at  the  time  of 
the  purchase  in  question,  and  some  were  continuing  ;  and  then 
the  trust  term,  which  was  merely  such,  was  to  be  attendant  uj)on 
the  inheritance.  Vandebendy  purchased  of  Lord  Bodmyn,  the 
plaintiff's  husband,  that  part  of  the  estate  limited  to  him;  and 
took,  not  only  a  conveyance,  but  a  recognizance  in  two  statutes, 
in  very  considerable  sums  to  indemnify  the  estate  from  incum- 
brances, and  against  the  wife's  dower,  and  for  suffering  a 
recovery,  and  took  an  assignment  of  the  term.  Vandebendy 
afterways  conveyed  to  Sir  John  Rotheram,  which  occasioned  it  to 
be  called  in  Preced.  in  Chan,  by  that  name.  Lady  Radnor 
brought  a  bill  to  have  the  benefit  of  dower  against  Vande- 
bendy, (who  purchased  of  Lord  Bodmyn  her  husband,)  and  to 
set  this  term  out  of  the  way.  And  by  the  decree  before  made. 
Lord  Jeffries  inclined  to  give  relief,  and  did  set  the  term  out  of 
the  way,  and  direct  she  should  bring  dower  at  law  :  but  Lord 
Somers  reversed  that  decree  ;  and  upon  appeal  to  the  House  of 
Lords,  the  reversal  was  affirmed.  There  was  great  doubt  in  this 
court,  and  so  in  the  House  of  Lords ;  and  there  was  a  great 
inclination  in  the  house  to  reverse  that  decree  of  Lord  Somers  : 
but  when  the  counsel  came  to  the  bar,  the  lords  asked,  whether 
it  was  usual  for  conveyancers  to  convey  terms  for  years  to  attend 
the  inheritance,  to  prevent  dower,  and  the  counsel  with  great 
candour  saying  it  was,  .the  lords  affirmed  Lord  Somers'  decree. 
The  point  that  weighed  in  the  judgment  was,  that  this  was  the 
case  of  a  purchase  for  valuable  consideration  ;  that,  in  making 
conveyances,  purchasers  relied  upon  that  method  of  taking  a 
conveyance  of  the  inheritance  to  themselves,  and  an  assignment 
of  the  term  standing  out  to  a  trustee,  to  attend  it ;  that  the  out- 
standing term  was  prior  to  the  title  of  dower  in  the  wife,  and, 
therefore,  purchasers  have  relied  upon  that  as  a  bar  to  such 
dower:  so  that  this  Court  and  the  House  of  Lords  were  of 
opinion,  that  if  they  were  not  to  permit  that  to  be  so,  it  would 
be  to  overturn  the  general  rule  which  had  been  established  and 
vol..    l.  F    F 
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practised  by  many  titles  to  estates,  and  tend  to  make  such 
titles  piecarious  for  the  future.  And  as  to  what  was  said  in  the 
case  of  Brown  and  Gibbs,  Preced.  Chan.  99.  viz.  that  though 
there  was  a  purchaser  in  the  case  of  Lord  Radnor  and  Vande- 
bendy,  yet  that  the  court  did  not  go  upon  that  reason,  1  do  not 
know  who  reported  that  to  be  the  saying  of  the  court :  but  this 
I  know,  that  that  was  the  only  reason  for  the  determination 
there ;  and  that  is  plain,  for  Vandebendy  the  purchaser  having 
purchased  for  a  valuable  consideration.  Lord  Somers  did  rely 
upon  that  greatly  ;  for  he  said  it  had  always  been  looked  upon, 
that  a  term  purchased  in  by  such  a  person  to  protect  the  in- 
heritance against  dower,  &c.  has  been  sufficient  for  that  pur- 
pose ;  and,  therefore,  it  would  not  only  be  a  new  thing,  to  deter- 
mine it  should  not,  but  of  very  great  consequence,  and  greater 
than  what  appears  at  first  view  ;  besides,  what  has  been  already 
mentioned,  and  especially  since  practitioners  have  all  along 
advised  this  method,  whereby  many  persons  have  been  pur- 
chasers in  that  way,  and  there  cannot  be  a  stronger  argument 
against  altering  this  method  by  any  determination,  than  to  say 
it  was  never  done.  But  the  argument  by  the  counsel  was  of 
another  nature  ;  for  they  said  that  judgment  has  been  given  for 
dower  in  all  ages;  and  in  the  case  of  a  term,  as  in  the  present 
case,  she  might  come  into  this  court  to  have  the  benefit  of  her 
dower  notwithstanding  such  term. 

Ever  since  this  case,  it  has  always  been  said,  that  the  Court  is 
bound  by  it ;  and,  on  the  other  hand,  1  have  heard  it  often  said 
by  the  Court,  that  they  will  go  no  farther;  and,  therefore,  to 
have  the  benefit  of  a  determination,  every  person's  case  must  be 
exactly  and  strictly  the  same  with  that.  I  am  of  the  same  opi- 
nion too,  and  will  not  go  any  further  than  that  case  does  ;  so  that 
then  the  question  comes  to  this,  whether  there  is  any  distinction 
between  this  case  and  that. 

It  is  said  that  there  the  purchaser  was  allowed  to  protect  him- 
self by  taking  in  the  term  attendant  upon  the  inheritance,  be- 
cause that  was  a  satisfied  term  ;  which,  in  the  consideration  of 
this  Court,  was  become  part  of  the  fee.  That  he  purchased  the 
whole  estate  of  the  husband  ;  and  therefore  an  old  term,  such  as 
that  was,  has  been  allowed  to  be  so  assigned  to  protect  the  inhe- 
ritance: but  that,  in  this  case,  the  husband  had  nothing  in  the 
term,  because  he  was  owner  of  the  inheritance,  subject  to  it,  and 
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to  the  equity  of  redemption  of  it ;  and  for  that,  at  the  time  of  the 
purchase,  the  term  was  in  mortgage,  and  standing  out,  and  the 
money  advanced  still  due  upon  it.  That  it  was  a  security  sepa- 
rate from  the  husband's  inheritance,  and  the  purchaser  took  it 
from  the  mortgagee  only,  and  not  from  the  husband.  But  I  think 
that  makes  no  difference  here  from  that  of  Vandebendy  :  if  there 
is  any  difference,  it  is  against  the  plaintiff,  and  makes  the  case 
much  stronger  in  favour  of  the  present  purchaser.  It  is  difilcult 
to  say,  upon  the  state  of  the  case,  that  the  term  there  was  a  satis- 
fied term,  at  the  time  of  the  purchase.  I  rather  think  it  was  not, 
for  Lord  Somers  states  it  that  the  Earl  of  Warwick,  who  had  the 
power  of  appointing  the  trust  term,  did  appoint  it,  by  charging  it 
with  some  annuities,  which  were  to  commence  a  year  after :  and 
that  some  of  them  were  continuing,  and  some  of  them  determin- 
ed, and  I  think  after  the  purchase  made  ;  and  if  that  was  so,  this 
was  not  a  satisfied  term,  but  still  subsisting,  to  pay  those  annui- 
ties which  were  incumbrances  continuing  on  the  terms;  so  that 
Vandebendy,  who  took  the  assignment  of  the  term,  took  it  sub- 
ject to  the  trust  so  continuing  on  it,  in  like  manner  as  the  pur- 
chaser here  took  the  term,  subject  to  the  mortgage,  and  the  money 
due  thereon :  therefore  the  distinction  endeavoured  to  be  made 
between  the  case  there,  being  a  satisfied  term,  and  this,  being  a 
mortgage  term,  not  satisfied,  fails.  But  supposing  the  term  had 
been  satisfied,  how  would  that  make  any  difference?  It  is  true 
that  would  then  have  been  a  trust  for  the  husband  and  his  heirs  ; 
and  he  would  have  it  as  part  of  his  ownership  and  dominion  over 
the  estate,  and,  consequently,  it  would  be  subject  to  dower,  as 
against  the  husband  ;  for  if  the  husband  dies,  and  there  is  a  sa- 
tisfied term  continuing,  the  wife  would  be  entitled  to  come  into 
this  Court  against  the  heir,  to  set  that  term  out  of  the  way,  in 
order  to  have  the  benefit  of  her  dower  ;  and  that  is  expressly  so 
said  in  the  case  of  Banks  and  Sutton,  2  Wms.  700.,  by  the 
Master  of  the  Rolls,  and  he  cites  a  case  to  that  purpose ;  and 
undoubtedly  she  would  without  paying  anything;  and  if,  in  the 
present  case,  the  husband  had  made  no  conveyance  to  the  pur- 
chaser, and  the  mortgage  had  continued  in  the  mortgagee,  or  his 
assignee,  and  the  equity  of  redemption  had  descended  on  the 
heir,  she  would  have  been  entitled  likewise  to  dower  against  him, 
by  redeeming  the  term  and  paying  her  proportion  of  the  mort- 
gage money,  or  by  keeping  down  the  interest.     But  if  a  term 
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for  years  is  in  mortgage,  and  a  person  purchases  the  inheritance 
of  the  husband,  and  takes  an  assignment  of  the  term  from  the 
mortgagee,  by  paying  oiY  the  money,  not  only  to  liave  the  trust 
of  the  term  as  a  security,  but  to  ))rotect  the  inheritance  so  pur- 
chased— would  it  not  be  hard  to  take  away  the  benefit  of  it  from 
him  ?     Shall  it  be  said,  that  he  shall  have  a  less  inheritance  by 
taking  in  a  mortgage  term  in  that   manner,  by  actually  paying 
oil'  the  mortgage  money,  than  if  he  had   taken  an  old   satisfied 
term  for  wiiich  he  never  paid  any  thing  ?     Therefore  if  the  term 
in  Lady  Radnor's  case  had  been  a  satisfied  one,  that  would  have 
been  so  far  from  distinguishino;  that  case  from  this,  in  favour  of 
the  plaintiff,  that  it  would  have  been  rather  stronger  in  favour  of 
the  purchaser  ;  for  here  he  paid  a  consideration  for  the  outstand- 
ing term,  and  there  would  have  been  nothing  paid  for  such  satis- 
fied term.     But  it  is  said  that  this   purchase  of  the  mortgage 
was  from  the  mortgagee,  and  not  from  the  husband.     If  that 
was  so,  I  do  not  know  that  this  would  make  any  difference,  be- 
cause the  husband  here  joined  in  the  assignment  of  the  mortgage. 
But  what  results  from  this  case  is,  that  it  was  part  of  the  agree- 
ment of  all  the  parties   (the  husband  joining),  that  the  term 
should  be  purchased  in  by  the  purchaser  of  the  estate,  to  attend 
his  inheritance  ;   and   that  is  the  very  trust  declared  by  the  deed. 
It  has  been  admitted  here,  that  if  the  husband  had  paid  oft' the 
mortgage  himself,  after  the  coverture,  and  taken  an  assignment 
of  the  term  in  mortgage,  in  trust  for  him  and  his  heirs,  to  attend 
the  inheritance  (in  which  case  it  would  have  then  become  a  sa- 
tisfied term),  and  after  this  a  purchaser  had  purchased  from  him, 
and  paid  him  the  whole  money,  and  taken  a  conveyance  of  the 
inheritance  from  him,  and  an  assignment  of  the  term  from  the 
trustees,  that  would   have   been   very  well,  and  within  the  case 
directly  of  Lady  Radnor.     What  is  the  difference,  then,  in  the 
reason  of  the  thing,  whether  the  husband  pays  off  the  mortgage 
himself,  and  takes  an  assignment  of  the  term,  in  trust  for  himself 
and  his  heirs,  and  then  sells  to  a  purchaser  the  inheritance,  who 
takes  the  term  from  the  trustees ;  or  when  the  purchaser  comes 
and  purchases  the  inheritance  from  tiie  husband,  and   pays  oft" 
the  mortgage,  and  takes  an  assignment  of  the  term  to  himself; 
is  the  case  the  less  strong;  for  that  ?     It  is  rather  stronoer.     It  is 
admitted  that  if  this  had  been  an  old  satisfied  term,  standing  out 
attendant  upon  the  inheritance,  and  a  purchaser  had  purchased 
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from  the  husband,  and  had  taken  in  this  term,  that  would  have 
protected  the  inheritance. 

That  if  a  man,  before  marriage,  conveys  his  estate  privately, 
without  the  knowledge  of  his  wife,  to  trustees,  in  trust  for  him- 
self and   his  heirs  in  fee,  that  will  prevent  dower.     So  if  a  man 
purchases  an  estate  after  coverture,  and  takes  a  conveyance  to 
trustees  in  trust  for  himself  and  his  heirs,  that  will  put  an  end 
to  dower.     So  if  ho  takes  an  estate  in  joint-tenancy,  or  a  con- 
veyance to  himself  for  a  long  term  of  years  :  but  it  is  objected 
that  the  act  done  here  by  the  purchaser,  at  the  time  of  purchase, 
he  having  notice  of  the  marriage,  will  put  his  wife  in  a  worse 
condition  than   she  would  have  been  in  originally,  if  the  pur- 
chaser had  not  intervened  ;  since  then,  there  would  have  been  a 
redeemable  mortgage,  (the  equity  of  redemption  being  in  the 
husband,)  and  the  husband  dying,  she  would  be  entitled  to  re- 
deem such  mortgage,  and  then  to  have  had  dower ;  and,  therefore, 
by  the  purchaser's  knowing  of  the  title  of  dower,  by  reason  of  the 
marriage,  he  would  have  put  her  into  a  worse  condition,  which 
in  equity  he  ought  not  to  have  done ;  and  this  ought  not  to  alter 
her  right.     But  this  does  not  differ  from  the  common  case  ;  for 
in  this  case  suppose  the  husband  had,  before  the  purchase,  re- 
deemed the  mortgage,  and  taken  an  assignment  of  the  mortgage 
term,  in  trust  for  himself  and  his  heirs,   to   attend  the  inherit- 
ance, and  after  that  the  purchaser  had  purchased  from  him,  and 
taken  an  assignment  of  such  attendant  term,  in  trust  to  him  and 
his  heirs,-  would  not  that  have  altered  the  wife's  right  to  dower  ? 
though,  without  that  intervention  of  the  purchaser,  she  would 
be  entitled  to  her  dower,  as  against  the  heir.     So,  likewise,  in 
the  case  of  an  old  term  attending  upon  the  inheritance  in  trust. 
But  this  purchase  prevents  the  descent  of  the  estate  to  the  heir ; 
and  therefore  it  is  not  to  be  said  that  the  purchaser  has  put  the 
wife  in  a  worse  condition  by  the  intervention  of  his  purchase  ; 
but  because  conveyancers  did  rely  upon  the  assignment  of  the 
term  to  trustees,  to  protect  the  inheritance,  as  sufficient  for  that 
purpose,  it  was  determined,  as  has  been  mentioned  ;  and  I  do 
not  see  how  the  present  case  can  differ  from  that  of  an  old  term 
to  attend  the  inheritance.     But  the  present  point  is,  that  here 
the  term  was  in  the  mortgagee,  and  the  inheritance  in  the  hus- 
band ;  the  term  will  stand  in  the  way  of  dower  at  law,  and  the 
purchaser  comes  in  upon  that  foot,  pays  his  money,  and  relies 
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upon  that  term  to  yjrotect  his  purchase ;  and  therefore  I  think 
this  is  strictly  within  the  reason  of  the  case  of  Lady  Radnor  and 
Vandebendy,  and  all  the  other  cases  grounded  upon  it. 

Another  distinction  made  is,  that  here  is  an  express  covenant 
taken  from  the  husband,  aoainst  the  dower  of  his  wife;  for  the 
covenant  is  that  the  purchaser  should  enjoy  the  estate  free  from 
incumbrances,  &c.  and  from  all  dowers,  Sec.  and  particularly  the 
dower  of  the  plaintiff;  and  then  there  is  a  covenant  for  further 
assurance,  and  that  this  shews  that  the  purchaser  relied  upon  this 
covenant  as  his  security,  to  indemnify  him  against  dower,  and 
that  it  is  plain,  without  question,  this  is  notice  of  the  dower. 

A  man  may  reasonably  take  a  covenant  against  such  right  of 
dower,  and  yet  rely  upon  the  security  of  the  trust  term  besides, 
and  may  take  such  covenant  against  any  damages  in  respect  to 
any  suits  by  the  wife  for  dower.  The  purchaser  did  not  pur- 
chase here  subject  to  the  wife's  dower,  for  he  paid  a  price  for  the 
estate  exclusive  of  it.  If  the  estate  in  his  hands  had  been  sub- 
ject to  the  dower,  then  the  covenant  against  it  of  the  husband's 
would  not  have  signified  :  but,  however,  be  that  as  it  will,  it  is  simi- 
lar to  that  of  Vandebendy,  for  there  the  purchaser  took  two  statutes 
with  defeazances,  to  indemnify  the  estate  from  incumbrances,  and 
the  wife's  dower,  and  to  suffer  a  recovery  ;  and  it  was  insisted  upon 
there,  by  the  counsel,  as  it  is  here.  But  Lord  Somers  said,  though 
a  man  does  take  such  security,  which  he  does  to  prevent  any 
damages  that  may  arise,  yet  that  does  not  preclude  him  from 
any  favour  he  is  entitled  to. 

Another  consideration,  in  this  case,  is  length  of  time,  for  the 
purchase  was  made  in  1711  ;  the  husband  died  in  1719,  and  tlie 
plaintiff",  the  widow,  never  brought  dower,  or  the  present  bill, 
till  1737 ;  and  it  appears  that  defendant,  the  purchaser,  has 
since  made  great  improvements  upon  the  estate;  and  therefore 
it  would  be  very  hard,  especially  after  the  several  cases  deter- 
mined in  favour  of  purchasers,  even  if  there  was  a  hair's  breadth 
of  distinction  between  this  case  and  that  of  Lady  Radnor  and 
Vandebendy,  to  suffer  the  plaintiff  now  to  come  here  for  dower. 

It  is  said,  about  ten  years  ago,  plaintiff'  did  claim  her  dower 
of  the  present  defendant,  which  amounted  to  notice  to  him  of 
such  dower, (which  he  did  not  want:)  but,  however,  the  making 
a  claim,  and  then  not  proceeding  directly  upon  it,  shews  that 
plaintiff  was  conusant  uf  her  right,  but  would  not  proceed;  and 
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the  jjurchaser  must  think  by  her  delaying  so  to  do,  that  she 
would  not,  and  that  might  be  an  inducement  for  him  to  make 
such  improvements  as  he  has  done. 

Therefore,  upon  the  whole,  I  think  the  decree  ought  to  be 
reversed,  and  the  bill  dismissed :  but  I  will  not  give  costs. 

43.  This  doctrine  has  been  fully  recognized  in  a  modern  case  Wynn  i>.  Wil- 
by  Sir  R.  P.  Arden,  M.R.  who  is  reported  to  have  said,  —  •*  It  ju^,""i'34. 

is  perfectly  established,  that  a  purchaser  for  a  valuable  consi- 
deration from  the  owner  of  the  equitable  interest,  may  protect 
himself,  though  the  owner  could  not,  by  the  assignment  of  any 
outstanding  terms.  He  might  therefore  protect  himself  against 
any  demand  she  (the  widow)  might  have  of  dower  at  law.  The 
decision  is  a  very  ancient  one,  and  was  affirmed  by  the  House  of 
Lords.  Therefore,  however  questionable  it  might  have  been,  it 
is  now  clear  that  a  purchaser,  or  a  mortgagee,  who  is  a  pur- 
chaser pro  tanto,  though  he  knows  of  the  right  of  dower,  may 
advance  his  money  ;  and,  taking  in  a  term,  may  avail  himself 
against  any  demand  she  might  have  of  dower  at  law." 

44.  A  term  standing  out  in  a  trustee  to  attend  the  inheritance  Must  be  as- 
will  not  however  protect  a  purchaser  from  the  claim  of  dower,  tmsttefoMhe 
unless  it  is  actually  assigned  to  a  trustee  for  him.  £,"'^^'"f^:    ,-, 

•'  =  _  _  Tit.6.ch.4.s.l7. 

45.  R.  M.  being  seised  in  fee  of  certain  lands,  with  an  out-  Maundreil  v. 

standino-  term  vested   in  a  trustee,  upon   an    express  trust  to  o^^.""^!fiL' 
'^  '1  ^  7  \  es.  557. 

attend  the  inheritance,  conveyed  the  estate  to  a  purchaser  for  a 
valuable  consideration ;  but  no  assignment  of  the  term  was 
made. 

Upon  the  death  of  R.  M.  his  widow  claimed  dower  in  Chan- 
cery ;  the  purchaser  contended  that  she  was  barred  by  the 
term. 

Sir  Wilham  Grant,  sitting  for  the  Lord  Chancellor,  declared 
his  opinion  to  be,  that  without  an  assignment  to  a  trustee  for 
the  purchaser,  the  term  did  not  exclude  the  claim  to  dower. 
He  observed,  that  at  law  all  terms  were  considered  as  terms  in 
gross ;  therefore  every  existing  term,  without  regard  to  the 
purpose  for  which  it  was  created,  prevented  a  dowress  from 
having  any  legal  benefit  from  her  recovery  in  dower,  for  she 
recovered  with  stay  of  execution  during  the  term.  But  equity 
regarded  the  purpose  for  which  the  term  was  created  and  sub- 
sisted ;  and  if  it  was  only  for  the  benefit  of  the  owner  of  the 
inheritance,   it  wss  considered   as  a  part   of  the  inheritance  ; 
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not  indeed  absolutely  merged,  but  so  attendant  upon,  as  to 
follow  and  accompany  it,  and  every  right  and  interest  grow- 
ing out  of  it,  either  by  operation  of  law,  or  by  voluntary 
agreement  of  the  parties.  Equity  ought  not  therefore  to 
permit  such  a  term  to  be  in  any  case  used  against  the  owner, 
either  of  the  whole,  or  of  a  part  of  the  inlieritance  ;  for  the  uses 
adapted  and  accommodated  themselves  to  all  the  interests 
which  arose  out  of  that  inheritance;  with  which,  in  contempla- 
tion of  equity,  the  term  for  most  purposes  was  considered  as 
incorporated.  Every  description  therefore  of  ownership  should, 
in  its  order,  design,  and  proportion,  have  a  use  in  the  term, 
commensurable  with  the  interest  existing  in  the  inheritance. 
Therefore  when  dower  arose,  the  term,  in  a  proportion,  was  just 

Lifm,  3.  47.  as  much  attendant  upon  the  interest  growing  out  of  the  inherit- 
ance, as  before  it  was  attendant  upon  the  inheritance  during  the 
husband's  life.  The  heir  therefore,  though  he  could  avail  him- 
self of  the  term  at  law,  was  not  allowed  in  equity  to  defeat  the 
widow's  claim  to  dower  ;  for  having  a  certain  quantity  of  interest, 
equity  must  consider  her  as  having  a  corresponding  interest  in  the 
term.  When  the  husband  conveyed  to  a  purchaser,  and  the 
wife  did  not  by  fine  join,  nothing  passed  but  the  estate  the 
husband  had,  that  is,  an  estate  subject  to  the  dower ;  the  right 
to  dower  remained  just  where  it  was;  the  purchaser  stood  pre- 
cisely in  the  place  of  the  husband.  The  outstanding  term 
would  accompany  the  inheritance  thus  conveyed  in  the  mode 
and  manner  in  which  it  was  attendant  upon  the  same  inheritance 
before  it  was  conveyed.  The  term  being  a  mere  accessary,  the 
operation  of  the  conveyance  was  purely  derivative  and  conse- 
quential. It  was  not  possible  that  a  greater  interest  could  be 
incidentally  acquired  under  the  term,  than  directly  in  the  free- 
hold. That  the  whole  doctrine  upon  this  subject  was  discussed 
by  Lord  Hardwicke  in  Willoughby  v.  Willoughby,  in  which  he 
noticed  the  opinion  of  some  conveyancers,  that  where  there  was 
a  term,  of  which  the  trust  was  already  declared  to  attend  the 
inheritance,  it  was  not  necessary  to  disturb  it,  and  take  an 
assionment  to  new  trustees  ;  and  shewed  that  not  to  be  pene- 
rally  true.  But  if  there  were  antecedent  incumbrances,  nothing 
but  an  assignment  could  protect  against  them  ;  and  he  con- 
ceived dower  to  be  such  an  interest  as  could  be  guarded  against 
only  by  an  assignment. 
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Upon  u  rehearing  before  Lord  Eldon,  it  appeared  that  neither  ioves.246. 
deeds  creating  or  assigning  the  term  were  dehvcrcd  to  the  pur- 
cliaser.     He  concurred  in  opinion  with  the  Master  of  the  Rolls. 

rin  the  case  of  Mole  v.  Smith,  stated  in  a  former  pa";e,  the   ^  J-""-  ^^  ^^^'■ 

^  .  .  665. 

Court  of  Chancery  decreed  the  vendor's  widow  who  claimed  to  be   Tit.  a.  eh.  4, 
entitled  to  dower,  and  who  happened  to  be  the  administratrix  of 
the  trustee  of  the  term,  to  assign  the  term  to  a  trustee  for  the 
purchaser  to  the  exclusion  of  her  dower.] 

46.  The  doctrine  that  an  outstanding  term  of  years  will  protect  a  term  will  not 
a  purchaser  from  the  claim  of  dower  was  carried  still  farther :  for  fr^"^^  jj^ygr  *^"^ 
it  was  determined  that  a  satisfied  term  should  protect  an  heir  at 

law  from  dower.     But  this  was  soon  after  overruled;  and  it  was  Brown r.Cibbs, 
resolved  that  an  outstanding  term  should  not  protect  an  heir 
from  dower. 

47.  A  term  was  raised  in  Black  Acre,  in  trust  to  indemnify  a  AVray  i.  wii- 
person  against  incumbrances  that  might  affect  White  Acre,  which  (jha. 'isi^  '" 
he  had  purchased.     The  defendant  Lady  Williams  brought  a 

writ  of  dower  of  Black  Acre  against  the  plaintiff,  who  was  an 
infant.  His  guardian  had  let  her  take  judgment  at  law,  with- 
out setting  up  the  term,  or  taking  any  notice  of  it.  So  the 
bill  was  brought  by  the  infant  heir,  to  be  relieved  against  the 
judgment. 

It  was  said,  by  Lord  K.  Wright,  that  this  case  was  the  same 
with  Lady  Radnor's;  and  if  she  could  not  be  reheved  as  plaintiff, 
it  must  be  for  want  of  equity  ;  therefore,  the  plaintiff  must  be  re- 
lieved against  her,  when  she  was  defendant.  And  Lady  Rad- 
nor's case  having  been  affirmed  in  the  House  of  Lords,  the  au- 
thority was  so  great  that  it  could  not  be  got  over. 

At  a  rehearing  of  this  cause  before  Lord  Harcourt,  Lady  Wil-  i  p.  Wms.  137. 
liams'  counsel  insisted  that  the  heir,  who  was  but  a  volunteer, 
should  not  in  equity  be  relieved  against  the  dowress;  and  that 
this  case  was  different  from  that  of  Lady  Radnor,  in  regard  Van- 
debendy  was  a  purchaser.  To  which  it  was  answered,  that  if 
Lady  Williams  had  been  plaintiff  in  the  original  bill  in  equity, 
she  could  not  have  been  relieved,  as  the  term  must  have  sub- 
sisted for  the  benefit  of  the  heir  at  law.  That  this  was  the  same 
in  reason  with  Lady  Radnor's  case ;  that  the  term  was  prior  to 
the  marriage,  and  so  the  husband  only  seised  of  the  reversion  in 
fee  during  the  coverture.  That  as  to  Vandebendy's  being  a  pur- 
chaser, he  was  so  with  full  notice  of  dower,  and  got  in  the  term 
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to  protect  himself  against  the  dovvress :  and,  therefoie,   having 

notice,  was  to  be  considered  as  a  volunteer. 

The  decree  was  reversed  ;  and  it  was  ordered  that  the  plaintiff 

Lady  Williams,  having  recovered  dower  at  law,  the  trust  term 

should  not  stand  in  her  way  in  equity. 

48.  Lord  Harcourt's  doctrine  has  been  fully  assented  to  by 
Anic,s.'i2.        Lord  Hardwicke,  who,  in  the  case  of  Swannock  v.  Liffbrd,  said, 

"  If  the  husband  dies,  and  there  is  a  satisfied  term  continuing, 

the  wife  would  be  entitled  to  come  into  this  Court,  against  the 

heir,  to  set  that  term  out  of  the  way,  in  order  to  have  the  benefit 

of  her  dower." 
Nor  the  as-  49.  In  a  casc  in  Chancery,  10  Geo.  1.,  stated  by  Mr.  Viner, 

sifrnees  of  a  ,  .  i       i  i  •  /•      i        i  >^    i       ^    i  • 

i)ankrupt.  the  question  was,  whether  the  assignees  oi  a  bankrupt,  by  taknig 

Squire  ('.  an  assio-nment  of  a  mort"aoe  term,  prior  to  the  title  of  dower, 

Lotnpton,  C"  o    »  '    i  ' 

9  Vin.Ab.227.  should  protect  their  estate  from  dower.  It  was  insisted  that  the 
creditors  and  assignees  stood  only  in  the  place  of  the  bankrupt; 
and  since  such  an  assignment  to  the  bankrupt  himself,  or  his  heir, 
would  not  protect  the  estate  from  dower,  in  the  hands  of  the  heir, 
neither  should  it  protect  the  estate  in  the  hands  of  the  creditors 
of  the  bankrupt,  or  the  assignees.  Tiiat  this  differed  the  case 
from  that  of  Radnor  v.  Vandebendy,  where  it  was  held  that  such 
a  prior  term  should  protect  the  estate  from  dower,  in  the  hands 
of  a  purchaser.  It  was  decreed  that  the  widow  should  be  let 
into  her  dower. 

Neitlier  jointure       5().  It  has  been  Stated,  that  the  Court  of  Chancery  will  set 

nor  curtesy  bar-  •       r  o       •    ■ 

red  by  a  term,  asidc  a  term  for  years  in  favour  of  a  jointress.  A  tenant  by  the 
curtesy  is  also  entitled  to  the  aid  of  equity  against  a  trust  term, 
assigned  to  attend  the  inheritance,  and  set  up  against  him  by  the 
heir. 

Sneli  V.  Clay,  51.  The  plaintiff,  as  tenant  by  the  curtesy,  brought  his  bill  to 

2  Vern.  324.  .  .  ,  .  ,   . 

be  relieved  against  a  term  tor  years,  that  was  assigned  in  trust  to 
attend  the  inheritance,  and  had  been  set  up  by  the  heir  at  law  in 
bar  to  his  title.  Decreed,  that  the  term  should  not  be  made  use 
of  against  him  by  the  heir  at  law. 
wiiere  a  lenn  is  52.  In  consequcuce  of  the  doctrine  stated  in  chap.  ii.  s.  35.  if 
ment."^  ^■''^'^  a  defendant  in  ejectment  can  shew  that  there  is  an  outstanding- 
term  for  years,  vested  in  a  third  person,  to  the  possession  of  which 
the  plaintiff  is  not  entitled,  he  cannot  recover.  So  where  a  de- 
fendant can  shew  that  there  is  an  outstanding  term,  of  which  the 
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trusts  are  not  completely  satisfied  ;  this  will  also  operate  as  a  bar 
to  the  plaintiff's  recovery. 

53.  Lord  Mansfield  held,  that  though  there  was  an  unsatisfied   Doe.).  PcRgc, 

...     ,  1    •      ■  rr-       1      ■        1      I  1  /•        ^  Itrni  11.758. 

outstandmg  term,  yet  it  the   plaintili  admitted  the  charge  lor  n. 

which  the  term  was  created,  and  only  claimed  subject  to  such 

charge,  the  trustees  of  the  term  not  asserting  their  right,  he 

should  recover.     This  doctrine  was,  however,  rejected,  by  Lord   Doe  i.  Staple, 

Kenyon ;  who  held  that  a  satisfied  term  might  be  presumed  to  "^    ^""  ^'^    * 

have  been  surrendered  :  but  that  an  unsatisfied  terra,  raised  for 

the  purpose  of  securing  an  annuity,  might  be  set  up,  during  the 

life  of  the  annuitant,  as  a  bar  to  a  plaintiff  in  ejectment,  even 

though  he  claim  subject  to  the  charge. 

54.  In  another  case.  Lord  Kenyon  directed  a  jury  to  presume,  Doer.Syboume, 
that  an  old    satisfied  term  was  surrendered;  saying,  that    he        ^'""    '   ' 
grounded  himself  upon  the  doctrine  laid  down  by  Lord  Mans-  Bull.N.P.iio. 
field  in  the  case  of  Lade  v.  Holford  ;  which  was  not,  as  had  been 
supposed,  that  an  ejectment  might  be  maintained  upon  a  mere 
equitable  title,  for  that  would  remove  ancient  landmarks  in  the 

law,  and  create  great  confusion  ;  but  that  in  all  cases  where 
trustees  ought  to  convey  to  the  beneficial  owner,  he  would  leave 
it  to  the  jury  to  presume,  where  such  presumption  might  be  rea- 
sonably made,  that  they  had  conveyed  accordingly;  in  order  Ante,  c.2. 
to  prevent  a  just  title  from  being  defeated  by  a  matter  of 
form. 

55.  In  a  subsequent  case,  he  said,  that  though,  under  certain  Goodtitle  r. 

.    ,  ,  ,■   p     1    i  i     1  Jones,  7  Term 

circumstances,  a  jury   might  presume  a  satisfied  term  to  nave  k.  47. 
been  surrendered  ;  yet  if  no  such  presumption  was  made,  and  it 
appeared  in  a  special  verdict  in  ejectment  that  such  a  term  was 
still  outstanding  in  a  trustee,  who  was  not  joined  in  bringing  the 
ejectment,  the  cestui  que  trust  could  not  recover. 

56.  Where  an  old  mortgage  term  of  1,000  years,  created  in  Doer. Scott, 
1727,  was  recognized  in  a  marriage  settlement  of  the  owner  of 

the  inheritance  in  1751,  by  which  a  sum  of  money  was  appro- 
priated to  its  discharge  ;  and  no  further  notice  of  it  was  had  till 
1802;  when  a  deed  to  which  the  then  owner  of  the  inheritance 
and  the  representatives  of  the  termors  were  parties,  reciting  that 
the  term  was  still  subsisting,  conveyed  it  to  others,  to  secure  a 
morto-ao-e  :  Mr.  Baron  Thompson,  at  the  trial,  and  the  Court  of 
K.  B.,  upon  a  motion  to  set  aside  the  verdict,  held  that  it  could 
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not  be  presumed  to   liave  been  surrendered  against  the  owner  of 

the  inheritance,  who  was  interested  in  upholding  it. 

Emery  r.  Gro-         57.  A  term  was  created  in  1711  for  raising  portions.     There 

54*1  '       ^    '     was  no  evidence  of  the  payment  of  the  portions  :  but  a  settlement 

Exparte  IIol-      of  the  estate  took  place  in  1 744  :    and  it  contained   a  covenant 

man,  24  .'uly,  ' 

1821,  MS.  "       that  the  estate  was  free  from  incumbrances.     It  did  not  appear 
42!!  Ed. 6.  that  an  assignment  of  the  term  had  ever  been  made.     On  an 

objection  to  the  title  by  a  purchaser.  Sir  John  Leach,  Vice-Chan- 
cellor,  held,   that   a  surrender  of  the   term  must  be  presumed  ; 
and  that,  in  matters  of  presumption,  the  Court  will  bind  a  pur- 
chaser, where  it  would  give  a  clear  direction  to  a  jury  in  favour 
of  the  fact. 
Doei.  Wrighte,       58.  Terms  for  years,  though  assigned    to  a  trustee   for  the 
2  Barn.  &  Aid.    g^prcss    purpose   of  attending   the   inheritance,    have   in    two 
Doe  t.  under,     niodern  cases  been  presumed  to  be  surrendered.     And    in   the 
last  of  these  cases,  Lord  C.  J.  Abbott  said,  "  Where  a  term  for 
years   becomes  attendant  upon  the  reversion   and    inheritance, 
either  by  operation  of  law,  or  by  special  declaration,  upon  the 
extinction  of  the  objects  for  which  it  was  created,  the  enjoy- 
ment of  the  land  by  the  owner  of  the  reversion,  thus  become  the 
cestui  que  trust  of  the  term,  may  be  accounted  for  by  the  union 
of  the  two  characters  of  cestui  que  trust  and  inheritor,  and  with- 
out  supposing  any  surrender  of  the  term  ;  and,  therefore,  in 
o-eneral   such  enjoyment,   though  it  may  be  of  very  long  con- 
tinuance, may  possibly  furnish  no  ground  to  presume  a  surrender 
of  the  term.      But  where  acts  are  done  or  omitted  by  the  owner 
of  the  inheritance,  and  persons  dealing  with  him  as  to  the  land, 
which  ought  not  reasonably  to  be  done  or  omitted,   if  the  term 
existed  in  the  hands  of  a  trustee,  and  if  there  do  not  appear  to 
be  any  thing  that  should  prevent  a  surrender  from  having  been 
made ;  in  such  cases  the  things  done  or  omitted  may  most  reason- 
ably be  accounted  for,   by  supposing  a  surrender  of  the  term; 
and,  therefore,  a  surrender  may  be  presumed."  (a) 

(a)  The  doctrine  of  the  Court  of  King's  Bench  has  since  been  very  much  the  subject 
^sninall  i'.  of  consideration  ;  and  has  been  qve'.i'.ined  by  Lord  Eldon,  and  Richards  L.  C.  B.    See 

Kempson,  Sugd.  on  Vend.  Gth  edit.  p.  420.  et  seq.  —  The  Lord  Chancellor  observed,  "  It  is  not 

Sugd.  427.  also     j^^cessary  to  consider  much  the  doctrine  of  presumption  with   reference  to  the  present 
Plo\vman',i»i/V«.    case  :  but  the  case  of  Doe  v.  Ililder,  having  been  alluded  to,  and  having  paid  consider- 
able attention  to  it,  I  have  no  hesitation  in  declaring  that  I  would  not  have  directed  a 
jury  to  presume  a  surrender  of  the  term  in  that  case ;  and,  for  the  safety  of  the  titles  to 
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59.  [In  Bartlett  v.  Downcs,  a  lord  of  a  manor,  by  deed  granted  3  Bar.  &  Cress, 
the  stewardship  of  the  manor  for  the  life  of  the  grantee.     Upon    '    ' 

the  death  of  the  grantor  it  was  attempted  to  set  up  a  satisfied 
term  to  avoid  the  grant;  and  in  order  to  support  this  grant,  the 
Court  of  K.  B.  decided  that  it  was  properly  left  to  the  jury  to 
presume  the  surrender.  The  term  was  created  in  1712,  assigned 
to  attend  in  1786,  and  in  1793  there  was  a  general  declaration  as 
to  all  outstanding  terms. 

60.  But  in  Doe?;.  Cook,  the  Court  of  C.  B.  refused  to  pre-  (ji'.ing.  174. 
sume   the  surrender  of  a   term  in  favour  of  a  defendant  who 

shewed  no  title  to  the  premises  sought  to  be  recovered.  The 
term  was  created  in  1793,  and  in  1794  was  assigned  to  secure 
the  sum  of  6000/.:  under  decrees  in  Chancery  in  1801  and 
1802,  sales  had  taken  place  in  other  parts  of  the  property  for  the 
purpose  of  paying  oft"  the  mortgage  debt ;  but  the  defendant 
(who,  it  happened,  had  a  mere  naked  possession)  did  not  pro- 
duce any  evidence  of  further  proceedings  in  Chancery,  nor  of  his 
own  title  to  the  premises. 

61.  In  the  preceding  cases  the  presumption  was  made  in 
favour  of  the  party  who  had  proved  a  right  to  the  beneficial 
ownership,  made  to  prevent  justice  being  defeated  by  a  mere 

formal  objection  :    and  the  Court  observed  in  Doe  v.  Cook,  that  6  Bing.  179. 

no  case  could  be  put  in  which  any  presumption  had  been  made, 

except  where  a  title  had  been  shewn  by  the  party  who  called  for 

the  presumption,  good  in  substance,  but  wanting  some  collateral 

matter  necessary  to  make  it  complete  in  point  of  form.     In  such 

case  where  the  possession  was   shewn  to  have  been   consistent 

with  the  existence  of  tiie  fact  directed  to  be  presumed,  and   in 

such  cases  only,  had  it  ever  been  allowed. 

62.  The  recent  case  of  Townsend  t.  Champernown  jroes  a  iVo.&Jerv. 
step  further :  there  the  question  arose  upon  an  exception  to  the 
Master's  report  in  favour  of  a  title.  A  term  of  1000  years  was 
recited  in  a  deed  dated  1758  to  have  been  created  several  vears 
preceding,  and  to  have  been  assigned  to  attend,  but  neither  the 
deed  creating  nor  that  assigning  the  term  were  produced:  it 
was  urged  for  the  report  that  the  term  should  be  presumed  to  be 
surrendered,  on  the  authority  of  Doe  v.  Ililder ;  on  the  other 
hand  the  propriety  of  the  decision  in  that  case  was  questioned. 

the  laiuied  estates  in  tliis  country,  I  lliink  it  right  to  declare  that  I  do  not  concur  in  tlie 
doctrine  laid  down  in  tliat  case." 
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Alexander,  L.  C.  B.  in  overruling  the  objection  observed,  "  until 
a  different  decision  be  pronounced  I  shall  on  the  authority  of 
Doe  V.  Hilder,  after  the  expiration  of  70  years,  without  pai/nmit 
of  interest,  presume  the  term  to  be  surrendered."  One  of  the 
reasons  of  this  judgment  is  unintelligible,  and  even  admitting 
the  propriety  of  the  decision  in  Doe  v.  Ililder,  it  is  not  an 
authority  for  the  introduction  of  the  doctrine  of  presumption 
under  the  circumstances  of  the  case  of  Townsend  v.  Champer- 
nown.  In  the  former  case,  the  presumption  was  made  in  favour 
of  a  creditor,  who  had  seised  the  land  under  an  elegit,  taken  out 
upon  a  judgment  obtained  against  the  owner  of  the  inheritance; 
while  in  the  latter  case  the  presumption  was  called  for  by  the 
vendor,  merely  to  save  himself  the  expence  of  getting  in  an  out- 
standino-  estate,  in  compliance  with  the  usual  requisition  of  the 
purchaser. 
2Bar.  &Adol.  63.  In  the  recent  case  of  Doe  v.  Plowman,  an  unsuccessful 
attempt  was  made  to  carry  the  doctrine  of  presuming  surrenders 
of  terms  still  further ;  a  period  of  42  years  only  having  elapsed 
since  the  term  was  assigned  to  attend.  In  that  case  a  term 
of  1000  years  was  created  in  1772  for  securing  a  sum  of  5000/. ; 
the  mortgage  debt  was  paid  off  in  1787,  and  in  1789  the  residue 
of  the  term  was  assigned  to  a  trustee  for  a  purchaser  to  attend. 
The  purchaser  continued  in  possession  of  the  estate  until  her 
death.  On  her  marriage  the  estate  was  settled,  and,  by  virtue 
of  a  power  in  the  settlement,  she  devised  the  estate  ;  but  neither 
the  settlement  nor  the  will  noticed  the  term.  One  of  the  ques- 
tions reserved  was  whether  a  surrender  of  the  term  was  to  be 
presumed.  The  cases  of  Doe  v.  Wrighte  and  Doe  v.  Hilder  being 
cited  as  in  point.  Lord  Tenterden,  C.  J.  observed  that  the  doc- 
trine laid  down  in  those  cases  had  been  much  questioned  ;  and 
upon  enquiring  whether  it  was  usual  to  notice  in  marriage  settle- 
ments such  a  term  as  the  one  in  question,  and  being  answered 
in  the  negative,  his  lordshij)  observed,  that  there  was  no  ground 
for  the  presumption,  and  the  Court  so  decided.] 
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SfXT.     1.  Estate  of  Trustees. 
0.  Duty  of  Tnistees. 

11.  Tlu'ir  Acts  not  prejudicial  to 

Trust. 

12.  Exception— Conveyance  with- 

out Notice. 
17.   Where  Purchasers  are  bound 

to  see  Trusts  peiformed. 
24.  Where  they  arc  not  bound. 
32.  Where  the  Receipts  of  the 

Trustees  are  sufficient. 
39.  Trustees  have  eqwd  Poirer. 
41.  Can  derive  no  Benefit  from 

the  Trust. 


42.  Bound  to  reimburse  the  Ces- 
tui que  trust. 

45.  Have  no  Allotvance  fur 
Trouble. 

48.  But  allowed  all  Costs  and 
Expeyises. 

.52.  Trustees  seldom  permitted  to 
purchase  the  Trust  Estate. 

G3.  Refusing  to  act,  must  release 
or  disclaim. 

()4.  Discharged,  and  others  ap- 
pointed. 


Section  I. 

Trust  estates  having  been  at  first  considered  as  similar  to  uses  Estate  of 
before  tlie  stat.  27  Hen.  8.  trustees  were  consequently  beld  to  be    "^"^  ^*^*' 
in  the  same  situation  as  the  ancient  feoffees  to  uses.     But  this 
was  soon  altered  ;  and  the  Court  of  Chancery,  in  the  exercise  of 
their  jurisdiction  over  trusts,  has  avoided  the  inconveniences  that 
arose  from  leavino-  the  leo;al  estate  in  the  feoffees  to  uses. 

2.  One  of  the  principal  of  these  was,  that  the  estates  of  the 
feoffees  to  uses  became  subject  to  all  their  legal  incumbrances. 
But  upon  the  establishment   of  trusts  it  became  settled,   that 

trustees  only  held  the  lesal  estate  for  the  benefit  of  the  cfs///?'  IP.  Wms.  278. 
que  trust;  and  that  the  legal  estate  was  not  subject  to  any  of  Noel  < .  Jevon, 
the  incumbrances  of  the  trustees  ;  to  their  specialty  or  judgment  ~    ^^'^"^'  ^  ' 
debts :  to  the  dower  of  their  widows,  or  the  curtesy  of  their 
husbands. 

3.  Where  a  trustee  is  attainted  of  felony,  the  legal  estate  is 
forfeited :  but  the  cestui  (fue  trust  is  entitled  to  relief  in  equity. 
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In  the  case  of  attainder  for  high  treason  it  does  not  appear  to 
liave  been  settled  whether  the  cestui  que  trust  has  any  remedy 
aoainst  the  crown.  [But  the  better  opinion  seems  to  be  that 
he  has:  the  cestui  que  trust  forfeits  the  estate  for  treason,  and  it 
would  not  be  consonant  with  justice  that  the  trustee  should  for- 
feit it  for  the  same  offence ;  and  as  Baron  Atkyns  argued  in 
Pawlet  V.  Attorney-general,  it  would  derogate  from  the  king's 
honour,  that  what  is  equity  against  a  common  person  should  not 
be  equity  against  him. 

4.  Where  a  trustee  dies  without  heirs  by  wliich  the  lands 
escheat,  cither  to  the  crown,  or  to  a  subject,  it  seems  to  be 
doubtful,  whether  the  lord  by  escheat  holds  the  lands  discharged 
of  the  trust  or  not ;  the  authorities,  however,  appear  to  prepon- 
derate in  support  of  the  proposition  that  the  lord  holds  the  lands 
discharged. 

5.  But  since  the  statute  39th  and  40th  Geo.  3.  c.  88.  §  12.  it 
is  not  probable  that  the  above  question  will  arise  with  respect  to 
forfeiture  or  escheat  to  the  crown. 

That  statute  enables  the  king  by  warrant  under  his  sign 
manual  to  direct  the  execution  of  any  trusts  or  purposes,  to 
which  any  manors,  &.C.  which  shall  escheat  to  the  king,  shall 
have  been  liable,  at  the  time  of  such  escheat,  or  would  have 
been  liable  in  the  hands  of  a  subject;  and  to  make  any  grant  of 
any  such  manors,  Sec,  to  any  trustee  or  trustees  or  otherwise  for 
the  execution  of  such  trusts,  or  to  make  any  grant  of  any  lands 
so  escheated  to  any  person  or  persons,  either  for  the  purpose  of 
restoring  the  same  to  any  of  the  family  of  the  persons  whose 
estates  the  same  iiad  been,  or  of  rewarding  any  persons  disco- 
vering such  escheat  as  to  the  king  shall  seem  fit.] 

6.  With  respect  to  the  duty  of  trustees,  it  is  still  held,  in  con- 
formity to  the  old  law  of  uses,  that  pernancy  of  the  profits, 
execution  of  estates,  and  defence  of  the  land,  are  the  three  great 
properties  of  a  trust.  So  that  the  Court  of  Chancery  will  com- 
pel trustees,  1.  To  permit  the  cestui  que  trust  to  receive  the  rents 
and  profits  of  the  land.  2.  To  execute  such  conveyances  as  the 
cestui  que  trust  shall  direct.  3.  To  defend  the  title  of  the  land 
in  any  court  of  law  or  equity. 

7.  The  necessity  that  the  trustee  should  execute  conveyances 
of  the  land  arises  from  this  circumstance ;  that  as  the  legal 
estate  is  vested  in  him,  and  he  is  considered  in  the  courts  of 
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law,  as  the  real  owner,  it  follows,  that  although  the  ceslui  que  Autc.c.l. 
trust  can  alone  dispose  of  his  equitable  interest,  yet  he  cannot 
convey  the  legal  estate  without  the  concurrence  of  the  trustee. 
But  where  the  cestui  que  trust  has  the  absolute  interest  in  the 
trust,  he  can  compel  the  trustee  to  convey  the  legal  estate, 
either  to  himself,  or  to  any  other  person  in  fee  simple. 

8.  The  cestui  que  trust  is  only  entitled  to  a  conveyrnce  where  2  P.  Wms.  134. 
the  whole  of  the  trust  belongs  to  him.     For  if  lands  are  devised 

to  trustees,  in  trust  to  pay  annuities ;  and  subject  thereto,  in 
trust  for  A.  B. ;  the  legal  estate  cannot  be  taken  from  the  trustees 
while  the  annuities  are  subsisting. 

9.  Where  there  is  a  cestui  que  trust  in  tail,  he  may  call  on  the  >  Ab.  Kq.  384. 

,      ,        1  1  ■  A      1  r-  '-  P-  ^^'"is.  134. 

trustee  to  convey  the  legal  estate  to  hun.     And  no  one  can  alter-  Boteler  i.  Al- 

vvards  prevent  him  from  barring  the  entail ;  or   the  trustee  may   i"]fro'c  C  72. 

join  in  the  cestui  que  trust  in  barring  the  entail.     But  where  the 

cestui  que  trust   is  only  entitled   to  an  estate  tail,  the  trustee 

ought  not  to  convey  to  him  in  fee  simple. 

10.  Infant  trustees  are  enabled,  by  the  statute  [1  Will.  4.  c.  60.  Tit.32.c.  2. 
which  repeals  the  7  Ann.  c.  19.  and  the  subsequent  acts]  to 

convey  lands  whereof  they  are  seised  in  trust,  under  the  direc- 
tion of  the  Court  of  Chancery. 

11.  It  is  a  rule  in  equity,  that  no  act  of  a  trustee  shall  pre-  Their  acts  not 
judice  the  cestui  que  trust;  nor  will  the  forbearance  of  trustees,  ['il^e^m'rt? 

in  not  doing  what  it   was   their  duty  to  have    done,  affect  the  2  P.  \Vms.706. 

cestui  que  trust ;  since  in  that  case  it  would  be  in  the  power  of 

trustees,  by  delaying  to  do  their  duty,  to  affect  the  rights  of 

other  persons.     Wherefore   the  rule  in  all  such  cases  is,  that 

what  ought  to  have  been   done  shall  be  considered  as  done. 

And  so  powerful  is  this  rule,  as  to  alter  the  very  nature  of  things  ;  Allen  r.  Sayer, 

to  make  money  land,  and  land  money. 

12.  There    is   however  one   exception  to  this  rule;    for  if  a  Exception — 
trustee  be  in  the  actual  possession  of  the  estate,  which  however  witiiout  notice. 
is  a  case  that  seldom  happens,  and  conveys  it,  for  valuable  con- 
sideration, to  a  purchaser,  who  has  no  notice  of  the  trust,  such 
purchaser  will  be  entitled  to  hold  the  estate  against  the  cestui 

que   trust  ;  because  confidence   in  the   person  is  still  deemed 

necessary  to  a  trust  j  and  it  is  a  rule  in  equity,  that  an  innocent  Millard's  case, 

1     11  11  1  •       •   I      •  11  2  Frecm.  43. 

person  shall  not,  in  general,  liave  his  title  impeached. 

13.  If  a  trustee  mortgages  the  estate  to  a  person  who  has  no  i  p.  Wms.  .278. 
notice  of  the  trust,  the  mortgagee  will  be  allowed  to  hold  against 

VOL.   1.  G    «; 
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tlie  cestui  que  trust ;  because  mortgagees  are  considered  as  pur- 
chasers, and  as  having  a  speciHc  hen  on  the  estate  ;  whereas 
it  has  been  observed   that  estates  held  in  trust  are  not  subject 
to  the  specialty  or  judgment  debts  oftlie  trustee. 
Bovey  V.  Smith,        14.  If  a  trustee  sells  to  a  stranoer,  who  has  no  notice  of  the 

Tit.  35.  c.  14.  *=     ' 

trust,  and  afterwards  repurchases  from  the  stranger  for  a  valuable 

consideration,  he  will  again  become  liable  to  the  trust. 

iviansell  i;.  15.  Where  a  purchaser  has  notice  of  the  trust,  though  he 

Tit."i6.'c.  7.       pays  a  valuable  consideration,  he  shall  be  subject  to  it.     For,  as 

3  Atk.238.         Lord  Hardwicke  says,  "  If  a  person  will  purchase  with  notice  of 

Pearce  i>.  New-  ...  .  . 

lyn, 3 Madd.       another's  right,  his  giving  a  consideration  will  not  avail  him; 

186.  &      '  to         to  ' 

for  he  throws  away  his  money  voluntarily,  and  of  his  own  free 

will." 
2Salk.  680.  16.  So  if  a  trustee  conveys  an   estate  to  a  stranger,  without 

1  Vein.     ..       any  consideration  ;  though  the  person  to  whom  it  is  conveyed 

has  no  notice  of  the  trust,  yet  he  will  be  liable  to  it.  (a) 
Where  pur-  17.  We  have  seen  that  a  purchase  from  a  trustee,  with  notice 

chasers  arc  r     ^  •  p         ^  iii  ^  iii 

bound  to  see       ot  the  ti'ust,  IS  a  iraud,  even  though  the  purchaser  should  pay  a 

I'lirmed^'^'^  valuable  consideration.     But  where  a  trustee  is  authorized  to 

sell,  such  a  purchase  cannot  be  fraudulent.    There  are,  however, 

many  cases  in  which  a  purchaser,  with  notice  of  the  trust,   is 

answerable  for  the  trustee,  and  therefore  bound  to  see  that  his 

money  is  applied  in  execution  of  the  trust. 

Dunch /.  Kent.        18.  Tlius,  where  a  person  conveys  or  devises   his  estate   to 

Spak]i'n<r  ('.         trustees,  upon  trust  to  sell  it,  for  payment  of  certain  debts  spe- 

.siinhner,  /,/.       cificd  in  the  deed  or  will,  or  in  any  schedule  thereto  annexed  ; 

301.  .       .  . 

a  purchaser  will  in  that  case  be  bound  to  see  that  his  money 
is  applied  in  payment  of  those  debts. 
Moyd  1 . 1'.ald-  19.  So  where  a  decree  was  made  for  the  sale  or  mortgage  of 
win,  cs.  ..  ^j^  estate;  with  a  direction  that  the  money  should  be  applied 
in  payment  of  debts  which  were  ascertained  by  the  report  of 
the  Master  ;  Lord  Hardwicke  held,  that  a  purchaser  under  that 
decree,  was  bound  to  see  to  the  application  of  his  money. 

20.  Legacies  stand  upon  the  same  ground  as  specified  or 
scheduled  debts  ;  therefore  a  purchaser  must  see  that  his  money 
is  applied  in  payment  of  them. 

21.  It  is  the  same  where  estates  are  conveyed   or  assigned  to 


(a)  With  respect  to  trustees  ap|)Ointed  to  preserve  contingent  remainders,  their  duty 
will  be  stated  in  Tit.  XVI.  Remainder. 
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trustees,  upon  trust  to  sell,  and  apply  the  money  for  any  particu- 
lar or  specific  purpose :  a  purchaser  of  the  estate,  with  notice  of 
the  trust,  is  bound  to  see  to  the  application  of  the  money.  For 
if  the  purposes  to  which  it  is  directed  are  not  fulfilled  by  the 
trustees,  the  estate  will  be  still  liable  to  them,  in  the  hands  of 
the  purchaser. 

22.  Lands  were  vested  in  trustees  by  act  of  parliament,  to  Coitieil  v. 

P  ,  "^  ,.,-..  ,  Hampton, 

raise  a  sum  oi   money  by  mortgage  to  rebuild  a  printing-house.  2  \  em.  5. 
It  was  decreed  that  the  mortgagee  was  bound  to  see  the  money 
applied  accordingly. 

23.  It  is  a  very  common  practice  to  direct  the  money  arising 
from  the  sale  of  lands  to  be  invested  in  the  funds  in  the  names  of 
the  trustees,  upon  several  trusts ;  nor  does  it  appear  to  have  ever 
been  judicially  settled  to  what  extent  a  purchaser  is  bound  to  see 
to  the  performance  of  such  a  trust.     In  a  case  of  this  kind,  the 

late  Mr.  Booth  says — "  I  am  of  opinion  that  all  that  will  be  in-  Cases  &Opiii 
cumbent  on  the  purchaser  to  see  done  in  this  case,  will  be  to  see 
that  the  trustees  do  invest  the  purchase  money  in  their  own 
names  in  some  of  the  public  stocks  or  funds,  or  on  government 
securities.  And  in  such  case,  the  purchaser  ^will  not  be  answer- 
able for  any  non-application  (after  such  investing  of  the  money) 
of  any  monies  which  may  arise  by  the  dividends  or  interest,  or 
by  any  disposition  of  such  funds,  stocks,  or  securities:  it  not  be- 
ing possible  that  the  testator  should  expect,  from  any  purchaser, 
any  further  degree  of  care  or  circumspection,  than  during  the 
time  that  the  transaction  for  the  purchase  was  carrying  on.  And 
therefore  the  testator  must  be  supposed  to  place  his  sole  confi- 
dence in  the  trustees.  And  this  is  the  settled  practice  in  these 
cases.  And  I  have  often  advised  so  much,  and  no  more,  to  be 
done;  and  particularly  in  the  case  of  the  trustees  under  the 
Duchess  of  Marlborouoh's  will."  Mr.  Wilbraham  is  said  to  have 
been  of  the  same  opinion. 

24.  On  the  other  hand,   it  has  been  long  fully  established.  Where  they  are 
that  where  lands  are  vested  in  trustees,  to  be  sold  for  payment  of  j  v  ern.26l. 
debts    generally,    without   any   specification    of    such    debts,  a  o  l^'^'p'^p'ofi" 
purchaser  is  not  bound  to  see  to  the  application  of  his  purchase- 
money. 

25.  It  is  the  same  where  lands  are  charged  with  the  payment  Amb.677. 
of  debts  generally.     Lord  Eldon  has  said,  that  a  charge  is  a  de-  7    '^^'  3-vj'."' 
vise  of  the  estate,  in  substance  and  effect,  pro  tanto,  upon  trust  to 

G  G    2 
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Ro2:ers  t'. 
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n.  2d  eJ. 


Culpeper  v. 
Aston,  2  Cha. 
Ca.  115. 
Vide  Fearne's 
Opin.  121. 
contra. 


1  Vern.  303. 


Lutwych  V. 

Winford, 

2Bro.C.C.248, 


7V//(,^XI].  Trusl.  CA.  IV.  s.  25—31. 
pay  tiic  debts.  vYnd  in  another  case,  lie  said,  it  had  been  long 
settled,  that  where  a  man  by  deed  or  will  charges  or  orders  an 
estate  to  be  sold,  for  payment  of  debts  generally,  and  then 
makes  specific  dispositions,  the  purchaser  is  not  bound  to  see  to 
the  application. 

2().  It  has  been  stated  that  a  purchaser  is  bound  to  .see  to  the 
payment  of  legacies.  But  where  a  trust  is  created  for  the  pay- 
ment of  debts  and  legacies,  a  purchaser  is  not  bound  to  see  that 
his  money  is  applied  in  payment  of  the  legacies. 

27.  A  person  devised  his  real  estates  to  trustees,  upon  trust 
to  sell  the  same,  and  out  of  the  money  arising  from  such  sale  to 
pay  his  own  and  his  father's  debts  and  legacies.  Lord  Hard- 
wicke  said — "  The  subjecting  the  estate  to  the  payment  of  lega- 
cies will  not  make  the  purchaser  answerable  for  the  disposition 
of  the  money;  because  the  legacies  cannot  be  paid  without  the 
debts:  and  they  are  not  specified." 

28.  In  a  modern  case,  Lord  Thurlow  said,  that  where  debts 
and  legacies  are  charged  on  lands,  the  purchaser  will  hold  free 
from  the  claim  of  the  legatees;  for  not  being  bound  to  see  to  the 
discharge  of  debts,  he  cannot  be  expected  to  see  to  the  discharge 
of  legacies  ;  which  cannot  be  paid  till  after  the  debts. 

29.  Where  a  person  devised  his  estates  to  his  executors,  to  be 
sold  for  payment  of  debts,  in  case  his  personal  estate  should 
prove  deficient;  it  was  held  that  a  purchaser  was  not  bound  to 
inquire  whether  there  was  a  deficiency  of  the  personal  estate  or 
not.  For  if  the  personal  estate  was  sufficient,  yet  he  should  hold 
the  lands  purchased,  against  the  heir  ;  and  the  heir  should  have 
his  remedy  against  the  executor.  But  if  there  be  a  lis  pendens 
between  the  heir  and  executor,  to  have  an  account ;  it  is  suffi- 
cient notice  in  law,  without  actual  notice  of  the  suit;  so  that  a 
purchaser  takes  it  at  his  peril. 

30.  It  has  been  long  settled,  that  where  lands  are  conveyed 
to  trustees,  in  trust  to  sell  and  pay  debts,  if  more  is  sold  than  is 
sufficient  to  pay  the  debts,  that  shall  not  turn  to  the  prejudice 
of  the  purchaser  ;  for  he  is  not  obliged  to  enter  into  the  account ; 
and  the  trustees  cannot  sell  just  as  much  as  is  sufficient  to  pay 
the  debts. 

31.  In  a  case  where  lands  were  directed  by  will  to  be  sold  for 
payment  of  debts;  and  a  decree  made  in  Chancery,  that  the 
estate  should  be  sold  for  that  purpose  ;  a  purchaser  under  the 
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decree  refused  to  complete  his  purchase,  because  more  of  the 
estate  was  sold  than  was  necessary.  Lord  Thurlow  said — "  If 
the  Master,  in  selling  the  whole,  has  consulted  the  convenience 
of  the  estate,  he  has  acted  right.  The  power  given  to  the 
trustees  was  to  sell  the  whole,  or  such  part  as  might  be  expe- 
dient. The  Court  has  decreed  in  the  same  way ;  and  the  Master, 
with  the  consent  of  the  parties  interested,  has  sold  the  whole. 
A  purchaser  cannot  come  in  to  object  to  it."  The  objection 
was  overruled. 

32.  An  opinion  has  long  prevailed,  that  in  all  cases  where  Where  tlie 

,        ,  ,    .  1111  •  receipt  of  the 

lands  are  vested  m  a  trustee  to  be  sold,  the  trustee  is  competent  trustee  is  sut- 
to  give  a  discharge  for  the  purchase  money.  That  the  rule  *'*^'^"'- 
affecting  a  purchaser  with  misapplication  of  the  trust-money 
only  applies  where  there  is  no  hand  appointed  to  receive  it;  as 
in  the  case  of  a  specific  charge  on  the  lands  in  the  liands  of  the 
heir  or  devisee ;  there  a  purchaser,  dealing  with  such  heir  or  de- 
visee, is  bound  to  see  that  such  charge  is  satisfied.  This  opinion 
is  founded  on  the  following  authorities. 

33.  A   person  limited  an  estate  to  trustees,  for  payment  of  Anon. 
debts  and  legacies.     The  trustee  raised  the  whole  money,  and 

the  heir  prayed  to  have  the  land.  This  was  opposed,  because 
the  trustees  had  not  applied  the  money,  but  converted  it  to  their 
own  use;  so  that  the  debts  and  legacies  remained  unpaid.  It 
was  determined  by  the  House  of  Lords,  that  the  heir  should 
have  the  land  discharged,  and  the  leoatees  should  take  their  re- 
medy  against  the  trustees.  For  the  estate  was  debtor  for  the 
debts  and  legacies,  but  not  for  the  faults  of  the  trustees  :  there- 
fore was  only  liable  so  long  as  the  debts  and  legacies  might  be 
paid.  Where  the  land  had  once  borne  its  burthen,  and  the 
money  was  raised,  it  was  discharged,  and  the  trustees  liable. 

34.  A  purchaser  objected  to  the  title  to  an  estate  which  was  Cuthbert  i . 
vested  in  a  trustee,  in  trust  to  sell,  and  to  divide  the  money  ?l^g^'"'^"°" 
amongst  the  children  of  certain  persons  ;  on  the  oround  that  he  Sugd.  Vend. 

n  1       1-    1  I  1       •  •  r         ■  1        378.  3ded. 

would  be  liable  to  encounter  the  inconveniences  of  seeing  to  the 
application  of  his  purchase-money.  Lord  Thurlow  decreed  a 
specific  performance  of  the  agreement,  and  refused  to  give  the 
purchaser  his  costs. 

35.  Lord  Kenyon,  when  Master  of  the  Rolls,  inclined  strongly  4  Ves.99. 
to  the  opinion,  that   where    trustees  have  power  to  sell,  they 

must  have  the  power  incident  to  the  character,  namely,  the 
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power  to  give  a  discharge  for  the  purchase-money.  And  in  a 
late  case,  where  a  purchaser  objected  to  a  title,  on  the  ground 
that  he  was  bound  to  see  to  the  application  of  the  money.  Sir 
W.  Grant  overruled  the  objection  upon  another  ground.  But 
said—"  I  think  the  doctrine  upon  that  point  has  been  carried 
farther  than  any  sound  equitable  principle  will  warrant.  Where 
the  act  is  a  breach  of  duty  in  the  trustee,  it  is  very  fit  that  those 
who  deal  with  him  should  be  affected  by  an  act  tending  to  de- 
feat the  trust  of  wliich  they  have  notice.  But  where  the  sale  is 
made  by  the  trustee  in  performance  of  his  duty,  it  seems  extra- 
ordinary that  he  should  not  be  able  to  do  what  one  should  think 
incidental  to  the  right  exercise  of  his  power ;  that  is,  to  give  a 
valid  discharge  for  the  purchase-money. 

36.  It  is  the  usual  practice  to  insert  a  clause  in  all  deeds  and 
wills,  by  which  trustees  are  enabled  to  sell  lands,  declaring  that 
their  recci[)t  shall  be  a  sufficient  discharge  to  the  purchasers, 
who  shall  not  be  answerable  or  accountable  for  the  misapplica- 
tion or  nonapplication  of  the  purchase  money.  And  it  is  fully 
settled  that  where  a  clause  of  this  kind  is  inserted  in  a  deed  or 
will,  by  which  trusts  are  created,  the  trustees  may  make  a  good 
title  to  a  purchaser.  But  in  a  case  of  this  kind  all  the  trustees 
must  join  in  the  receipt. 

37.  Mrs.  Crewe  conveyed  an  estate  to  the  use  of  herself  for 
life,  remainder  to  three  persons,  their  heirs  and  assigns,  in  trust 
to  sell  ;  with  a  proviso,  that  the  receipts  of  those  three  persons 
be  a  sufficient  discharge  to  the  purchasers.  One  of  the  trustees 
died  ;  another  refusing  to  act,  conveyed  his  interest  to  the  re- 
maining trustee,  who  sold  the  estate.  The  purchaser  refused  to 
take  the  title  unless  the  trustee  who  had  conveyed  his  interest, 
would  join  in  the  receipt  for  the  purchase  money,  which  he 
declined. 

Lord  Rosslyn  said,  he  must  allow  the  objection:  if  the  trustee 
had  renounced,  he  might  dissent ;  for  then  the  whole  estate 
would  have  been  in  the  remaining  trustee.  But  according  to 
the  way  they  managed  it,  he  had  accepted  the  trust,  and  con- 
veyed away  the  estate.  That  part  of  the  trust  that  consisted  in 
the  application  of  the  money  he  could  not  convey  away.  The 
purchaser  taking  the  title  with  the  knowledge  of  the  trust,  would 
be  bound  to  see  to  the  application  of  the  money. 

38.  [InNicloson  v.  Wordsworth,  Lord  Eldon,  C.  decided  that 


Title  XII.  Trust.  Ch.  IV.  a.  38—43.  455 

where  a  trustee  executes  no  other  act  than  a  conveyance  to  his 
co-trustees,  the  meaning  and  intent  of  that  conveyance  being  a 
disclaimer,  the  release  shall  operate  as  such  disclaimer  ;  and  the 
disclaiming  trustee  need  not  join  in  receipts  for  the  purchase 
money.  Tlie  above  was  the  case  of  a  will,  declaring  that  the 
receipts  in  writing  of  the  trustees  or  trustee,  for  the  time  being, 
should  be  discharges.] 

39.  Trustees  have  all  equal  power,  interest,  and  authority ;  Trustees  have 
they  cannot  act  separately,  but  must  all  join,  both  in  convey-  ^^^.^ 

ances  and  receipts.     But  although  two  trustees  join  in  a  receipt,  ^*^^!rrj\v^'** 

1^  D  J  r    '    cliell,  1  i  .W  ms. 

where  the  money  is  in  fact  paid  to  one  of  them  only,  yet  the  trustee  81.  Treat  of  Kq. 

11  •  •      •  1,1  B.2.C.  7.  S.5. 

who  actually  received  the  money  will  in  general  only  be  account- 
able, [unless  the  concurrence  of  the  others  involves  in  it  culpable  3  Sim.  265. 
negligence.] 

40.  In  all  modern  deeds  by  which  trusts  are  created,  a  clause 
is  inserted  that  each  trustee  shall  be  accountable  for  such  sums 

only  as  shall  actually  come  to  his  hands.     And  it  has  been  de-  Bartlettt-. 
termined  in  a  modern  case,  that  this  does  not  bind  the  trustees  j  xeTm.  Ji.  42. 
as  a  covenant,  but  is  a  clause  of  indemnity  ;  and  the  sense  of  it 
is  this,  that  the  trustees  and  their  heirs  shall  not  be  accountable 
for  more  than  the  receiver. 

41.  The  Court  of  Chancery  will   not  in  any  case   permit  a  Can  derive  no 

,     .  inn  rr^t         r         •  n  benefit  tVom  the 

trustee  to  derive  a  benerit  from  the  trust.     1  neretore  it  a  trustee  trust. 
compounds  a  debt,  or  buys  it  for  less  than  is  due  upon  it,  he  j-ories  "^^iloss ' 
shall  not  derive  any  advantage  to  himself  from  such  a  transac-   iBro.C.C.iso. 
tion.     But  where  a  trustee  releases  or  compounds  a  debt,  if  it 
appear  to  have  been  done  for  the  benefit  of  the  trust,  the  trustee 
will  be  excused. 

42.  Wherever  trustees  are  guilty  of  a  breach  of  trust,   the   Bound  (o  reim- 

^^  p  <^i  -11  11  -1  1  •  burse  the  Cestui 

Court  01  Chancery  will  compel  them  to  reimburse  the  cestui  que  que  Trust. 

trust  for  any  loss  which  he  may  have  sustained.     Thus,  if  a  f "^^[k  243^"^''' 
trustee  sells  the  estate,  he  will  be  compelled  in  equity  to  make  a 

full  compensation  to  the  ces^MZ  r/^^e  trust.     And  if  a  trustree  con-  B5*ardmant-. 

•  -'  Mo&sman, 

ceals  any  act  done  by  a  co-trustee,  which  amounts  to  a  breach    iBro.  C.C.  68. 
of  trust,  he  will  thereby  make  himself  equally  liable. 

43.  Lord  Hobart  is  said  to  have  been  of  opinion,  that  an  ac-   i  Ab.  Eq.  S84. 
tion  at  law  might  be  maintained  against  a  trustee  for  breach  of 

trust.     This  is  not  consistent  with  Lord  Hardwicke's  definition  2  Atk.  612. 
of  a  trust ;  namely,  that  it  is  such  a  confidence  between  parties, 
that  no  action  at  law  will  lie  ;  but  is  merclv  a  case  for  the  con- 
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Forrest,  109. 
2  Atk.  19. 
I  'urry  V.  Plie- 
lij>s,  uiite,  c.  1. 


Montfort  r. 

17  Ves.  485, 


Have  no  allow- 
anc(-.  tor  trouble. 
'J'leat.  of  K(|. 
J].  2.  c.  7.  S.3. 


Ellison  D.Airey, 
I  \cs.  112. 


2  Atk   58. 
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sidcration  of  a  court  of  equity.  It  is,  however,  observable,  that 
even  in  equity  the  cedni  que  trust  is  considered  only  as  a  simple 
contract  creditor,  in  respect  of  such  breach  of  trust ;  unless  the 
trustee  has  acknowledged  the  debt  to  the  trust  estate,  under  his 
hand  and  seal. 

44.  It  is  usual  to  insert  in  all  deeds  by  which  trusts  are  cre- 
ated, a  clause  that  the  trustees  shall  not  be  answerable  for  any 
misfortune,  loss,  or  damage,  which  may  happen  in  the  execution 
of  the  trusts,  unless  they  arise  from  their  own  wilful  default. 
But  courts  of  equity  charge  trustees,  and  also  their  representa- 
tives, with  the  consequences  of  a  breach  of  trust,  whether  they 
derive  a  benefit  from  the  trust  or  not. 

45.  It  is  an  established  rule  that  a  trustee  shall  have  no  allow- 
ance for  his  care  and  trouble  in  the  execution  of  the  trust ;  for  on 
pretences  of  this  kind  the  trust  estate  might  be  impoverished. 
Besides,  the  great  difficulty  there  might  be  in  adjusting  the 
quantum  of  such  allowance,  as  one  man's  time  may  be  more  valu- 
able than  another's ;  nor  can  there  be  any  hardship  in  this,  be- 
cause every  person  who  is  appointed  a  trustee  may  choose  whether 
he  will  accept  the  trust  or  not. 

46.  But  in  a  case  where  there  was  a  direction  in  a  will  that  the 
trustees  should  be  paid  for  their  trouble  as  well  as  expense,  and 
it  being  objected  that  this  might  be  of  general  prejudice,  Lord 
Hardwicke  said,  this  was  a  legacy  to  the  trustees,  to  whom  the 
testator  might  give  satisfaction  if  he  pleased.  In  Serjeant  Hall's 
will.  Sir  Richard  Hopkins's,  and  the  Duchess  of  Marlborough's, 
there  was  a  great  allowance  made  to  the  trustees  for  their  trouble, 
and  no  inconvenience  ;  because  it  could  carry  it  no  farther  than 
where  there  were  particular  directions.  The  Master  was,  there- 
fore, directed  to  inquire  what  the  trustees  might  reasonably  deserve 
for  their  trouble. 

47.  [Ill  Ayliffe  v.  Murray,  two  persons  executors  and  trustees 
under  a  will,  refused  to  prove  or  suffer  the  ceduis  que  trust  to 
take  out  administration  with  the  will  annexed,  until  he  had  ex- 
ecuted a  deed  by  which  he  bound  himself  to  pay  100/.  to  one, 
and  200/.  to  the  other  trustee,  within  six  months  after  they 
should  have  exhibited  an  inventory.  Lord  Hardwicke  decreed 
that  the  deed  was  unduly  obtained,  and  that  no  allowance 
should  be  made  to  the  trustees  and  executors;  observing  that 
the  Court  would  be  extremely  cautious  and  wary  in  establishing 
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any  such  agreements  for  extraordinary  allowances  beyond  the 
terms  of  the  trust.] 

48.  A  trustee  will,  however,  be  allowed  all  costs  and  expenses  But  allowed  all 
which  he  has  been  put  to  in  the  execution  of  his  trust,  unless  he  peJsgs"'^  ^''" 
has  been  guilty  of  improper  conduct.  I''^^^-  °f  ^4- 

49.  Thus  if  a  trustee  sues  in  Chancery  for  the  trust  estate,  and  Amandw. 
obtains  a  decree,  with  costs  ;  and  afterwards  the  cestui  que  trust  ^"^jj^"^"'  ,^„ 
exhibits  a  bill  against  him  for  an  account  of  the  trust  estate ;  the  Trotti;.  Daw- 
trustee  will  be  allowed  in  his  disbursements  his  full  costs,  and   yed. 

will  not  be  concluded  by  the  costs  that  were  taxed,  (a)  ^  ^™-  P-C-26. 

50.  It  is  said  by  Lord  King  to  be  a  rule,  that  the  cestui  que  2  P.  Wms.  455. 
trust  ought  to  save  the  trustees  harmless,  as  to  all  damages  rela- 
ting to  the  trust :  therefore,  where  a  trustee  has  honestly  and 

fairly,  without  any  probability  of  being  a  gainer,  laid  out  money, 
by  which  the  cestui  que  trust  is  benefited,  he  ought  to  be  re- 
paid. 

51.  In  all  modern  deeds  whereby  trusts  are  created  there  is  a 
clause  authorising  the  trustees  to  reimburse  themselves  all  costs 
and  expenses  which  they  shall  be  put  to  in  the  execution  of  their 
trust. 

52.  It  was  formerly  held  that  a  trustee  should  not  purchase  any  Trustees  seldom 
part  of  the  trust  estate  for  himself,  on  account  of  the  dangerous  purchast  the 
consequences  that  might  ensue  from  such  a  practice.  trust  estate. 

53.  Thus  it  was  declared  by  Lord  Hardwicke  that  the  Court  Davison  v. 

of  Chancery  will  not  suffer  a  trustee  to  purchase  the  estate  of  the  mss."ii.  1743. 
cestui  que  trust,  during  his  minority  ;  though  the  transaction 
were  fair  and  honest,  and  as  high,  or  a  higher  price  given  than  any 
other  person  would  give.  This  the  Court  had  always  discoun- 
tenanced, upon  account  of  the  general  inconvenience  that  might 
happen  from  bargains  of  this  kind.  But  where  there  was  a  de- 
cree for  sale  of  a  trust  estate,  and  an  open  bidding  before  the 
Master,  there  the  Court  had  permitted  the  trustee  to  purchase  ; 
for  that  was  an  open  auction  of  the  estate.  At  the  same  time, 
he  said,  the  rule  of  the  Court  against  trustees  purchasing  did  not 
extend  to  trusts  for  persons  of  full  age. 

54.  In  another  case,  where  on  a  devise  to  sell  for  payment  of  Whelpdale  v. 
debts  the  trustee  himself  purchased  part;  Lord  Hardwicke  said,   i  ves°9! 
he  would  not  allow  it  to  stand  good,  although  another  person, 

(a)  [A  trustee  is  however  liable  to  costs  when  incurred  through  his  unreasonable  and 
improjjcr  conduct,  i  Rusa.  &  M.  70,  Id.  634.] 
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being  the  best  bidder,  bought  it  for  him  at  a  public  sale ;  for  he 
knew  the  dangerous  consequence.  Nor  was  it  enough  for  the 
trustee  to  say,  you  cannot  prove  any  fraud,  as  it  was  in  his  own 

Vitie  G  \es.  powcr  to  conccal  it.  But  if  the  majority  of  the  creditors  agreed 
to  allow  it,  he  should  not  be  afraid  of  making  the  precedent. 

Kiliick  r.  55.  A  trustee,  who  had  acted  improperly  in  other  respects, 

4Bro.c.('.ifJi.  bought  a  lease,  which  was  part  of  the  trust  property,  at  an  ap- 
praisement ;  and  afterwards  renewed  it  in  his  own  name.  De- 
creed, that  he  should  be  a  trustee  only,  and  account  for  what  he 
purchased. 

56.  In  a  subsequent  case,  it  was  said  there  was  no  general 
rule  that  a  trustee  to  sell  should  not  himself  be  the  purchaser; 
but  that  he  should  not  thereby  acquire  a  profit. 

wiiichcote  t;.  57.  An  estate  was  conveyed  to  six  persons,  in  trust  to  sell  for 

3  Ves.jun.  740.  the  benefit  of  Creditors.  The  estate  was  put  up  to  auction,  and 
purchased  by  one  of  the  trustees,  who  afterwards  sold  it  at  a 
profit.  Upon  a  bill  filed  by  some  of  the  creditors,  praying  that 
this  purchase  by  the  trustee  might  be  for  the  benefit  of  the  cre- 
ditors ;  Lord  Rosslyn  said,  it  was  a  plain  point  of  equity,  and  a 
principle  of  clear  reasoning,  that  he  who  undertakes  to  act  for 
another  in  any  matter,  shall  not  in  the  same  matter  act  for  him- 
self.    Therefore  a  trustee  to  sell  shall  not  gain  any  advantage  by 

H  Ves.  345.  being  himself  the  person  to  buy.  He  is  not  acting  with  that 
want  of  interest,  that  total  absence  of  temptation,  that  duty  im- 
posed upon  him,  that  he  shall  gain  no  profit.  The  consequence 
is  beyond  doubt,  tliat  in  whatever  shape  that  profit  redounds  to 
him,  whether  by  management,  which  is  the  common  way,  or  by 
superior  good  fortune,  it  is  not  fit  that  benefit  should  remain  in 
him.  It  ought  to  be  communicated  to  those  whose  interests  be- 
ing put  under  his  care,  afforded  him  the  means  of  gaining  that 
advantage.  The  trustee  was  decreed  to  account  for  the  profits, 
with  costs. 

58.  In  another  case  it  was  resolved,  that  where  a  trustee  pur- 
chases the  trust  estate,  however  fair  the  transaction,  it  must  be 
subject  to  an  option  in  the  cestui  que  trust,  if  he  comes  in  reason- 
able time,  to  have  a  resale. 

Cainpbcll  (.  59.  A  person  devised   his  estate  to  two  trustees,  upon  trust  to 

Walker 

5  Ves.  (J7t3.  *^ell.  One  of  the  trustees  purchased  part  of  the  estate  at  auc- 
tion. A  bill  was  filed  by  the  residuary  legatees,  praying  that 
the  sale  miglit  be   set  aside,   and   the  jjremiscs  resold.     It  a|)- 
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peared,  upon  the  evidence,  that  the  sale  was  perfectly  fair 
and  open. 

Sir  R.  P.  Arden,  M.  R.  said,  he  would  lay  it  down  as  a  rule, 
that  any  trustee  purchasing  the  trust  property  was  liable  to  have 
the  purchase  set  aside,  if  in  any  reasonable  time  the  cestui  que 
trust  chose  to  say  he  was  not  satisfied.  The  trustee  purchased, 
subject  to  that  equity.  And  referred  it  to  a  master  to  inquire, 
whether  it  was  for  the  benefit  of  the  plaintiffs  that  the  premises 
should  be  resold.  If  the  master  should  be  of  opinion  that  it 
would  be  for  their  benefit,  then  it  was  declared  that  they  should  6  Ves.  625. 
be  resold. 

60.  In  another  case,  however,  Lord  Eldon  allowed  of  a  pur-  Coles  i.  Tic- 
chase,  under  a  trust  for  payment  of  debts,  by  the  trustee,  as  9  vcs.  234. 
agent  for  his  father,  both  creditors  in  partnership,  chiefly  because 

the  cestui  que  trust  had  full  information,  and  the  sole  manage- 
ment of  the  sale ;  making  surveys,  settling  the  particulars,  fixing 
the  prices,  &LC.     His  Lordship  said,  that  a  cestui  que  trust  may  Chambers  i>. 

,,.-,.  ,  Waters,  3  Sim. 

deal  with  his  trustee,  so  that  the  trustee  may  become  the  pur-  42. 
chaser  of  the  estate.  But  though  permitted,  it  was  a  transac- 
tion of  great  delicacy,  and  which  the  Court  would  watch  with 
the  utmost  diligence ;  so  much,  that  it  was  very  hazardous  for  a 
trustee  to  engage  in  such  a  transaction.  A  trustee  might  buy 
from  the  cestui  que  trust,  provided  there  was  a  distinct  and  clear 
contract,  ascertained  to  be  such,  after  a  jealous  and  scrupulous 
examination  of  all  the  circumstances ;  that  the  cestui  que  trust 
intended  the  trustee  should  buy;  and  there  was  no  fraud,  no 
concealment,  no  advantage  taken  by  the  trustee,  of  information 
acquired  by  him  in  the  character  of  trustee. 

61.  In  a  subsequent  case  Lord  Erskine  confirmed  a  purchase  Morse  r.Koyai, 

J     ,  r  ,  •  1  ...        12  Ves.  356. 

made  by  a  trustee  irom  the  cestui  que  trust,  under  particular  cir- 
cumstances, with  the  confirmation  and  acquiescence  of  the 
cestui  que  trust. 

62.  The   case   of  Campbell   v.    Walker  came    before    Lord  -^'«'''.  s.  59. 
Eldon,   on  an  appeal  from  the  Rolls,  who  affirmed  the  decree 

with  costs  ;  but  said — "  The  principle  has  often  been  laid  down, 
that  a  trustee  for  sale  may  be  the  purchaser  in  this  sense  ;  that  he 
may  contract  with  his  cestui  que  trust;  that  with  reference  to 
the  contract  of  purchase,  they  shall  no  longer  stand  in  the  rela- 
tive situation  of  trustee  and  cestui  que  trust.  And  the  trustee 
having,    through   the   medium  of    that    sort   of   bargain,  evi- 
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dently,  distinctly,  and  honestly  proved,   that  he  had  removed 
himself  from  the    character   of    trustee,    his    purchase  may  be 
sustained."  (b) 
Refusing  to  act        (33    Where  a  trustee  refuses  to  accept  a  trust,  the  usual  prac- 

luust  release  or        .        _  _    ' 

disclaim.  ticc  is  to  require  him  to  release  all  his  estate  and  mterest  to  the 

Crewe (."  '     Other  trustccs ;  or  to  execute  a  deed  of  disclaimer.     Where  he 
Dicken.  releases  he  has  been  considered  as  having,  in  the  first  instance, 

?>iicloson  V.  °' 

Wordsworth,       acccptcd  the  trust ;  and,  therefore,  as  to  that  part  of  such  trust 

3  Bar.  6c  Aid.     as  consisted  of  personal  confidence,  he  could  not  tranfer  it  to  the 
3i.««te.ss.37.  otiier  trustees. 

Discharged,  and       (j4.  It  has  been  stated  that  the  Court  of  Chancery  will  not 
pointed.  Suffer  a  trust  to  fail  for  want  of  a  proper  trustee :  therefore,  if  a 

Ante,  c.   .         trustee  refuses  to  accept  of  a  trust,  that  Court  will  interpose ; 

Seel  Will,  4.  .  ^  •       ,r     1 

0.60.  S.21.        and  either  appomt  a  new  trustee,  or  take  upon  itseli  the  execu- 
tion of  the  trust. 
Travel  v.  Q^^  j\  person  dcvised  all  his  lands  to  two  trustees,  upon  trust 

Danvcrs  '  _ 

Finch,  380.  to  sell  and  pay  his  debts.  One  of  the  trustees  desired  to  re- 
linquish the  trust,  and  the  other  was  willing  to  accept  it.  The 
Court  of  Chancery  directed  that  the  trustee,  who  desired  to  re- 
linquish, should  release  to  the  other. 

Uvedale  r.  gg.  In  a  subsequent  case  the  Court  of  Chancery  removed  a 

Kttrick,  ^  -^  . 

2Cha.  Ca.  20.    trustee,  though  he  was  willing  to  act,  his  co-trustees  havmg  re- 
fused to  join  with  him  in  the  execution  of  the  trust. 
Lake  v.  i)e-  (37,  l^  a  late  case  a  decree  was  made  that  a  woman  who  was 

iainliert, 

4  \es.592.        a  trustee,  but  who  had  married  a  foreigner,  should  be  discharged 

from  the  trust,  though  she  denied  any  intention  of  quitting  the 
kingdom,  and  desired  to  continue  in  the  trust.  The  Court  said 
there  was  great  inconvenience  in  a  married  woman's  being  a 
trustee. 

68.  In  all  modern  deeds  of  trust  there  is  a  proviso,  that  in 
case  of  any  of  the  trustees  dying,  or  being  desirous  of  relinquish- 
ing the  trust,  or  becoming  incapable  of  acting  ;  a  new  trustee 
shall  be  appointed,  either  by  the  cestui  que  trust,  or  the  other 
trustees ;  and  that  the  property  shall  be  conveyed  to  such  new 
trustees,  jointly  with   the  remaining  trustees,  (c)      Where  this 

(h)  [In  Lees  v.  Nuttall,  1  Russ.  &:I\I.  53.  it  was  decided  that  if  an  agent  employed  to 
purchase  an  estate  becomes  the  purchaser  for  himself,  he  is  to  be  considered  as  a  trustee 
for  his  principal.] 

(c)  [Where  a  trustee  of  personal  property,  upon  his  retiring  from  the  trust,  transfer 
the  trust  funds  to  another  trustee  not  duly  appointed  according  to  the  power,  he  continues 
answerable  to  the  cestui  que  trust.   Wilkinson  v.  Parry,  4  Russ.  272] 
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clause  is  omitted,  the  Court  of  Chancery  will  appoint  a  new 
trustee. 

69.  By  a  private  act  of  parliament,  estates  were  vested   in  Buchanan  v. 

•J  r  I  f.     V       Hamilton, 

three  trustees,  upon  trust  to  sell,  &,c.  Mr.  Scott,  one  of  the  6Ves.722. 
trustees,  being  appointed  attorney-general  of  Upper  Canada, 
executed  a  release.  A  bill  was  filed  against  the  two  remaining 
trustees,  praying  a  reference  to  the  Master  to  appoint  a  new 
trustee.  It  was  said  to  be  a  common  case  ;  and  the  Court  re- 
ferred it  to  a  Master  to  appoint  a  new  trustee. 
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